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IV  INDEX 

SUBJECT  INDEX 

AUTOMOBILES— See  Motor  Vehicles. 

BANK  AND  BANKING: 

Bonds  of  joint  stock  land  banks,  not  acceptable  as  security  as  public 
depository .-. - 184 

Incorporated,  with  Commercial  Savinn  and  Trust  Department,  may 
not  amend  to  include  power  of  Title  Guarantee  and  Trust  Com- 
panies, under  Sections  9860,  et  seq 384 

BONDS: 

Griswold  Act — earliest  maturity  under;  form  of  certificate 626 

Griswold  Act — ^must  mature  annually,  not  semi-annually  interest  may 
mature  semi-annually  673 

Risrht  to  issue  without  vote  of  electors  on  order  of  Board  of  Health 14 

BUILDING  AND  LOAN  COMPANIES: 

French  bonds  may  not  invest  in  131 

Guardian  cannot  invest  funds  in  certificates  of  deposit  182 

Inspectors  duties  transferred  to  Department  of  Commerce  66 

Loaning  money  on  indorsed  notes — selling  investment  certificates- 
subject  to  Department  of  Commerce. 66 

COAL  MINES: 

Duty  to  maintain  wash  rooms  and  adequate  accommodations  for  em- 
ployes— Industrial  Commission  may  inspect  and  make  orders 78 

COMMERCE  DEPARTMENT: 

Corporations  loaning  money  on  indorsed  notes — ^selling  investment  cer- 
tificates— subject  to  jurisdiction  of. 65 

CONSTITUTIONAL  LAWS: 

Section  2976-10  valid — ^Tax  levying  power  may  be  delegated  to  Park 
Commissioners'  613 

Statute  exempting  benevolent  institutions  from  taxation  invalid — ex- 
empting charitable  institutions  valid. 603 

CORPORATIONS: 

Capital  stock — ^no  limitation  on  amount  to  be  named  in  Charter  or 
increases — ^preferred  stock  limited 260 

COUNTY: 

Anti-toxin — duty  to  provide  when  health  board  without  funds 293 

Auditor  cannot  prepare  a  circular  folder  informing  tax  payers  of 
disbursements    - ~...  677 

Burial  of  workhouse  inmate — ^may  contract  for — ^when  paid  by  work- 
house   ...- 608 

Commissioners — members  term  first  expires — ^president — ^no  authority 
to   elect   169 

District  Tuberculosis  Hospital — may  withdraw  and  use  funds  to  erect 
County  Tuberculosis  Hospital  602 

Hospitals — Trustees  may  expend  moneys  for  extensions  without  ac- 
tion of  commissioners  406 

Recorder — ^not  authorized  to  accept  checks — ^liable  for  loss 439 

Surveyor — does  not  take  charge  of  highways  unless  designated  by 
Hig[hway  Commissioner — designation  optional — must  fix  compen- 
sation upon  per  diem  or  yearly  salary — fees  of  surveyor  paid  to 
general  county  fund  ~.  678 
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CRIMINAL  LAWS: 

Fees  in  felony  cases  in  hands  of  Clerk  of  Courts — ^taxed  for  Chief  of 
Police  paid  to  City  Treasury ^ 638 

Fines  under  Sections  18194  et  seq.,  paid  to  county  treasury — ^not  under 
Crabbe  Act  92 

Poison  Laws  still  in  force— except  when  in  conflict  with  Pharmacist 
Act   - ~ 308 

Transporting  prisoners  convicted  of  State  offense,  paid  ftom  county 
treasury   „ 18 

Workhouse,  burial  if  inmate — how  contracted  for — ^who  pays  for S08 

DEATH  CERTIFICATES: 

Osteopathic  physician  may  sign — ^those  practicing  limited  branch  may 
not  sign  ~ - 176 

DEPOSITORIES: 

Bonds  of  joint  stock  land  bank — not  acceptable  as  security. 184 

GUARDIANS: 

Funds  of  Ward— cannot  invest  in  Building  and  Loan  Co 182 

HEALTH,  STATE  BOARD: 

Anti-toxin — ^when  duty  to  provide— district  board— city  board — county  293 
Municipality  may  issue  bonds  to  comply  with  order  of. 14 

HIGHWAYS: 

Benefited  property  in  municipal  corporation  liable  for  assessment 603 

Director  of  may  designate  Surveyor  or  other  competent  engineer  to 
take  charge  of — ^fix  compensation...^ 578 

Inter-county — ^passing  through  village — county  commissioners  may 
secure  new  right  of  way — ^plans  to  be  submitted  to  Director  of 
highways 333 

Machinery,  tools,  etc.,  for  use  of — ^purchase  made  by  department  of 
Highways — same  as  to  sale  of  worn  out  machinery 493 

INDUSTRIAL  COMMISSION: 

Right  to  inspect  conditions  of  employment  and  make  orders  applicable 
thereto  - 78 

INTOXICATING  LIQUORS: 

Fines  Under  Sections  13194  et  seq.  payable  to  county  treasury 92 

Physicians  may  prescribe— druggists  may  dispense  under  regulations  88 

Sherry  wine  an  alcoholic  compound  listed  as  medicinal  preparation.. 88 

JUVENILE  COURT: 

Dependent  child — ^when  mothers  home — a  suitable  home  for. 563 

Dependent  or  neglected  children— committed  to  private  home— county 
can  not  pay  for  care  of ~. 620 

Expenses  of  automobile  paid  by  county — private  use  not  included — 
if  private  and  public  use — ^not  separable — ^plan  of  operation  may 
be  devised  : 152 

MOTOR  VEHICLES: 

Atwood  anti-theft  law — ^bill  of  sale  filed  only  on  trahsfer — ^what  to 
contain — when  to  be  filed — assignment  of,  need  not  be  issued  in 
duplicate   35 

Lenses — Act  regulating — ^violation  when  driven  on  public  highways — 
certificate  that  lenses  proper — ^no  excuse  if  improperly  applied — 
penalty — ^no  provision  against  manufacturer 222 


VI  INDEX 

Oiling:  streets — a  maintenance  and  repair  ~ 387 

Resurfacing:  a  street — a  repair. 459 

Trucks  not  exempt  from  lense  act — special  provision  for  same. 407 

Wood  alcohol — a  poison — sold  only  by  regristered  pharmacist 808 

MUNICIPAL  CORPORATIONS: 

Anti  Toxin — ^when  required  to  furnish  293 

Bonds — earliest  maturing  under  Griswold  Act — ^form  of  certificate 526 

Bonds,  issue  of — ^not  submitted  to  electors,  when  to  comply  with  order 
of  State  Board  of  Health 14 

Bonds — ^must  mature  annually — ^interest  may  mature  semi-annually....  573 

Building  department — duties  of  director  of  public  safety  as  to — can- 
not be  abrogated  by  ordinance 571 

Chief  of  police  cannot  be  probation  ofilcer 575 

Fees  of  chief  of  police  in  felony  cases  paid  to  city  treasury 533 

Hospital — ^board  of  employes  as  part  of  compensation — must  be  in- 
cluded in  salary  ordinance  314 

Park  commission — ^right  to  levy  taxes 613 

Property  in — subject  to  assessment  for  highways 603 

Resurfacing  a  street  a  repair  within  automobile  act 459 

Streets,  oiling,  a  maintenance  and  repair  with  auto  license  act 387 

Tax  lev^  for  bonds  to  pave  street — ^by  electors — subject  to  15  mile 

limitation    _..  268 

OFFICERS: 

Chief  of  police  cannot  be  probation  officer. 575 

PHARMACY— STATE  BOARD: 

Poison  law— <luty  to  enforce — also  pharmacy  laws — only  registered 
Pharmacist  can  sell  poison,  drugs,  etc.,  penalty  for  violation 308 

Poison — ^whether  substance  is — a  subject  of  fact — ^wood  alcohol  is 309 

PROBATE  JUDGE: 

Examining   physicians — ^fees   of 137 

Fees  in  inheritance  tax — "In  any  one  year"  applies  to  official  vear — 
not  payable  unless  funds  in  treasury — ^to  oe  taxed — Sec.  5348-11, 
exception  to  general  rule— cannot  collect  two  fees  for  same 
service    180 

Fees  in  inheritance  tax  proceeding,  paid  out  of  state's  share 17 

No  compensation  under  Sec.  1602 137 

PUBLIC  UTIUTY: 

Appeal  from  tax  valuation — ^tender  of  part  taxes — ^liable  for  additional 
with  penalty  if  judgment  is  against  corporation 352 

SCHOOLS: 

Automobiles  privately  owned — Aboard  may  pay  mileage  for  official  use 
— ^not  for  transportation  from  homes 356 

Bonds — right  to  issue  to  rebuild  school  destroyed— or  use  prohibited 
by  Industrial  Commission — when  may  use  Sec.  7630-1 — ^right  to 
levy  tax  for  .*. 552 

Children  in  tuberculosis  hospitals — ^provided  by  authorities  of  insti- 
tution     283 

County  board,  cannot  employ  assistant  superintendent  as  attendance 

officer  19 

High  schools — may  transport  pupils  outside  district — ^second  or  third 

frade  when  satisfies  Sec.  7764-1  error  in  Sec.  7764-1 — ^refers  to 
ec.   7649 66 


INDEX  VII 

Personal  service  expense  constitutes  50%  of  expense  of  transporta- 
tion, except  where  done  by  parent  when  H  constitutes  personal 
service   ! 401 

Probation  officer  designated  as  County  Attendance  officer— cannot 
draw  two  compensations— expenses  paid — may  increase  or  de- 
crease salary — paid  by  County 113 

Probation  officer — cannot  be  held  by  Chief  of  Police 576 

Tax  levy — ^for  sinking:  fund  by  electors  on  account  of  centralized 
school  building — subject  to  15  mill  limitation 270 

Teachers'  pension  fund — ^reinstatement  of  pensioner  as  active  teacher 
— ^merger  of  local  with  state  system — ^payment  for  state  fund 425 

Text  book  Commissioner — ^not  to  examine  contests— but  to  fix  maxi- 
mum price  of  school  books  837 

Transportation  of  high  school  pupils  optional— except  as  provided 
in  Sec.  7749  G.  C 378 

STREETS: 

Townships  cannot  provide  lights  except  as  in  Sees.  3428  et  seq 287 

TAXES  AND  TAXATION: 

Appeal  from  tax  valuation — corporation  tendering  part  of  taxes — 
judgment  for  more — liable  for  difference  with  penalty 352 

Board  of  Revision — ^may  alter  valuation  of  real  estate 581 

Inheritance  Tax— deduction  of  general  taxes  as  a  debt 236 

Inheritance  Tax —  deductions  for  having  Masses  read 409 

Inheritance  Tax,  fees  of  Probate  Judge  paid  from  State's  share 17 

Inheritance  Tax  in  certain  will 522 

Inheritance  Tax,  last  day  of  payment  on  Sunday — ^no  deduction  if 
paid  on  Monday  291 

Levy  for  sinking  fund — on  bonds  voted  by  electors  subject  to  15  mill 
limitation    270 

Listing  of  property  consigned  to  merchant— who  to  list— and  basis  of 
value    lOS 

Park  Commissioners  may  exercise  tax  levying  power  under  Sec. 

2976-10 — does  not  require  approval  of  electors 613 

Resident  of  Ohio— owning  intangible  property  willed  b^  non-resident 
— held  by  non-resident  agent — subject  to  taxation  m  Ohio 475 

Sec.  5364  unconstitutional — Sec.  5353  valid — ^property  in  order  to  be 
exempt  must  belong  to  institution  of  public  charity  and  be  di- 
verted to  public  charitable  use - 594 

Tract  certificated  delinquent — ^not  readvertised  or  recertificated  until 
redeemed  or  sold  on  foreclosure  548 

TOWNSHIP: 

Joint  memorial  building — issue  of  bonds  submitted  to  electors  of 
4  townships — each  township  district —  not  as  a  district — one 
favorable  does  not  authorize  pro  rate  issue ^. 381 

Trustee  cannot  provide  lights  in  streets  except  as  in  Sections  3428 
et  seq ~ 287 

TUBERCULOSIS  HOSPITALS: 

County  may  withdraw  from  district  and  erect  county  hospital 502 

Must  provide  educational  facilities  for  children  inmates 283 

WORKMEN'S  COMPENSATION: 

Interstate  commerce — ^not  applicable  to — interstate  and  intrastate 
separated — ^then  may  apply  by  mutual  agreement 208 
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Salary  of  average  earnings  of    village    firemen  includes    part  time 

services — not  private  employment  .. 460 

"Skin/'  refers  to  outer  covering  of  body — not  to  mucus  membrane 623 

PUBLIC  UTILITIES  COMMISSION 

BONDS,  STOCKS  AND  NOTE  ISSUES: 

Citizens  Telephone  Co 823 

Cleveland,  Southwestern  &  Columbus  Railway  Co 122 

Columbus,  Delaware  &  Marion  Electric  Co^ 33 

Delphos  Home  Telephone  Co 61 

Doyleston  Electric  Light  &  Power  Co. 591 

Electric  Power  Co ^ 206,  207 

Fayette  Telephone  Co ^ 516 

Forestville  Electric  Light  &  Power  Co 398 

Greenville  Home  Telephone  Co „...    53 

Jackson  Mutual  Water  Co  234 

Kinsman  Electric  Co ^ 399 

Lake  Shore  Electric  Railway  Co - ^ 49 

Licking  Telephone  Co 395 

Lion  Light,  Heat  &  Power  Co 350 

Marion  Water  Co.  ...» 397 

Northern  Ohio  Traction  &  Light  Co •.... 517 

Ohio  Gas,  Light  &  Coke  Co 76 

Ohio  Motor  Bus  Co 587 

Pennsylvania-Ohio  Electric  Co « 125 

Pere-Marquette  Railway  Co 324 

Portsmouth  Street  Railroad  &  Light  Co 279 

Preble  County  Telephone  Co 299 

Randolph,  Suffield  &  St.  Joseph  Electric  Light  &  Power  Co 347 

Salem  Lighting  Co 372 

Sandusky  Gas  &  Electric  Co 332 

Sidney  Telephone  Co 149 

Tener,  R.  O.  owner  of  Electric  Light  &  Power  Plant  at  Seaman,  Ohio....  232 

Toledo  &  Cincinnati  Railroad  Co ^ 97 

Trumbull  &  Mahoning  Water  Co 491 

Uniopolis   Electric   Co « 121 

Vanlue  Electric  Light  Co „ 848 

Wheeling  &  Lake  Erie  Railway  Co » 145,  146 

Worthington  Light  &  Power  Co 472 

Youngstown  &  Suburban  Railway  Co 871 

OTHER  DECISIONS: 

American  Vitrified  Products  Co.  et  al  vs  Baltimore  &  Ohio  R.  R.  et  aj 
Complaint  in  re  rates  : 419 

Amrine,  H.  L.  and  K.  E.  Mattox,  to  buy  and  sell  property 75 

Baltimore  &  Ohio  Railroad  et  al.,  American  Vitrified  Products  Co. 
et  al  vs.,  complaint  in  re  rates 419 

Baltimore  &  Ohio  Railroad  Co.  in  re  proposed  abandonment  of  agencies 
at  Ira  and  Everett 204 

Barlotti  &  Sons  et  al  vs.  Dillonvale  &  Smithfield  Railroad  Co.  et  al 874 

Central  District  Telephone  Co.  and  Warren  &  Niles  Telephone  Co.,  for 

interchange  of  traffic  3?8 

Central  Union  Telephone  Co.  in  re  proposed  increased  rates  at  Xenia..  639 

Central  Union  Telephone  Co  and  Springfield-Xenia  Telephone  Co.  to 

buy  and   sell   property  541 
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Central  Union  Telephone  Co.  and  Sandusky  Home  Telephone  Co.  to 
buy  and  sell  property  ~ 306 

Chesapeake  &  Potomac  Telephone  Co.  and  Gorby-Cady  Telephone  Co. 
for  interchange  of  toll  service  203 

Cincinnati  Car  Co.  and  Union  Gas  &,  Electric  Co.  in  re  agreement 129 

Cincinnati,  Lebanon  &  Northern  Railway  Co.  to  change  station  at 
National,  Ohio  377 

Cincinnati,  Lebanon  and  Northern  Railway  Co.  to  change  station 
at  Brecon,  Ohio  ~ 376 

Cincinnati,  Lebanon  &  Northern  Railway  Co.  to  change  station  at 
Dodds,  Ohio  376 

Cincinnati  Northern  Railroad  Co.  vs.  Continental  Sugar  Co.,  Toledo 
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No.  2327 — In  the  Matter  of  the  Investigation  by  the  Commission^ 
Upon  Its  Own  Motion,  of  the  Rates  and  Charges  Now  in  Effect 
for  the  Transportation  of  Freight  in  Intrastate  Traffic  Upon  the 
Raiboads  and  Railways  of  Ohio. 


(Dated  September  19,  1921.) 

Finding 

The  Commission  having  heretofore  instituted  an  investigation, 
upon  its  own  motion,  into  the  reasonableness  and  justness  of  the 
rates  and  charges  maintained  and  followed  by  the  railroad  and  rail- 
way companies  of  the  State  of  Ohio  for  the  transportation  of  intra- 
state traffic,  of  all  commodities  in  the  State  of  Ohio,  and,  thereafter 
pursued  such  an  investigation  of  the  rates* and  charges  for  the 
transportation,  in  such  traffic,  of  the  generally  denominated  "road- 
making  materials,"  being,  in  particular,  sand,  gravel,  crushed  stone, 
cement  and  paving  block,  to  which  were  added,  by  the  interests  in 
attendance,  the  subjects  of  sand-stone,  flagging  and  curbing,  and 
its  consideration  of  the  record  made  at  such  hearing  having  been 
formulated  in  the  report  of  its  Superintendent  of  the  Bureau  of 
Rates  and  Service,  dated  September  28,  1921,  which  report,  reading 
as  follows,  hereby  is  adopted  and  designated  as  a  part  of  the  findings 
of  this  Commission  in  this  matter,  as  follows,  to-wit : 

The  Public  Utilities  Commission  of  Ohio,  Columbus,  Ohio. 

Columbus,  Ohio,  September,  28,  1921. 
Gentlemen:     Returning,  herewith,  all  papers  in  that  branch  of 
the  above  proceeding  affecting  road  building  materials,  I  beg  to 
submit  the  following  for  your  consideration  in  making  final  de- 
cisions : 

Statement 

Numerous  informal  complaints  having  been  filed  with  this 
Commission  alleging  unreasonable  and  unduly  discriminatory 
freight  rates  for  the  transportation  of  various  commodities,  the 
Commission  on  its  own  motion  instituted  an  investigation  to  de- 
termine the  justness  and  reasonableness  of  the  rates  and  charges 
now  in  effect  for  the  transportation  of  freight  in  intrastate  traffic 
upon  the  lines  of  all  railroad  and  railway  companies  operating 
within  the  State  of  Ohio,  designating  the  rates  and  charges  of  said 
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companies  for  the  transportation  of  the  sfenerally  denominated 
"Road  Materials".  (Sand,  gravel,  crushed  stone,  cement,  paving 
block,  etc.)  as  the  commodities  to  be  investigated  in  this  branch 
of  the  proceedings. 

Sand,  Gravel  and  Crushed  Stone 

Sand  and  gravel  pits  are  numerous  over  practically  the  entire 
State,  also  there  are  many  crushed  stone  industries  located  prin- 
cipally in  the  northern  and  central  part  of  the  state.  Under  normal 
conditions,  these  commodities  move  in  good  volume  during  the 
greater  part  of  the  year  and  yield  to  the  carriers  a  substantial  part 
of  their  total  revenues.  Sand,  Gravel  and  crushed  stone  are  low 
grade  commodities,  among  the  lowest  priced  commodities  moving 
in  large  volume,  the  value  of  the  commodities  is  so  low  that  in  a 
number  of  cases  the  freight  assessed  exceeds  the  cost  of  the  com- 
modity at  the  point  of  shipment  and  in  all  cases  the  transportation 
charges  constitute  a* very  large  proportion  of  the  total  cost  at 
point  of  railroad  delivery.  Under  these  conditions  there  is  sharp 
competition  between  the  various  producers,  so  that  altho  the  pro- 
ducts are  usually  sold  f.  o.  b.  pit  or  quarry,  the  transportation 
charges  are  the  main  controlling  factor  in  the  competition.  There- 
for to  the  producer  of  sand,  gravel  and  crushed  stone,  the  cost  of 
transporting  their  commodity  is  of  unusual  importance.  This  ma- 
terial moves  in  the  cheapest  grade  of  railroad  equipment  (open  top 
cars),  the  shipments  load  heavy  in  most  cases  to  the  capacity  of 
the  car  and  claims  for  loss  or  damage  are  unknown.  The  average 
haul  in  Ohio  would  appear  to  be  about  forty-five  miles  on  sand 
and  gravel  and  about  fifty-five  miles  on  crushed  stone. 

On  behalf  of  the  State  Highway  Department,  it  was  testified 
that  an  elaborate  road  building  program  was  now  under  considera- 
tion, that  contracts  had  already  been  let  this  year  for  380  miles  of 
road  at  an  estimated  cost  of  thirteen  million  dollars  ($13,000,000> 
but  under  the  terms  of  the  contract  the  State  is  to  derive  the 
benefit  of  any  reduction  in  freight  rates.  Witness  Krug  on  behalf 
of  the  State  Highway  Department  testified  that  contracts  would 
be  let  this  year  for  about  200  miles  more  if  reasonably  certain  that 
freight  rates  would  be  reduced.  He  also  testified  that  owing  to  the 
storm  of  criticism  in  Ohio  over  the  high  cost  of  highways,  further 
projects  will  be  scrutinized  very  carefully  and  that  it  was  entirely 
possible  that  the  Highway  construction  program  would  be  greatly 
curtailed  unless  there  is  a  substantial  reduction  in  freight  rates. 
The  record  also  shows  that  not  only  would  lower  freight  rates  in 


Public  Utilities  Commission  3 

themselves  greatly  stimulate  road  building  at  this  time  but  if  the 
sand,  gravel  and  crushed  stone  producers  could  be  assured  of  a 
larger  use  of  their  out  put  and  could  produce  more  nearly  to  capac- 
ity the  Highway  Department  would  be  in  position  to  get  a  lower 
price  on  the  products  at  the  original  point  of  shipment. 

The  testimony  showed  that  in  a  number  of  instances  the  high 
level  of  freight  rates  on  this  material  was  developing  the  trucking 
industry  for  short  hauls  and  opening  up  many  nt;^^  local  pits  and 
quarries  throughout  the  State,  resulting  in  curtailment  of  the 
business  of  established  producers  and  proving  disastrous  to  both 
the  shipper  and  carrier  alike:  that  in  many  cases  account  of  the 
high  freight  rates,  the  contractors  were  using  a  much  lower  and 
inferior  grade  of  material  from  local  pits  and  quarries  in  preference 
to  the  higher  grade  which  could  be  secured  from  established  pits 
and  quarries  at  more  distant  points  by  rail  transportation,  there- 
by resulting  in  loss  of  revenue  to  the  carriers  and  in  construction 
of  highways  below  the  standard  desired. 

The  evidence  adduced  and  exhibits  submitted  indicate  con- 
vincingly that  the  present  freight  rates  in  Ohio  on  sand,  gravel  and 
crushed  stone  are  considerably  higher  than  those  prevailing  in  the 
neighboring  states  of  Michigan,  Indiana  and  Dlinois.  Also  that 
Ohio  intrastate  rates  on  these  commodities  are  on  a  higher  level 
than  those  applying  on  interstate  traffic  between  Ohio  and  neighbor- 
ing states  and  higher  than  interstate  rates  between  Indiana  and 
Michigan  and  between  Indiana  and  Illinois.  Furthermore  that 
there  are  no  transportation  conditions  in  Ohio  to  warrant  freight 
rates  on  these  commodities  in  excess  of  those  now  in  effect  in  the 
states  mentioned.  Bolender's  testimony  (Record  page  70)  and  his 
exhibit  No.  10  shows  that  the  average  freight  rate  on  sand  and 
gravel  on  all  railroads  in  the  Eastern  territory,  of  which  Ohio 
is  a  part,  is  73c  per  ton  and  the  average  haul  65  miles  which  in- 
cludes joint  as  well  as  single  line  hauls,  while  a  composite  of  all 
the  rate  exhibits  submitted  in  this  proceeding  on  sand  and  gravel 
by  both  the  shippers  and  the  carriers  shows  an  average  rate  in 
Ohio  of  about  $1.20  per  ton  for  an  average  distance  of  65  miles. 

Mr.  S.  G.  Matthews,  Assistant  Freight  Traffic  Manager  of  the 
Pennsylvania  System,  in  testifying  for  the  carriers  (Record  pages 
425-428)  stated  that  recently  the  Pennsylvania  Railroad  voluntarily 
reduced  the  rate  applying  on  sand  and  gravel  from  Miamiville  to 
Cincinnati,  Ohio,  from  84c  to  60c  per  ton  in  order  to  meet  local 
competitive  conditions  on  the  Big  Four  within  the  Cincinnati 
switching  limits.    The  distance  from  Miamiville  to  Cincinnati  is  17 
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miles  and  Mr.  Matthews  testified  that  in  his  judgment  the  rate  of 
60c  per  ton  is  a  remunerative  rate.  Also  the  Cincinnati  Northern 
Railroad  as  testified  by  Witness  Bolender  voluntarily  reduced  their 
rate  on  sand  and  gravel  from  84c  per  ton  to  60c  per  ton  from  Ger- 
mantown,  Ohio  to  Cincinnati  Ohio,  a  distance  of  44  miles  which  re- 
duced rate  became  effective  on  July  25, 1921  and  it  is  to  be  assumed 
that  the  Cincinnati  Northern  Railroad  considers  this  to  be  a  re- 
munerative rate. 

It  was  the  opinion  of  the  shippers  and  the  carriers  alike  that  a 
mileage  scale  of  rates  would  not  be  desirable  on  commodities  such 
as  sand,  gravel  and  crushed  stone  because  a  mileage  scale  would 
tend  to  give  preference  to  a  producer  located  nearest  the  market. 
It  seems  to  be  more  advisable  that  the  carriers  be  permitted  to 
establish  upon  what  they  term  "check-in  basis"  so  as  to  permit 
the  producers  to  have  at  least  a  parity  of  rates  in  seeking  certain 
of  the  markets. 

The  Ohio  carriers  evidently  realizing  that  their  intrastate  rates 
on  sand,  gravel  and  crushed  stone  are  in  need  of  readjustment,  made 
the  following  proposition  through  their  representative,  Mr. 
Matthews : 

"The  proposition  of  the  Ohio  Carriers  is  to  change  the 
rates  that  are  in  effect  in  Ohio  today  on  sand  and  gravel,  not 
including  glass  or  molding  sand,  and  on  crushed  stone,  to  the 
basis  which  will  represent  the  rates  that  were  lawfully  in  effect 
on  August  25,  1920  increased  15  per  cent,  in  lieu  of  the  40  per 
cent,  increase  that  was  permitted  in  connection  with  the  Inter- 
state Commerce  Commission's  Decisions  in  ex  parte  74,  ob- 
serving in  the  reduction  as  a  minimum  the  mileage  scale  that 
was  prescribed  by  the  Michigan  Commission  for  use  in  the 
Lower  Peninsula;  and  with  the  further  proviso  that  if  there 
be  any  rates  in  Ohio  today  that  are  lower  than  what  that  basis 
would  result  in,  those  rates  would  not  be  increased.  It  was 
also  provided  or  understand  that  these  rates  would  expire  as  of 
December  31,  1921,  with  the  thought  that  the  conditions  may 
further  change  as  between  now  and  that  time  and  that  the 
Ohio  Carriers  prior  to  December  31,  1921  would  be  willing  to 
meet  with  all  or  a  special  committee  representing  the  Ohio 
producers  of  sand,  gravel  and  crushed  stone,  for  the  purpose 
of  working  out  a  basis  to  become  effective  with  January  1st, 
1922,  which,  predicated  upon  what  the  conditions  may  then 
indicate." 

This  proposition  was  not  satisfactory  to  the  State  Highway 
Department  and  the  sand  and  gravel  interests.  Therefore,  Mr. 
Matthews,  speaking  for  the  Ohio  Carriers  said  that  action  would 
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be  deferred  toward  making  readjustment  of  the  sand,  gravel  and 
crushed  stone  rates  until  such  time  as  this  Commission  had  ren- 
dered its  decision  in  the  case. 

Pa\dng  Block 

Paving  block  is  a  vitrified  product  made  of  certain  grades  of 
shale  and  clay  found  in  great  quantities  in  Eastern  and  Southern 
Ohio.  Paving  block  plants  are  usually  located  at  or  near  a  deposit 
of  shale  or  clay  suitable  for  the  manufactured  product.  The  prin- 
cipal plants  in  Ohio  are  located  at  or  near  Cleveland,  Canton,  Zanes- 
ville,  Logan,  Glouster  and  Portsmouth.  Paving  block  is  larger 
than  other  brick  and  is  made  in  two  sizes,  the  standard  size  weigh- 
ing ten  pounds  and  the  smaller  size  weighing  ly^  pounds  each.  One 
thousand  standard  paving  block  weighs  five  tons  and  the  price 
of  paving  block  f .  o.  b.  plant  ranges  from  $25  to  $28  per  thousand, 
the  cost  consisting  largely  of  labor  and  coal.  According  to  the 
United  States  Geological  Survey,  33%  of  all  paving  block  produced 
in  the  United  States  is  made  in  Ohio.  The  culls  or  seconds  of  pav- 
ing block,  which  do  not  constitute  in  excess  of  20%  of  the  product 
of  the  kiln,  are  sold  as  common  brick.  From  the  standpoint  of  load- 
ing, lading,  value,  risk,  volume  and  other  considerations  which 
tend  to  determine  the  reasonableness  of  rates,  paving  block  is  a 
desirable  traffic  and  should  be  accorded  a  low  rate  as  compared 
with  most  other  traffic.  It  moves  in  a  wide  range  of  equipment, 
either  box  cars  or  open  top  cars,  frequently  in  cars  which  would 
not  be  suitable  for  most  other  commodities,  and  in  cars,  particu- 
larly stock  cars,  which  would  otherwise  move  empty  for  loading. 
No  expedited  service  is  required  on  this  traffic  and  it  moves  gen- 
erally in  the  summer  months  when  operating  conditions  are  favor- 
able. It  loads  usually  to  ten  per  cent,  above  capacity  of  the  car,  loss 
and  damage  claims  are  negligible  and  it  is  shipped  under  weight 
agreements  thus  eliminating  the  expense  of  weighing. 

The  evidence  discloses  that  during  the  year  1916  Ohio  pro- 
duced and  transported  114,265,000  paving  block  for  paving  pur- 
poses but  that  in  the  year  1920  with  a  greater  demand  for  road 
building  material  than  ever  before,  the  number  of  paving  block 
producted  and  shipped  from  Ohio  plants  dwindled  down  to  $62,824,- 
000.  Whereas  in  former  years  a  large  percentage  of  Ohio  paving 
block  was  shipped  long  distances,  the  testimony  shows  that  the 
pfresent  high  freight  rates  have  narrowed  down  the  market  until 
the  present  time  only  6%  goes  beyond  200  miles  and  more  than 

• 

half  of  the  production  moves  less  than  100  miles  and  in  the  case 
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of  the  Hocking  Valley  Brick  Company  during  the  first  half  of  the 
present  year  only  10%  moved  beyond  100  miles.  The  record  shows 
that  whereas  in  1915  and  1916  there  were  30  paving  block  plants 
in  operation  in  Ohio,  today  there  are  only  eleven.  Six  have  gone 
out  of  business  entirely  and  the  others  have  changed  over  to  the 
manufacture  of  other  kinds  of  brick  or  clay  products.  Furthermore 
no  new  paving  block  plants  have  been  built  elsewhere  thus  showing 
that  the  failure  of  the  Ohio  plants  to  continue  in  business  was  not 
due  to  new  competition. 

Prior  to  the  year  1907  there  were  several  classifications  of 
brick  by  the  carriers  namely,  face  brick,  building  brick,  fire  brick 
and  paving  block  and  paving  block  was  accorded  a  lower  freight 
rate  than  the  other  high  grades  of  brick.  In  the  Stow-Fuller  vs, 
Pennsylvania  Railroad  et  al.  (12  I.  C.  C.  215)  and  Metropolitan  Pav- 
ing Brick  Company  vs.  Ann  Arbor  Railroad  et  al.  (17  I.  C.  C.  197), 
decided  in  June  1907  and  November  1909  respectively,  the  Inter- 
state Commerce  Commission  held  th^t  fire,  building,  face  and  pav- 
ing block  should  be  classified  together  and  take  the  same  rates.  But 
these  cases  concerned  only  the  movements  from  C.  F.  A.  to  Trunk 
Line  territory,  from  points  in  Ohio  to  New  York  and  other  Elastern 
destinations.  Following  those  decisions  the  carriers  in  Ohio  put 
into  effect  the  same  classification  and  included  therein  a  long  list 
of  other  clay  products  such  as  hollow  building  tile,  flue  lining,  clay 
conduit,  silo  block,  etc.  It  is  claimed  by  the  paving  block  interests 
that  the  Interstate  Commerce  Commission's  decisions  above  men- 
tioned effected  only  the  classification  of  brick  products  in  move- 
ments between  certain  points  in  Ohio  and  Elastern  destinations  in 
Trunk  Line  territory  and  that  those  decisions  did  not  provide  a 
rigid  classification  for  use  on  intrastate  traffic  in  Ohio  and  to  sub- 
stantiate their  contention  they  showed  by  testimony  that  in  large 
sections  of  the  country  the  classification  referred  to  is  not  used,  in 
some  localities  common  brick  carries  a  lower  rate  than  paving  block, 
fire  or  face  brick  and  in  other  localities  paving  block  carries  a  lower 
rate  than  other  kinds  of  brick.  They  claim  that  by  grouping  paving 
block  with  other  high  grade  products,  some  of  which  are  four  or 
five  times  more  valuable  and  some  of  which  are  more  fragile  and 
do  not  load  as  heavy,  that  paving  block  has  been  forced  in  with 
aristocratic  company  and  burdened  with  a  freight  that  is  prohibi- 
tive. On  this  subject  Mr.  Matthews,  the  Carriers  representative 
testified  as  follows:  (Record  pages  387,  388  and  393) 

Q.    Well,  now,  as  a  matter  of  fact,  paving  block  is  grouped 
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with  flue  lining,  silo  block  and  a  lot  of  things  that  it  doesn't  compete 
with  at  all,  is  it  not  ? 

A.  That  is  correct,  yes,  sir,  to  which  classification  I  have 
never  given  my  full  approval,  however,  some  of  the  articles  that  are 
in  that  list,  if  I  had  my  way  would  not  have  been  in  it. 

Q.  In  other  words,  you  admit  that  the  list  as  now  constituted 
is  not  a  proper  list  ? 

A.  In  so  far  as  some  of  the  hollow  clay  products  are  concerned, 
yes. 

Q.  Now  in  this  case  now  pending  before  the  Interstate  Com- 
merce Commission,  Mr.  Springer  representing  the  face  brick  in- 
terests, testifies  on  page  50  the  price  of  No.  17  brick  is  $70.00  per 
thousand;  No.  18,  $100  per  thousand.  Then  if  you  will  fix  the 
freight  rate  on  the  value  of  the  product  wouldn't  that  be  a  reason 
why  the  group  should  be  broken  up  and  paving  block  taken  out 
of  that  high  price. 

A.  I  would  say  that  would  be  a  reason  for  increasing  the  rates 
on  the  brick  of  the  higher  value  that  Mr.  Springer  refers  to. 

Q.  Well,  assuming  that  the  rates  on  the  brick  or  clay  products 
were  all  that  the  products  would  bear,  then  what  would  you  say  ? 

A.  Well,  probably  then  the  classification  would  have  to  be  cut. 

In  view  of  the  above  it  is  my  opinion  that  the  present  classifi- 
cation is  working  inequitably  in  this  State,  tending  to  discourage 
the  movement  of  paving  block,  and  that  paving  block  should  be 
excluded  therefrom. 

Below  is  a  reproduction  of  Mitchell's  Exhibit  No.  2. 
(All  rates  expressed  in  cents  per  ton  of  2,000  lbs.) 
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It  uses  as  a  basis  certain  specific  rates  that  were  in  effect  on 
paving  block,  coal  sand,  gravel  and  crushed  stone,  prior  to  the  15% 
increase  made  in  March  1918.  It  is  made  up  to  cover  rates  that 
were  in  effect  for  typical  hauls  in  Ohio  both  minimum  and  maxi- 
mum and  shows  present  rates  percentage  of  increase  over  rates 
which  were  in  effect  prior  to  March  1918.  It  indicates  an  average 
increase  in  freight  rates  since  February  1918  on  the  various  com- 
modities shown  therein  as  follows : 

Paving  block 137% 

Coal 112% 

Sand,  Gravel  and  Crushed  Stone 99% 

It  is  calculated  to  show  that  under  the  present  rates  paving 
block  is  bearing  more  than  its  proper  share  ^^  the  transportation 
burden. 

Canton,  Ohio,  and  vicinity  constitutes  tne  largest  brick  pro- 
ducing section  in  the  country  and  Canton  for  rate  making  purposes 
on  paving  block  is  considered  the  key  to  this  territory.  Mitchell's 
Exhibit  No.  4  is  drawn  up  in  graphic  form  and  shows  the  freight 
rates  applying  from  the  Canton  district  on  paving  block,  prior  to 
General  Order  28,  to  all  destination  groups  in  Ohio  and  the  rates 
resulting  from  such  increase  (General  Order  28)  together  with  the 
percentage  of  increase.  It  shows  that  paving  block  and  other  ar- 
ticles in  the  brick  list  were  increased  as  a  result  of  said  order  from 
25%  to  44.4%  according  to  the  destination.  While  commodities  in 
general  were  increased  by  the  same  order  but  25%  uniformly. 
Numerous  other  exhibits  were  submitted  by  the  paving  block  in- 
terests all  tending  to  show  that  paving  block  has  been  seriously 
handicapped  by  reason  of  the  40  cents  per  ton  arbitrary  increase 
under  General  Order  28  and  that  with  the  40  per  cent,  added  under 
I.  C.  C.  Ex,  Parte  74  the  present  rates  are  considerably  higher  than 
the  traffic  will  bear  and  move  freely  to  most  destinations  within  the 
State  of  Ohio.  The  following  is  an  extract  from  Mr.  Murphy's  testi- 
mony at  Page  194  the  Record: 

"Paving  Block  cannot  move  under  present  rates  100 
miles  in  competition  with  the  other  road  building  materials. 
It  is  recognized  as  a  high  grade  road  material,  but  the  build- 
ing of  these  roads  is  determined  by  public  officials.  The  dif- 
ference between  the  cost  of  paving  block  on  a  paving  block 
road  will  be  five  or  ten  thousand  dollars.    That  looks  like  a 

large  sum  to  State  Officials  and  local  officials  and  county  com- 
missioners where  they  are  trying  to  get  mileage.    It  is  not 

the  question  of  quality  they  consider  so  much  as  whether  or 
not  a  cheaper  road  will  not  enable  them  to  get  more  mileage. 
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I  do  not  believe  that  paving  block  should  be  used  in  any  roads 
in  the  State  of  Ohio  excepting  the  County  roads,  because  the 
investment  is  too  high  for  a  brick  surface.  But  I  believe  on 
the  other  hand  that  the  main  market  roads,  the  principal 
roads  of  Ohio,  should  be.  It  is  the  cheapest  road  the  public 
can  build,  as  the  maintenance  is  practically  nothing  and  the 
life  is  sufficiently  long  to  pay  out  on  the  investment  more 
easily  than  on  a  material  where  the  traffic  is  so  heavy  that 
it  has  to  be  resurfaced  every  year.** 

Since  the  signing  of  the  Armistice  there  has  been  a  great  re- 
vival in  road  building  but  the  use  of  paving  block  has  been  on  the 
decline.  Paving  block  people  say  that  there  is  a  reason  and  that  the 
reason  is  '^Unreasonably  high  freight  rates."  The  Record  would 
indicate  that  their  contention  is  not  without  merit.  Here  we  have 
one  of  the  great  industries  of  the  State  which  appeals  to  us  to  re- 
lieve it  of  an  excessive  and  burdensome  freight  cost,  which  is  help- 
ing to  paralyze  its  activity  and  to  destroy  its  usefulness. 

The  Carriers  have  submitted  very  little  evidence  in  this  pro- 
ceeding tending  to  justify  the  specific  rates  under  attack.  They 
have  tried  the  case  on  the  theory  that  the  Commission's  hands  are 
tied  by  Section  15a  of  the  Interstate  Commerce  Act,  because  they 
have  been  able  to  show,  making  allowance  for  seasonal  variations, 
that  during  the  first  six  months  of  this  year  they  have  failed  to 
make  the  net  return  that  Section  15a  contemplated.  Their  argu- 
ment is  not  convincing  and  it  does  not  follow  because  they  have 
failed  during  the  first  six  months  of  this  year  to  make  a  net  return 
on  the  book  or  estimated  value  of  their  property,  at  the  rate  of  6% 
annually,  that  the  present  freight  rates  on  sand,  gravel,  crushed 
stone  and  paving  block  are  just  and  reasonable.  We  appreciate 
that  the  transportation  industry,  as  a  whole,  is  not  prosperous 
today.  We  also  appreciate  that  the  shippers  of  road  building  mater- 
ial are  not  prosperous.  What  manufacturing  or  producing  indus- 
try is  prosperous  today?  All  have  been  going  through  and  are 
still  going  through  a  readjustment  period  and  it  seems  that  the 
carriers  should  stand  their  share  in  carrying  the  burden  of  economic 
readjustment  or  return  to  normalcy.  Rates  should  not  be  such  as 
to  restrict  and  embarass  commerce  rather  than  increase  and  de- 
velope  it.  Most  of  the  freight  which  pays  the  carriers  the  best 
is  that  which  yields  the  lowest  rate  per  ton  mile,  due  to  volume, 
heavy  load  per  car  and  regularity  of  the  movement.  It  seems  a 
majority  of  the  railroads  today  regard  rates  and  revenue  as 
S3momymous  and  some  of  their  traffic  officials  have  so  energetically 
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devoted  their  time  to  securing  rate  increases  for  the  purpose  of  in- 
creasing revenues,  that  they  have  apparently  forgotten  the  im- 
portance of  sometimes  reducing  rates  to  increase  revenue.  The 
operating  condition  of  the  Carriers  at  present  is  such  as  demand 
careful  consideration  of  the  treatment  of  any  matter  before  us  re- 
lating to  freight  rates  and  the  carriers  are,  of  course,  entitled  to 
remunerative  rates  on  the  different  classes  of  traffic.  However, 
I  am  thoroughly  convinced  and  the  Record  in  this  case  seems  to 
indicate  clearly  that  a  reduction  in  the  freight  rates  on  the  com- 
modities in  question  would  immediately  increase  the  volume  of 
traffic  and  result  in  increased  revenue  for  the  carriers. 

fiffective  July  1st,  of  this  year,  the  Labor  Board  reduced  rail- 
road wages  approximately  12%  resulting  in  a  saving  to  the  car- 
riers of  $400,000,000.  Revision  of  the  national  agreement  is  now 
under  way  and  it  is  estimated  that  this  will  result  in  a  further 
saving  to  the  Carriers  from  $200,000,000  to  $300,000,000.  The  price 
of  coal,  ties,  iron,  steel,  oil  and  other  materials  used  by  the  rail- 
roads have  declined  very  materially  in  the  past  six  months  all  of 
which  will  and  is  now  contributing  toward  the  reduction  of  rail- 
road operating  expense. 

Where  there  was  an  actual  deficit  last  January  and  February, 
the  official  figures  show  that  the  railroad  as  a  whole,  the  weak  lines 
along  with  the  others,  earned  net  for  the  month  of  July  at  the  rate 
of  4V^%  annually  on  the  valuation  as  fixed  by  the  Interstate  Com- 
merce Commission.  That  is  not  enough  to  be  sure  but  it  must  be 
remembered  that  4V^%  is  considerably  more  than  most  business  is 
now  earning  in  these  times  of  serious  business  depression. 

As  regards  cement,  sandstone  flagging  and  curbing  there  was 
but  little  evidence  submitted  at  the  hearing  and  I  am  of  the  opinion 
that  the  record  affords  no  adequate  basis  which  will  permit  of  the 
Commission  making  any  finding  as  to  the  reasonableness  or  un- 
reasonableness of  the  freight  rates  on  these  commodities. 

After  a  careful  consideration  of  all  the  facts  of  record,  I  find 
that  the  present  freight  rates  on  sand,  gravel  and  crushed  stone  for 
intrastate  movement  within  the  State  of  Ohio  are  unjust  and  un- 
reasonable to  the  extent  that  they  exceed  the  rates  that  were  in 
effect  on  the  same  commodities  on  August  25,  1920,  observing  a 
minimum  of  50c  per  ton  that  just  and  reasonable  freight  rates  on 
these  commodities  for  the  future  are  rates  not  in  excess  of  those 
which  were  in  effect  on  August  25,  1920  with  a  minimum  of  50c 
per  ton. 
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I  further  find  that  the  present  freight  rates  on  vitrified  pav- 
ing block  for  intrastate  movement  within  the  State  of  Ohio  are 
unjust  and  unreasonable  to  the  extent  that  they  exceed  the  rates 
that  were  in  effect  on  the  same  commodity  on  August  25,  1920,  de- 
creased 10c  per  ton,  observing,  however,  as  a  minimum  the  rates 
that  were  in  effect  on  June  24,  1918  increased  25%,  that  just  and 
reasonable  freight  rates  on  vitrified  paving  block  for  the  future 
are  rates  not  in  excess  of  those  which  were  in  effect  on  August  25, 
1920  less  10c  per  ton,  observing  as  a  minimum  the  rates  in  effect 
on  June  24, 1918  increased  25%. 

I  would  recommend  that  an  order  be  issued  accordingly  and 
that  the  following  proviso  be  inserted : 

"Where  commodity  rates  are  now  published  and  in  effect 
applying  on  sand,  gravel,  crushed  stone  and  paving  block  via. 
lines  of  respondent  carriers,  either  on  local  or  joint  traffic,  that 
are  lower  than  the  rates  herein  found  to  be  just  and  reason- 
able, such  rates  will  not  be  cancelled  or  effected  by  this  order/' 

Further,  I  would  recommend  that  the  respondents  be  ordered 
to  publish  and  file  with  this  Commission  on  one  day's  notice,  the 
new  rates  found  herein  to  be  just  and  reasonable,  such  rates  to 
become  effective  not  later  than  October  20,  1921. 

The  matter  of  discrimination  in  sand,  gravel  and  crushed 
stone  rates  as  between  localities  can  best  be  handled  by  conference 
and  co-operation  between  the  shippers  and  the  carriers  or  by 
specific  complaint  to  the  Commission  by  persons  or  localities  which 
believe  they  are  subjected  to  undue  prejudice. 

Respectfully  submitted, 

J.  W.  Herrold, 

Superintendent  Bureau  Rates  and  Service. 

An  order  will  enter  accordingly. 


Order 

The  Commission  having  heretofore,  by  order  duly  made  and 
entered  herein,  entered  upon  an  investigation  to  determine  the 
justness  and  reasonableness  of  the  rates  and  charges  maintained, 
imposed  and  collected  by  the  railroad  campanies  operating  within 
the  State  of  Ohio  for  the  transportation  of  all  commodities,  in  in- 
trastate traffic  within  said  State;  and,  after  due  notice  to  all  of 
said  respondents,  entered  upon  and  made  such  an  investigation  of 
the  rates  and  charges  for  the  transportation,  in  such  traffic,  of  the 
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respondents  upon  sand,  gravel,  crushed  stone,  cement,  vitrified  pav- 
ing block,  sandstone  flagging  and  curbing;  and  having  given  due 
consideration  to  the  testimony  adduced  and  exhibits  offered  at  such 
investigation,  and  the  argument  of  counsel,  and  being  fully  advised 
in  the  premises  and  having  this  day  made  and  filed,  in  writing,  its 
findings  of  fact  herein,  the  Commission  further  finds : 

That  the  rates  and  charges  now  maintained,  imposed,  charged 
and  collected  by  each  and  every  railroad  and  railway  company,  or 
the  duly  qualified  oflScer  of  a  court  operating  the  same,  for  the 
transportation,  in  intrastate  traffic  within  the  State  of  Ohio,  of  sand, 
gravel,  crushed  stone  and  vitrified  paving  block,  as  set  forth  in  the 
individual  or  joint  schedules  of  said  carriers  now  on  file  with  this 
commission,  and  each  of  such  rates  and  charges,  (except  certain 
specific  rates  which,  subsequent  to  August  26,  1920,  have  been 
reduced  to  or  below  the  rates  hereinafter  found  to  be  just  and 
reasonable) ,  are  excessive,  unjust  and  unreasonable ; 

That  reasonable  and  just  rates  and  charges  for  the  transporta- 
tion, in  intrastate  traflfic  within  the  State  of  Ohio,  of  said  com- 
modities, are  the  rates  and  charges  following,  to-wit : 

For  sand,  gravel  and  crushed  stone:  The  rates  and 
charges  which  were  in  effect  on  August  25,  1920,  with  a  mini- 
mum of  fifty  (50)  cents  per  ton; 

For  vitrified  paving  block:  The  rates  and  charges  which 
were  in  effect  on  August  25,  1920,  decreased  by  ten  (10)  cents 
per  ton,  with  minima  the  rates  and  charges  which  were  in 
effect  June  24,  1918,  Increased  twenty-five  percentum,  and 

That  where  commodity  rates  are  now  published  and  in 
effect  applying  on  sand,  gravel,  crushed  stone  and  vitrified 
paving  block,  on  either  local  or  joint  traffic,  which  are  lower 
than  the  rates,  such  rates  shall  not  be  cancelled  or  effected 
by  this  finding. 

It  is,  therefore. 

Ordered,  That  the  railroad  and  railway'  companies  operating 
within  the  State  of  Ohio,  or  the  lawfully  appointed  officers  of  legally 
constituted  courts  in  charge  thereof,  and  each  of  them,  be,  and 
hereby  they,  respectively,  are  notified,  directed  and  required  upon 
and  after  the  twentieth  day  of  October,  1921,  to  cease  and  desist 
from  maintaining,  imposing,  charging  and  collecting,  or  attempting 
to  maintain,  impose,  charge  and  collect,  for  the  transportation,  in 
intrastate  traflSc  within  the  State  of  Ohio,  the  rates  and  charges 


Public  Utilities  Commission  13 

upon  sand,  g:ravel,  crushed  stone  and  vitrified  paving  block  herein- 
before found  and  determined  by  this  Commission  to  be  unjust,  ex- 
cessive and  unreasonable.   It  is  further 

Ordered,  That  said  railroad  and  railway  companies,  or  said 
officers  of  courts  in  charge  thereof,  and  each  of  them,  be,  and  here- 
by they  are  notified,  directed  and  required  upon  the  said  twentieth 
day  of  October,  1921,  to  establish  and  thereafter  maintain,  impose, 
charge  and  collect,  for  the  transportation  of  sand,  gravel,  crushed 
stone  and  vitrified  paving  block  in  intrastate  traffic  within  the 
State  of  Ohio,  rates  and  charges  not  greater  than  nor  in  excess  of 
the  rates  and  charges  hereinbefore  found  and  determined  to  be  just 
and  reasonable  for  the  transportation  of  such  commodities  in  such 
traffic.    It  is  further 

Ordered,  That  where  commodity  rates  are  now  published  and 
in  effect  applying  on  sand,  gravel,  crushed  stone  and  vitrified  paving 
block,  via  lines  of  said  respondent  carriers,  either  on  local  or  joint 
traffic,  which  are  lower  than  the  rates  herein  found  and  determined 
to  be  just  and  reasonable,  such  rates  will  not  be  cancelled  or  effected 
by  this  order.    It  is  further 

Ordered,  That  schedules  be  published  and  ffied  in  conformity 
herewith  effective  upon  not  l^s  than  one  day's  notice. 


STATEMENT  OF  OWNERSHIP,  MANAGEMENT,  CIRCULATION,  ETC., 

REQUIRED  BY  THE  ACT  OF  CONGRESS  OF  AUGUST  24, 

1912,  OF  DEPARTMENT  REPORTS 

Publisher,  The  Nemar  Publishing  Co.,  Columbus,  Ohio;  Managingr-Editor, 
L.  M.  Eodenfels,  67  East  Long^  St.,  Business  Manager,  C.  W.  Wallace,  67  East 
Long  St;  Owners,  The  Nemar  Publishing  Co.,  C.  W.  Wallace,  67  East  Long 
St.,  Columbus,  Ohio;  L.  M.  Rodenfels,  67  East  Long  St.,  Columbus,  Ohio;  W. 
T.  Hohnhorst,  63  West  Eleventh  St.,  Covington,  Ky.;  J.  D.  Dunigan,  1272 
Franklin  Avenue,  Columbus,  Ohio.  Known  bondholders,  mortgagees  and  other 
stockholders  holding  1  per  cent,  or  more  of  total  amount  of  bonds,  mortgages 
or  other  securities,  none. 

C.  W.  WALLACE,  Business  Manager. 

Sworn  to  and  subscribed  before  me  this  1st  day  of  October,  1920. 

L.  M.  RODENFELS, 
(Seal)  Notary  Public,  Franklin  County,  Ohio. 

My  commission  expires  January  12,  1922. 


ATTORNEY  GENERAL 


It  is  not  Necessary  to  Submit  the  Question  of  the  Issuance  of  Bonds 
to  the  Voters  When  Said  Bonds  are  Issued  for  the  Purpose  of 
Complying  With  an  Order  of  the  State  Board  of  Health. 


No.  2377— (Opinion  Dated  August  26,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :    Your  letter  of  recent  date  received  in  which  you 
request  the  opinion  of  this  department  as  follows: 

"By  virtue  of  Section  1251  G.  C;,  the  State  Health  Board 
ordered  the  Village  of  Hillsboro,  Ohio,  to  change  the  source 
of  its  water  supply  in  a  manner  satisfactory  to  the  Commis- 
sioner of  Health.  Said  village  has  reached  the  limit  of  bonded 
indebtedness  under  Section  3940  of  one-half  of  one  per  cent- 
It  is  estimated  that  the  changes  ordered  would  cost  not  less 
than  $10,000  for  which  bonds  would  have  to  be  issued.  Sec- 
tion 1259  G.  C.  provides  in  part  that : 

'Bonds  authorized  to  be  issued  for  any  such  purpose  or 
purposes  shall  not  exceed  three  per  cent,  of  the  total  value  of 
all  property  in  any  city  or  village  as  listed  and  assessed  for 
taxation  and  may  be  in  addition  to  the  total  bonded  indebted- 
ness of  such  city  or  village  otherwise  permitted  by  law.  The 
question  of  the  issuance  of  such  bonds  shall  not  be  required  to 
be  submitted  to  a  vote  of  the  electors.' 

In  view  of  the  provisions  of  said  Section  1259  G.  C,  may 
the  village  of  Hillsboro  under  the  conditions  above  outlined 
issue  bonds  without  vote  of  the  people  in  excess  of  said  one- 
half  of  one  per  cent,  limitation  ?" 

Section  1254  G.  C.  provides  authority  for  the  order  of  the 

state  board  of  health  issued  in  the  instant  case. 

Section  1259  G.  C.  is  as  follows : 

"Each  municipal  council,  department  or  officer  having 
jurisdiction  to  provide  for  the  raising  of  revenues  by  tax  levies, 
sale  of  bonds,  or  otherwise  shall  take  all  steps  necessary  to 
secure  the  funds  for  any  such  purpose  or  purposes.  When  the 
funds  are  so  secured,  or  the  bonds  therefor  have  been  author- 
ized by  the  proper  municipal  authority,  such  funds  shall  be 
considered  as  in  the  treasury  and  appropriated  for  such  par- 
ticular purpose  or  purposes,  and  shall  not  be  used  for  any  other 
purposes.  The  bonds  authorized  to  be  issued  for  any  such 
purpose  or  purposes  shall  not  exceed  three  per  cent  of  the  total 
value  of  all  property  in  any  city  or  village  as  listed  and  as- 
sessed for  taxation,  and  may  be  in  addition  to  the  total  bonded 

14 
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indebtedness  of  such  city  or  village  otherwise  permitted  by 
law.  The  question  of  the  issuance  of  such  bonds  .shall  not 
be  required  to  be  submitted  to  a  vote  of  the  electors. 

Section  1259-1  G.  G.  is  as  follows : 

'Interest  and  sinking  fund  levies  on  account  of  bonds 
issued  under  Section  1259  of  the  General  Code,  in  compliance 
with  orders  of  the  state  commissioner  of  health,  shall  be 
exempt  from  all  the  limitations  on  tax  levies  provided  by  Sec- 
tion 5649-2  and  5649-3a  o  fthe  General  Code.  Such  levies 
shall  also  be  exempt  from  the  limitations  provided  by  Section 
5649-5b  of  the  General  Code,  if  the  question  of  'making  such 
additional  levy  shall  be  submitted  to  the  electors  of  the  muni- 
cipality issuing,  or  proceeding  to  issue,  such  bonds  in  the 
manner  provided  in  Sections  5649-5  and  5649-5a  of  the  Gen- 
eral Code,  and  the  same  is  approved  by  a  majority  of  the  elec- 
tors voting  on  such  question ;  and  the  proper  legislative  author- 
ities of  any  such  municipal  corporation  are  hereby  authorized 
to  submit  such  question  in  the  manner  provided  in  said  sec- 
tions of  the  General  Code  at  any  regular  election  or  at  a  special 
election.  The  number  of  years  for  which  such  levy  shall  be 
authorized  shall  not  be  required  to  be  printed  on  the  ballot, 
and  the  approval  of  the  electors  shall  constitute  sufficient  au- 
thority for  the  making  of  such  additional  levy  annuaUy,  dur- 
ing the  time  for  which  the  bonds  are  to  run,  or  until  the  same 
are  redeemed,  or  the  redemption  thereof  with  interest  is  fully 
provided  for." 

Under  Section  1259  G.  C,  above  referred  to,  the  state  board  of 
health  is  given  authority  to  issue  orders  for  the  regulation  water 
supplies  and  must  naturally  contemplate  compliance  therewith  by 
the  one  to  whom  the  order  is  directed.  A  village  council  has  no 
discretion  in  the  matter.  They  must  comply  and  the  people  have 
no  authority  or  discretion  to  regulate  the  order  by  vote. 

Attention  is  directed  to  State,  ex  rel.  The  Merydith  Construc- 
tion Co.  V.  Dean,  Auditor,  95  0.  S.,  108,  which  is  a  case  directly  in 
point,  wherein  the  court  says  in  part  as  follows : 

'The  Sense  act  endowed  the  state  board  of  health  with 
tremendous  powers.  It  gave  the  board  authority  to  issue  its 
peremptory  mandate  to  municipalities,  which  must  be  complied 
with  under  penalty  of  criminal  prosecution.  Within  the  field 
so  prescribed  it  created  a  superior  and  independent  agency 
not  only  to  issue  its  orders  to  protect  the  public  health  but  also 
to  see  that  these  orders  might  not  be  ignored. 

All  laws  newly  passed  by  the  general  assembly  must  be 
presumed  to  harmonize  with  existing  statutes  on  kindred  sub- 
jects not  either  expressly  or  impliedly  repealed.  Therefore, 
when  the  general  assembly  empowered  the  state  board  of 
health  to  issue  its  orders  to  municipalities,  the  effect  of  which 
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would  be  to  require  the  incurring  oj  large  indebtedness, 
amounting  in  the  instant  case  of  $375,000,  and  knowing  as  it 
must  have  known  that  our  municipalities  were  already  over- 
burdened with  bonded  indebtedness,  many  of  them  up  to  the 
limit  of  the  Longworth  act,  it  was  the  most  natural  and 
proper  thing  to  provide  some  means  to  meet  the  extraordinary 
situation  thus  created.  It  must  not  be  overlooked  that  the 
bonded  indebtedness  thus  far  required,  so  far  as  the  munici- 
pality is  concerned,  is  altogether  involuntary.  Not  only  is  the 
council  wholly  without  discretion  in  the  matter,  but  the  elec- 
torate of  the  city  is  not  to  be  consulted;  indeed  it  could  not 
be  forbidden  by  a  vote  of  the  people. 

*   *   m 

A  reading  of  Section  1259  clearly  demonstrates  that  the 
municipality  so  issuing  its  bonds  would  not  have  to  look  be- 
yond the  terms  of  the  section  itself  to  obtain  its  authority 
in  the  premises,  but,  if  there  be  any  misconception  in  this 
regard,  a  consideration  of  supplemental  Section  1259-1  ren- 
ders it  clear  as  the  English  language  can  be  expressed  that 
the  municipality  so  issuing  its  bonds  did  not  have  to  look  to 
the  Longworth  act  for  a  grant  of  power,  for  by  this  supple- 
mental enactment  reference  is  made  to  interest  on  account 
of  bonds  issued  under  Section  1259,  General  Code. 

The  drastic  nature  of  the  Bense  Act  is  more  clearly  com- 
prehended when  we  ascertain  that  the  general  assembly  in 
its  passage,  in  order  to  make  its  provisions  at  all  workable, 
abrogated  three  of  the  most  familiar  laws  on  our  statute 
books — ^laws  that  have  become  firmly  and  fairly  a  part  of  the 
state's  public  policy. 

These  laws  so  set  aside  are :  The  Longworth  act,  the  Bums 
law,  and  the  Smith  one  per  cent.  law. 

These  restrictive  and  safeguarding  statutes,  beneficent 
as  they  are,  were  they  applicable  to  the  Bense  act,  would 
make  involuntary  lawbreakers  of  most  every  municipal  officer 
m  the  state. 

We  hold  that  the  power  to  issue  bonds  to  comply  with 
orders  of  the  state  board  of  health  is  provided  by  Section 
1259,  General  Code,  and  we  further  hold  that  the  limitations 
of  the  Longworth  act.  Section  3952,  General  Code,  do  not 
govern. 

The  language  of  Section  1259  on  this  aspect  is  unmistak- 
ably clear,  when  read  with  the  knowledge  of  what  is  to  be  ac- 
complished by  the  legislation.  It  must  be  noted  that  it  is 
provided  that  'The  bonds  authorized  to  be  issued  for  such  pur- 
pose shall  not  exceed  five  per  cent,  of  the  total  value  of  all 
property  in  any  city  or  village,  as  listed  and  assessed  for  taxa- 
tion, and  may  be  in  addition  to  the  total  bonded  indebtedness 
otherwise  permitted  by  law.    The  question  of  the  issuance  of 

such  bonds  shall  not  be  required  to  be  submitted  to  a  vote.' 
*  *  * 
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The  one,  two  and  one-half,  and  five  per  cent,  limitations 
of  the  longnvorth  act  are  to  have  application  to  enterprises 
initiated  by  municipalities,  and  to  its  necessities,  locally  cre- 
ated ;  but  the  state,  while  imposing  duties  and  responsibilities 
on  municipalities  involving  large  expenditures  of  money,  very 
justly  and  quite  necessary  opened  up  a  new  avenue  for  muni- 
cipal credit." 

It  is  therefore  the  opinion  of  this  department  that  the  muni- 
cipal council  shall  pass  the  proper  legislation  for  the  issuance  of 
Bonds  in  the  amount  necessary  to  comply  with  the  order  of  the 
state  board  of  health  and  that  said  bond  issue  is  not  to  be  submitted 
to  the  people. 

« 

The  Fees  of  the  Probate  Judge  Under  Section  5348-11  General  Code 
as  Enacted  in  H.  B.  286  Are  to  be  Paid  Out  of  the  State's  Share 
of  the  Undivided  Inheritance  Tax  Collections. 


No.  2350— (Opinion  Dated  Aujnist  20,  1921.) 

Hon.  J.  F.  Henderson,  Prosecuting  Attorney,  Ashland,  Ohio. 

Dear  Sir:  Receipt  is  acknowledged  of  your  letter  of  recent 
date  requesting  the  advice  of  this  department  as  to  the  source  of 
payment  of  the  fee  authorized  by  Section  5348-11  of  the  General 
Code,  as  enacted  by  House  Bill  No.  286,  to  be  charged,  collected  and 
retained  by  the  probate  judge  for  services  in  inheritance  tax  cases. 

Certain  other  questions  raised  by  this  section  were  considered 
in  an  opinion  of  this  department  to  Hon.  Walter  S.  Ruff,  Prosecut- 
ing Attorney,  Canton,  Ohio,  a  copy  of  which  is  enclosed  herewith. 

With  respect  to  the  precise  question  the  new  section  is  silent ; 
it  merely  authorizes  the  charging  and  retention  of  the  fees  pro- 
vided for,  without  designating  the  source  from  .which  they  are  to 
be  paid.  This  is,  however,  supplied,  it  is  believed,  by  the  remaining 
provisions  of  the  inheritance  tax  law. 

Section  5346^10  of  the  General  Code  provides  as  follows : 

"Such  lees  as  are  allowed  by  law  to  the  probate  judge  for 
services  performed  under  the  provisions  of  this  subdivision  of 
this  chapter,  shall  be  fixed  in  each  case  and  certified  by  him  on 
the  order  fixing  the  taxes,  together  with  the  fees  of  the  sheriff 
or  other  officers  and  the  expenses  of  the  county  auditor.  The 
county  auditor  shall  pay  such  fees  and  expenses  out  of  the 
state's  share  of  the  undivided  inheritance  taxes  in  the  county 
treasuiy  and  draw  his  warrants  on  the  treasurer  in  favor  of 
the  fee  funds  or  officers  personally  entitled  thereto,  payable 
from  such  taxes,  as  the  case  may  require.*' 

Section  5348-11  of  the  General  Code,  as  enacted  in  108  Ohio 


18  Department  Reports 

Laws,  Part  I,  p.  561,  (the  duplication  of  section  numbers  as  be- 
tween this  section  and  the  newly  enacted  section  will  be  noted) 
provides  for  the  distribution  of  the  tax  and  requires  that  after  the 
full  undivided  half  shall  be  distributed  to  the  taxing  district  in 
which  the  tax  originates, 

"the  remainder  of  such  taxes,  after  deducting  the  fees  and 
costs  charged  against  the  proceeds  thereof  under  this  subdi- 
vision of  this  chapter,  shall  be  for  the  use  of  the  state,  and 
shall  be  paid  into  the  state  treasury  to  the  credit  of  the  gen- 
eral revenue  fund  therein." 

The  new  Section  5348-11  is  to  be  interpreted  in  connection  with 
these  sections;  in  consequence  of  which  it  is  the  opinion  of  this 
office  that  the  fees  provided  for  by  it,  together  with  other  fees 
and  expenses,  are  to  be  paid  out  of  the  state's  share  of  the  undivided 
inheritance  taxes  in  the  county  treasury. 


The  Expense  of  Traiuq>orting  Prisoners  Convicted  Under  State 
Laws  in  a  Mayor's  Court  to  a  Jail  Located  in  Another  City  or 
County,  Must  be  Paid  From  the  County  Treasury  Upon  Being 
Properly  Certified. 


No.  2429— (OpinioQ  Dated  September  20,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:     Acknowledgment  is  made  of  the  receipt  of  your 

letter  in  which  you  request  the  opinion  of  this  department  upon  the 

following  question : 

"Is  the  transportation  of  prisoners  convicted  under  state 
laws  in  the  mayor's  court  to  the  county  jail  situated  in  another 
city  an  expense  to  be  borne  by  the  county  or  city  ?" 

As  pertinent  to  the  submitted  question,  it  is  believed  that 

Section  3017  G.  C,  as  amended  by  S.  B.  No.  57  (109  0.  L.  173),  would 

indicate  the  proper  treasury  to  be  charged  with*  the  payment  of 

such  an  expense  as  is  contemplated  by  your  inquiry.    Said  section 

is  as  follows : 

"Section  3017.  In  all  state  cases  any  wholly  salaried 
minor  court  officer  charged  with  the  execution  of  a  warrant  to 
arrest  or  order  of  commitment  shall  receive  from  the  county 
treasury  the  actual  necessary  expense  of  executing  such  writs 
upon  specifically  itemized  bills,  verified  by  his  oath,  and  certi- 
fied to  by  the  proper  magistrate,  court  or  clerk  thereof,  and  in 
like  manner  such  expense  shall  be  paid  from  the  municipal 
treasury  when  incurred  in  ordinance  cases." 
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Construing  this  section,  it  would  seem  that  it  was  the  legis- 
lative intent  to  definitely  distinguish  between  the  "expense"  in- 
curred in  the  execution  of  the  writs  for  warrants  to  arrest  and  or- 
ders of  commitment  in  ordinance  cases,  and  the  similar  expense 
incident  to  the  execution  of  the  same  in  state  cases,  as  well  as  to 
limit  the  payment  of  such  expenses  to  such  minor  court  officers,  as 
those  whose  compensation  was  wholly  that  of  a  salary.  It  may 
also  be  observed  in  similar  connection  that  the  words  "actual  neces- 
sary expense"  as  used  in  this  section 'apparently  are  intended  to 
mean  only  that  bare  and  necessary  expense  as  was  actually  required 
for  the  proper  execution  of  the  writ,  and  are  not  intended  to  include 
any  other  additional  fee  or  cost  which  in  similar  cases  might  be 
taxed  or  collected  by  the  officer  executing  the  writ. 

It  is  thought  that  the  section  cited  clearly  provides  for  the 
payment  of  the  expenses  under  consideration  by  expressly  provid- 
ing that  in  ordinance  cases  such  expenses  are  to  be  paid  from  the 
municipal  treasury,  while  in  all  state  cases  payment  of  the  same^ 
shall  be  made  from  the  county  treasury. 

Since  the  expense  of  transportation  of  prisoners  convicted  un- 
der the  provisions  of  state  laws  would  be  such  as  would  be  attend- 
ent  to  the  expense  incurred  in  the  execution  of  an  order  of  commit- 
ment to  jail  in  a  state  case,  it  obviously  would  follow  that  such  an 
expense  as  is  contemplated  by  your  inquiry  should  be  paid  from 
the  county  treasury,  provided,  of  course,  that  the  same  is  legal 
and  properly  certified  as  required  by  law. 

ji 

A  County  Board  of  Education  May  Not  Employ  an  Assistant  County 
Superintendent  as  the  Attendance  Officer  (7769-1  General  Code) 
for  the  County  School  District,  as  the  Whole  Time  of  the  Assist- 
ant County  Superintendent  is  Taken  Up  in  His  Work  in  That  Po- 
sition as  Set  Forth  in  Section  7706  General  Code. 


No.  2390— (Opinion  Dated  September  3.  1921.) 

Hon.  Mary  K.  Davey,  Prosecuting  Attorney,  Logan,  Ohio. 

Dear  Madam:     Acknowledgment  is  made  of  the  receipt  of 

your  request  for  an  opinion  upon  the  following  question : 

"May  a  county  board  of  education  engage  an  assistant 
county  superintendent  to  act  as  an  attendance  officer  for  the 
county?  The  board  in  this  county  is  inclined  to  have  the  as- 
sistant county  superintendent  or  superintendents  to  perform 
that  service  if  it  is  possible  under  the  school  laws." 

Authority  to  employ  one  or  more  assistant  county  superintend- 
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ents,  as  the  county  board  of  education  may  determine,  appears  in 

Section  4739  General  Code,  which  reads  in  part  as  follows : 

"One  or  more  assistant  county  superintendents,  as  may 
be  determined  by  the  county  board  of  education,  inay  be  elec- 
ted for  the  term  of  not  to  exceed  three  years  in  each  county- 
school  district  by  the  county  board  of  education  on  the  nomi- 
nation of  the  county  superintendent.  *  *  *"  (109  O.L.,  243). 
The  duties  of  the  assistant  county  superintendent  appear  in 

the  following  section: ' 

Section  7706.  "Tfie  county  superintendent  and  each  as- 
sistant county  superintendent  shall  visit  the  schools  in  the 
county  school  district,  direct  and  assist  teachers  in  the  per« 
formance  of  their  duties,  and  classify  and  control  the  promo- 
tion of  pupils.  The  county  superintendent  shall  spend  not  less 
than  one-half  of  his  working  time,  and  the  assistant  county 
superintendents  shall  spend  such  portion  of  their  time  as  the 
county  superintendent  may  designate  in  actual  classroom 
supervision.  Such  time  as  is  not  spent  in  actual  supervision 
shall  be  used  for  organization  and  administrative  purposes, 
and  in  the  instruction  of  teachers.  At  the  request  of  the 
county  board  of  education  the  county  superintendent  and  the 
assistant  county  superintendents  shall  teach  in  teachers'  train- 
ing courses  which  may  be  organized  in  the  county  school  dis- 
trict." 

The  requirement  that  each  county  board  of  education  shall  em- 
ploy a  county  attendance  officer  appears  in  Section  7769-1,  which 
reads  as  follows : 

"Every  county  board  of  education  shall  employ  a  county 
attendance  officer,  and  may  employ  or  appoint  such  assistants 
as  the  board  may  deem  advisable.  *  *  *" 

The  duties  of  the  attendance  officer  employed  by  the  county 
board  of  education  appears  in  Sections  7769-2,  7770,  7771,  7773, 
7773-1,  7774,  7777  and  7780,  General  Code. 

A  careful  examination  of  the  duties  of  the  assistant  county 

superintendent,  as  appears  in  7706  General  Code,  supra,  shows  that 

"such  time  as  is  not  spent  in  actual  supervision  shall  be  used 
for  organization  and  administrative  purposes,  and  in  the  in- 
struction of  teachers." 

in  his  position  as  assistant  county  superintendent.  You  are  there- 
fore advised  in  response  to  your  inquiry  that  a  county  board  of 
education  may  not  employ  an  assistant  county  superintendent  as 
the  attendance  officer  (7769-1  General  Code)  for  the  county  school 
district,  as  the  whole  time  of  the  assistant  county  superintendent  is 
fully  taken  up  in  his  work  in  that  position  as  set  forth  in  Section 
7706  General  Code. 


SUPREME  COURT 


SYLLABI  OF  REPORTED  CASES 

No.  16568— Henry  W.  Morgenthaler 
V.  Isadore  M.  Cohen  and  Joseph  Gold- 
berger.  Error  to  the  Court  of  Appeals 
of  Hamilton  county. 

JONES,  J. 

1.  One  member  of  a  partnership 
has  no  authority  as  such  to  transfer 
the  assets  of  the  firm  except  in  the 
course  of  partnership  business;  and 
in  order  to  bind  the  firm,  acts  done 
by  a  partner  with  the  firm  assets  out- 
side tne  object  and  scope  of  the  part- 
nership, must  be  done  pursuant  to 
some  authority,  express  or  implied, 
beyond  that  resulting  from  his  char- 
acter as  partner. 

2.  A  transfer  of  partnership  assets 
by  one  partner  in  payment  of  his  pre- 
existing individual  debt  does  not  di- 
vest the  title  of  the  firm,  whether  or 
not  the  separate  creditor  had  know- 
ledge that  the  partnership  owned. the 
property,  unless  it  is  shown  that  the 
firm  authorized  or  ratified  the  trans- 
fer or  that  it  was  made  under  circum- 
stances which  estop  the  partnership 
from  asserting  its  title. 

3.  The  assignee  of  a  non-negotia- 
ble chose  in  action  can  only  acquire 
such  interest  as  the  assignor  has.  He 
takes  it  subject  to  the  prior  rights  of 
third  persons  unless  they  are  es- 
topped. 

4.  The  fact  that  one  partner  was 
permitted  to  hold  in  his  own  name  a 
non-negotiable  chose  in  action  owned 
by  the  partnership,  will  not  estop  the 
firm  from  asserting  its  right,  where 
the  sole  consideration  of  the  assign- 
ment of  the  non-negotiable  chose  in 
action  was  an  antecedent  individual 
debt  of  the  assignor.  But  that  fact 
will  estop  the  partnership  as  to  an 
assignment  made  in  consideration  of 


subsequent  loans  and  advancements  to 
such  assignor. 

Judgment  affirmed. 

Marshall,  C.  J.,  Hqpgh,  Jones  and 
Matthias,  JJ.,  concur. 


No.  16781— State  of  Ohio  v.  The 
Norval  Hotel  Company.  Error  to  the 
Court  of  Appeals  of  Allen  county. 

1.  Where  property  is  devoted  to 
the  business  of  a  hotel  and  is  held 
out  to  the  public  as  a  place  where 
transient  persons  will  be  received  and 
entertained  as  guests  for  compensa- 
tion, it  is  affected  with  a  public  in- 
terest and  the  business  ana  use  are 
subject  to  reasonable  public  regula- 
tion. 

2.  The  provisions  of  Sections  843- 
1,  843-3,  843-8  and  843-18,  General 
Code,  regulating  the  business  of  hotel- 
keeping,  were  passed  in  the  reason- 
able exercise  of  the  police  power  and 
are  not  in  conflict  with  any  of  the 
provisions  of  the  State  or  Federal 
Constitutions. 

Exceptions  sustained. 

Marshall,  C.  J.,  Hough,  Wanamaker, 
Robinson,  Jones  and  Matthias,  JJ., 
concur. 


No.  16610— Otis  F.  Briggs,  et  al.  v. 
Rosewell  Hopkins  and  Zina  Wallis, 
Executors  Last  Will  and  Testament  of 
Edna  Steudler,  et  al.  Error  to  the 
Court  of  Appeals  of  Medina  county. 

Where  there  is  a  devise  or  bequest 
to  one  coupled  with  the  provision  that 
if  he  die  without  issue  such  property 
shall  go  to  another,  the  words  "die 
without  issue"  are  to  be  interpreted 
as  referring  to  the  time  of  the  death 
of  the  first  taker,  unless  a  contrary 
intention  and  purpose  of  the  testator 
is  clearly  manifested. 

Judgment  reversed. 

Johnson,  Hough.  Wanamaker,  Rob- 
inson and  Jones,  JJ.,  concur. 
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NEW  CORPORATIONS 

The  Filmar  Mortgage  Co.,  Cleve- 
land, $150,000.  Phil  H.  Marquard, 
Joseph  C.  Marquard,  John  A.  Mar- 
quard,  Fred  J.  Marquard,  Joseph  C. 
Huber. 

The  American  Exposition  Co., 
Cleveland,  Jsfto.  W.  H.  Rigsby,  S. 
Y.  Alien,  T.  S.  Dunlap,  A.  D.  Mulli- 
gan, M.  Sperber. 

The     MacLachlan     Co.,  Cleveland, 
$1,000.    J.  C.  Armstrong,  William  J. 
MacLachlan,     Edw.     Grieve,     Louis 
Koehl,  Paul  B.  Jaferian. 

The  Ohio  Pavings  Sales  Co.,  Cleve- 
land, $1,000.  James  H.  Griswold,  M. 
A.  Anderson,  R.  Froelich,  J.  S.  Riggs, 
David  E.  Green. 

The  Dudley-Brown  Co.,  Youngs- 
town,  $300,000.  John  T.  Harrington. 
U.  C.  DeFord,  J.  P.  Huxley,  Charles 
F.  Smith,  Norman  A.  Emery. 

The  Universal  Cord  Dispenser  Co., 
$15,000.  Calvin  C.  Helman,  A.  B. 
Odell,  S.  Abbie  Wing,  Minnie  F.  Hil- 
man,  J.  T.  Hodges. 

The  A.  N.  Schoone  Marble  Co.,  Cin- 
cinnati, $25,000.  A.  N.  Schoone,  Wil- 
liam H.  Haves.  George  Loeb,  Jr.,  Rob- 
ert M.  Scott,  William  H.  Cowguill. 

The  Ohio  Never  Fail  Products  Co., 
Cleveland,  $500.  M.  B.  Viles,  J.  C. 
Herbert,  M.  C.  Haugh,  R.  L.  McCar- 
thy, M.  T.  Gorton. 

The  Bay  Village  Realty  Co..  Bay, 
$20,000.  Frank  A.  Quail,  E.  D.  Hutch- 
inson, John  P.  Stursress,  L.  S.  Lom- 
masson,  Arthur  C.  Hook. 

The  Livingston-Carey  Co.,  Dayton. 
$10,000.  A.  H.  Livingston,  Herschel 
Carey,  R.  L.  LaFollette,  E.  E.  Kum- 
ler.  G.  L.  Sutton. 

The  Johnson  Sand,  Gravel  &  Sup- 
ply Co.,  Cleveland.  $40,000.  Frank 
Johnson.  Ew.  H.  Green,  Henry  Fau- 
del.  Livingston  Carmichael,  Harry  J. 
Webster. 

The  Better  Oil  Co.,  Canton,  $75,000. 
Philip  Better,  H.  H.  Better,  E.  P. 
Cameron,  George  Conn.  Sanford  Phil- 
ipps,  Homer  L  N.  Stafford. 

The  Rundle  Mfer.  Co.,  Freniont, 
$100,000.  Georee  W.  Rundl*^,  Chas. 
L.  Halter,  A.  E.  Slpssman,  Chas.  L. 
Sherwood,  C.  J.  Miller. 

The  Simplex  Oil  Heater  Co.,  Cin- 
cinnati, $10,000.  Louis  Weiland,  Fred 


Weiland,   Oberst   Burbank,   Rolla    L. 
Shickner,  Herman  H.  Schrader. 

The  Reliable  Spring  Oiler  Co.,  Co- 
lumbus, $500.  Loretta  Williamson, 
L.  R.  Williamson,  Rose  K.  Tigner,  C. 
P.  Tigner,  Louis  Wacker. 

The  Protectolite  Co.,  Cleveland, 
$10,000.  Jacob  Mandel,  M.  Walters, 
A.  E.  Goldhamer,  S.  D.  Heller,  D. 
Copeland. 

The  Herman  Weis  Co.,  Cincinnati, 
$50,000.  Herman  Weiss,  Joseph  L. 
Meyer,  Amelia  Staudacher,  C.  C. 
Mund,  S.  D.  Levy. 

The  George  C.  Wissel  Co.,  Cincin- 
nati, $7,500.  George  C.  Wissel,  Leon- 
ard J.  Bauer,  Herbert  H.  Schroth, 
William  Hamist,  Mae  Wissel. 

The  Kennedy-Schultz  Co.,  Cleve- 
land, $1,000.  Alfred  A.  Benesch,  A. 
W.  Gallagher,  E.  H.  Hopkins,  E.  P. 
Schlosser,  John  Stockwell. 

The  Prize  Winner  Disinfectant  & 
Germ  Destroyer  Co.,  Cleveland,  $10.- 
000.  Charles  A.  Jones,  Joseph  Reid, 
Thomas  L.  Jones,  Jesse  E.  Harper,  N. 
H.  Jones. 

The  Darco  Sales  Co.,  Cleveland, 
$500.  R.  A.  Van  Sweringen,  J.  W. 
Hayward,  Howard  C.  Kopf,  F.  C. 
Gardner^  John  Connell. 

The  Hoffman  Cafeteria  Co.,  Cincin- 
nati, $10,000.  Jacques  Berling,  Jr., 
Henry  Schlachter.  Edw.  J.  Hoffman, 
Oscar  Hoffmann.  E.  D.  Smith. 

The  S.  &  H.  Realty  Co.,  Cleveland, 
$10,000.  Stanlev  Peysa,  Carl  H. 
Schultz,  Henry  C.  West,  M.  B.  Ozier, 
M.  C.  Nuddleman. 

The  Lienholders*  Protective  Co., 
Cleveland.  $500.  William  A.  McAfep, 
Charles  M.  Buss.  C.  A.  Niman,  T.  F. 
Veach,  B.  C.  Walsh. 

Th«»  M'^rcurv  Rubber  Co..  Akron, 
$10,000.  AHen'C.  Fi»b«r.  R.  S  Worth- 
ino't'^n.  Cha«.  W.  M^D«<nVl,  Winfield 
S.  .^locnm.  Helen  H.  Stphle. 

Thp  Skvbrvt**  Co..  Cl^v^^larj/I,  $7,- 
.'^OO.  Frank  G.  Mooney.  Ira  J.  Warner, 
H    Stp'^^'iV.  L.  Lepnla,  D.  Klosheim. 

The  Triple  S'^rvice  Auto'^otive  Co., 
Hevelpnd,  $1.^,000.  J.  W.  Pnlf'>rd.  A. 
P.  Brown.  Charles  Clark,  E.  G.  Nor- 
gp^    A.  C.  Hasse. 

The  Lorain  Specialty  Co.,  Lorain, 
$10  000.  Tjonis  Lowe,  Andrew  Bar- 
batpis  V.  Ti.  McHenrv,  Geo.  L.  Glitsch, 
F.  J.  Stack, 


22 


Secretaey  of  State 


23 


The  MacLachlan  Co.,  Cleveland, 
11,000.  J.  C.  Armstrong,  William  J. 
McLachlan,  Edward  Grieve,  Louis 
Koehl,  Paul  P.  Jaferian. 

The  Morton  Co.,  Cleveland,  $500.  C. 
O.  Morton,  A.  B.  Cole,  George  W. 
Randall,  R.  L.  Andrews,  E.  Santoco. 

The  Focht  Electric  Co.,  Cleveland, 
130,000.  H.  E.  Varga,  Stephen  F. 
Focht,  Joseph  M.  Kiss,  Esther  Kiss, 
W.  H.  Hagan. 

The  Alliance  Discount  Co.,  Alliance, 
11,000.  H.  B.  Hazard,  L.  D.  Scran- 
ton,  O.  L.  Lewis,  F.  W.  Andrews,  Cur- 
tis M.  Shetler. 

The  Acme  Sanitary  Wipers  Co., 
Cleveland,  $10,000.  I.  I.  Rosenstein, 
Abe  Linsky,  C.  R.  Watner,  R.  J. 
Hesser,  E.  E.  Laubscher. 

The  People's  Service  Co.,  Cleve- 
land, $5,000.  Joseph  W.  Leavitt,  Wil- 
liam H.  Levensen,  Anna  R.  Goold, 
Karl  Dworkin,  Joseph  L.  Spitz. 

The  Alpha  Realty  Co.,  Cleveland, 
$50,000.  W.  C.  Merrick,  Charles  Fol- 
lett.  Walker  H.  Nye,  Orville  Smith, 
Warren  M.  Briggs. 

The  Rose  Chemical  Co.,  Cleveland, 
$10,000.  Nathan  Rose,  Abraham  A. 
Schwartz,  Reg^na  L.  Schwartz,  MoUie 
Rose,  Rose  Zelman. 

The  Universal  Metal  Box  Co.,  Cin- 
cinnati, $75,000.  D.  A.  Walker,  Wil- 
liam Freitag,  H.  0.  Walker,  C.  T. 
Crawford,  E.  Walker. 

The  H.  M.  Schaff  Coal  Co.,  Cleve- 
land, $50,000.  H.  M.  Schaff,  J.  F. 
Mellott,  Thomas  L.  Johnson,  H.  A. 
Forsythe,  H.  J.  Forsythe. 

The  Louie  Shoe  Repair  Co.,  Toledo, 
$5,000.  Louie  Greenberg,  H.  A. 
Kesler,  A.  C.  Ruihley,  B.  E.  Emery, 
A.  T.  Goorley. 

The  Equity  Service  Co.,  Cleveland, 
$10,000.  L.  E.  Thomas,  G.  L.  Mon- 
teith,  I.  R.  Watts,  C.  E.  Roasch,  G.  O. 
Farquharson. 

The  Marion  Tobacco  Co.,  Marion, 
$0,000.  Carl  F.  Werley,  William  P. 
Kelly,  Adolph  Bianchi,  S.  C.  Strayer, 
George  T.  Geran. 

The  American  Auto  Hotel  Co.,  Cin- 
cinnati, $1,000.  William  L.  Voight, 
Caroline  L.  Voight,  Harry  H.  Shafer, 
Augusta  H.  Engelke,  Frank  S.  Bon- 
ham. 

The  Serve-U-Well  Grocery  Co., 
Dayton,  $15,000.  E.  M.  Hall,  F.  P. 
Evans,  Charles  Danzeisen.  Orion  E. 
Bowman,  Katherine  L.  Hall. 

The  Prosnect-Fourth  Savings  * 
Loan   Co.,  Cleveland,  $5,000,000.     K. 


T.  Siddall,  John  H.  Schultz,  Q.  H. 
Findley,  L  M.  McDonough,  N.  J.  Hors- 
burgh. 

Ihe  Massillon  Reinforcing  Bar  Co., 
Massillon,  ;^100,000.  E.  H.  Bimey,  E. 
A.  Groffiths,  I.  M.  Taggart,  F.  H. 
Snyder,  R.  R.   Hess. 

The  Capital  Savings  Life  Insurance 
Co.,  Columbus,  $100,000.  J.  B.  Wolf, 
H.  E.  Homer,  F.  W.  Mecklenborg,  H. 

C.  Wurlitzer,  E.  S.  Daneman,  Gil- 
bert B.  Houck,  J.  A.  Maddox,  C.  E. 
Gordon,  J.  M.  Bowman,  E.  N.  Shil- 
ling, C.  C.  Sandles,  John  S.  Hogan. 

The  Roslee  Rubber  Co.,  Akron, 
$25,000.  L.  Schartenberg,  I.  Brown, 
F.  E.  McKee,  N.  W.  Abel,  Stephen 
Sauer. 

The  Ever-Lasting  Aluminum  Co., 
Cleveland,   $10,000.     A.  W.   Haiman, 

E.  M.  Chaloupka,  Lawrence  M.  Rich, 

D.  J.  Zinner,  0.  J.  Zinner. 

The  Evanston  Ice  Co.,  Cincinnati, 
$75,000.  James  F.  Feck,  Joseph  F. 
Reilag,  Waldemar  H.  Besuden,  John 

F.  Feck,  Chauncey  A.  Besuden. 

The  Feldman  Co.,  Youngstown, 
$10,000.  Nathaniel  Joseph  Feldman, 
Abraham  Zeldman,  Lula  H.  Feldman, 
Israel  A.  Rosenthal. 

The  Honeymoon  Food  Products  Co., 
Cleveland,  $100,000.  E.  Brown,  J.  E. 
Smith,  N.  Bonnist,  E.  Zalad.  W.  H. 
Hasseliran. 

The  Carranor  Hunt  and  Polo  Club 
Co.,  Perrysburg,  $5,000.  Sidney 
Spitzer,  George  P.  Greenhalgh,  James 
J.  Secor,  Joseph  McClure,  Henry  ^. 
Middleton. 

The  Anchor  Realty  Co.,  Toledo, 
$10,000.  A.  Johnson,  C.  W.  Fisher, 
R.  B.  Stitzer,  C.  J.  Wright,  Carl  Luke. 

The  J.  M.  Smucker,  Co.,  Orville, 
S150.000.  J.  M.  Smucker,  Ella  M. 
Smucker.  Minna  S.  Hostetler,  Wm. 
Imhoff,  Willard  E.  Smucker. 

The  Butter  Cutter  Mfg.  Co.,  Cleve- 
land, $200,000.  H.  E.  Emery,  J.  F. 
w^nplp-d  .Tames  R.  Hill,  J.  H.  Orgill 
Chas.  S.  Reed. 

The  Save  Old  Shoes  Co.,  Cleveland, 
$5,000.  J.  J.  Grossman,  Harry  Gross- 
man, Augusta  S.  Grossman,  Henry 
Grossman,  Fany  Grossman. 

The  Automotive  Distributinor  Co., 
Columbus,  $6,000.  Robert  H.  Immel, 
L.  J.  Brown,  M.  C.  Immel,  E.  M. 
Brown,  W.  C.  Dunn. 

The  Wakatomika  Fruit  Co.,  New- 
ark, $48,000.  Ralnh  I.  Davis,  Law- 
ronne  M.  Greig,  Jacob  G.  Spillman, 
John  C.  Swartz,  John  R.  Taylor. 
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The  Leatherwood  Oil  Co.,  Colum- 
bus, $30,000.  K.  C.  Ber^,  Owen 
ii^arnarc,  Thos  Flanagan,  Kinzie  B. 
Neff,  Walter  S.  Smith. 

The  G.  H.  Tyler  Co.,  Cincinnati, 
$30,000.  Robin  W.  Francis,  George 
H.  Tyler,  Edward  F.  Schlottznan,  Har- 
ry J.  Gallagher,  Fay  McDonald. 

The  Golden  Rule  Home  Builders  Co., 
Cincinnati,  $25,000.  Richard  T.  Hamil- 
ton, Herbert  E.  Ritchie,  Fred  Weiland, 
Laura  Corcoran,  A.  J.  Hamilton. 

The  Ontario  Savings  &  Loan  Co., 
Cleveland,  $250,000.  Wm.  W.  Dawson, 
Joe  B.  Kief  er,  F.  B.  Draeger,  M.  Berg- 
ner,   Mellville  W.   Vickery. 

A  lie  (  entral  Motor  Bus  Co.,  Dela- 
ware, $50,000.  Waid  Cross,  Ralph 
Judge,  Fred  D.  Wolf,  H.  H.  Orr,  R.  M. 
Murray. 

The  B.  &  J.  Mfg.  Co.,  Springfield, 
$25,000.  Geo.  E.  Jackson,  J.  W.  Jack- 
son, David  W.  Bartlebaugh,  Edwin  S. 
Houck,  Harry  T.  McDorman. 

The  S.  N.  Watson  Co.,  Cleveland, 
$10,000.  John  M.  Harris,  E.  K.  Cur- 
tiss,  Celia  Davis,  S.  N.  Watson,  A.  T. 
Watson. 

The  Tilter  Co.,  Bucyrus,  $500.  H. 
N.  Oberlander,  Ira  J.  Hooks,  Nellie  M. 
Overlander,  Chalmer  L.  Oberlander, 
Alva  E.  Myers. 

The  Pond  View  Bldg.  Co.,  Akron, 
$10,000.  Roy  A.  Kirkpatrick,  J.  W. 
Thomas  Elonette  Brown,  R.  J.  Sau- 
vain,  O.  M.  Holshoe. 

The  Lakewood  Country  Club  Co., 
Lakewood,  $60,000.  M.  J.  Fleming, 
W.  F.  Taylor,  G.  H.  Wagner,  Ira  J. 
Witmer,  E.  J.  Durkin. 

The  Lakewood  Country  Club  Land 
Co.,  Lakewood,  $500.  M.  J.  Fleming, 
W.  F.  Taylor,  G.  H.  Wagner,  Ira  J. 
Witmer,  E.  J.  Durkin. 

The  Hubbard  Block  Coal  Co.,  Hub- 
bard, $10,000.  Howard  Williams,  An- 
thony Joseph  Madeline,  Joseph  Made- 
line, Gust  E.  Shotten,  George  H.  Will- 
iams. 

The  Cleveland  Auto  Products  Co., 
Cleveland,  $10,000.  Julius  Bloomberg, 
Eugene  E.  Wolf,  M.  M.  Wikisal,  G.  A. 
Sweet,  M.  G.  Sloss. 

The  Canton  Transportation  Co.,  Can- 
ton, $15,000.  Nathaniel  Dewlin,  Sam- 
uel N.  Gilmore,  Eva  E.  Schuster,  H. 
A.  Staley,  L.  E.  Allen. 
The  Heiser  Brothers  Co.,  Cleveland, 
$25,000.  A.  E.  Bemsteen,  Bert  D. 
Glick,  Ed.  W.  Heiser,  Emma  Acker- 
mann,  Harry  F.  Glick. 

The  Unity  Loan  Ass'n.  Co.,  Cleve- 
land, $15,000.    Max  Leibowitz,  Hyman 


J.   Korman,   Sam   Grossman,   Isadore 
Finesilver,  Susser  Berkowitz. 

The  Mazanec  Co.,  Cleveland,  $15,- 
000.  J.  F.  Mazanec,  Anton  Krai,  F.  J. 
Kuber,  Charles  Kovanda,  F.  Wheye. 

The  Shelby  Wax  Paper  Co.,  Shelby, 
$500.  W.  H.  Muchmore,  J.  Kievit,  G. 
O.  Sellen,  C.  S.  Moore,  P.  F.  Stokes. 

Increases 

The  aark-Fisher  Co.,  Cleveland, 
from  $10,000  to  $20,000. 

The  Pomeroy  Salt  Association  Co., 
Pomeroy,  from  $100,000  to  $200,000. 

The  Blackburn  Products  Co.,  Day- 
ton, from  $150,000  to  $200,000. 

The  Kimbolton  Coal  Mining  Co., 
Cleveland,  $600,000  to  $775,000. 

The  Kimbolton  Coal  Mining  Co.» 
Cleveland,  $775,000  to  $1,125,000. 

The  Riverside  Savings  &  Loan  Co.; 
Rocky  River,  from  $250,000  to  $500,- 
000. 

The  Colonial  Woolen  Mills  Co., 
Cleveland,  from  $750,000  to  $1,000,- 
000. 

The  Medina  Telephone  Co.,  Medina, 
$4  *  500  to  $64,000. 

The  Fifth  Ave.  Lumber  Co.,  Colum- 
bus, $25,000  to  $75,000. 

The  Hudson  Oil  &  Gas  Co.,  Nelson- 
ville,  $10,000  to  $20,000. 

The  Robertson  Garacre  Co.,  Cincin- 
nati, $60,000  to  $100,000. 

The  New  Process  Tire  Machine  Co., 
Cincinnati,  $10,000  to  $20,000. 

The  George  Bobb  &  Sons  Co.,  Co- 
lumbus, $750,000  to  $1,000,000. 

The  New-Co-operative  Co.,  Dillon - 
vale,  $12,000  to  $25,000. 

The  Farmers'  Electric  Lieht  &  Pow- 
er Co.,  Milan,  $15,000  to  $25,000. 

The  Ft.  Loramie  Light  &  Power  Co., 
Ft.  Loramie,  $25,000  to  $50,000. 

The  Marblette  Refrigerator  Mfg. 
Co..  Cincinnati,  $10,000  to  $110,000. 

The  T.  E.  McShaffrey  Construction 
Cr»..  AVrnn.  $100,000  to  $250,000. 

The  Industrial  Loan  Co.,  Columbus, 
$150,000   to   $500,000. 

The  North  Hyde  Park  Bldg.  &  Loan 
Co..  Cincinnati,  $1,000,000  to  $2,000,- 
000. 


The  Celina  Realty  &  Improvement 
Co.,  Celina,  from  $50,000  to  $2,5Qp. 

The  Lake  Forest  Club  Co.,  Cleve- 
land, from  $80,000  to  $5,000. 

The  Orchard  Hill  Hatchery  Co.. 
Akron,  from  $50,000  to  $20,000. 

Thp  Lewis  Ste**!  Products  Co.,  To- 
ledo, $5,000  to  $70 


PUBLIC  UTILITIES  COMMISSIO^ 


No.  2375— -Toledo  Sugar  Company,  The  Continental  Sugar  Com- 
pany, Columbia  Sugar  Company,  Ohio  Sugar  Company,  Com- 
plainants, vs.  Cincinnati  Northern  Railroad  Company,  et  al..  De- 
fendants.   

(Dated  October  7,  1921) 

Finding 

For  the  purpose  of  the'  hearing  and  the  record,  this  complaint 
was  consolidated  with  Case  No.  2327,  affecting  the  rates  and 
charges  in  Ohio  on  grain  and  grain  products,  livestock,  fruits  and 
vegetables,  agricultural  limestone,  etc. 

The  complainants  are  corporations  engaged  in  the  growing, 
manufacturing,  and  shipping  of  sugar  beets,  sugar  beet  products, 
and  sugar  beet  by-products  within  the  State  of  Ohio ;  they  own  and 
operate  all  of  the  plants  for  the  manufacture  of  beet  sugar  in  this 
State.  Such  plants  being  located  at  Findlay,  Ottawa,  Paulding,  To- 
ledo and  Fremont.  They  allege  that  the  rates  and  charges  pub- 
lished by  the  respondent  carriers  for  the  transportation  of  sugar 
beets  for  intrastate  movement  within  the  State  of  Ohio  are  unjust, 
unreasonable  and  discriminatory ; 

That  unless  said  rates  and  charges  arfe  immediately  lowered 
and  reasonable  and  just  rates  substituted  therefor,  the  complainant 
companies  will  be  compelled  to  operate  at  a  heavy  financial  loss 
during  the  coming  season  and  as  a  result  several  beet  sugar  fac- 
tories in  this  State  will  be  permanently  closed  before  another  plant- 
ing season  and  one  of  the  state's  greatest  agricultural  industries 
will  be  practically  destroyed ; 

That  said  rates  and  charges  are  in  violation  of  the  provisions 
of  House  Bills  78  of  1906,  and  582  of  1913,  as  amended,  same  be- 
ing Sections  487  to  614-84,  of  the  General  Code  of  the  State  of  Ohio. 

Complainants  further  pray : 

That  this  commission  shall  determine  and  by  order  establish 
in  lieu  of  the  present  rates  and  charges,  such  charges,  joint  rates 
and  charges  as  are  just,  reasonable  and  legal,  and  which  shall  be 
the  maximum  rates  and  charges  for  the  future ; 
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That  the  commission  shall  decide  what,  in  its  judgment,  would 
have  been  a  reasonable  and  legal  rate  or  charge  for  all  shipments 
of  sugar  beets  handled  by  the  defendants  for  said  complainants 
subsequent  to  the  date  of  this  complaint  as  a  basis  for  reparation 
claims  in  connection  with  said  shipments ; 

That  for  the  immediate  relief  of  said  complainants  during  the 
fall  movement  of  sugar  beets  now  approaching,  the  commission  fix 
and  by  order  establish  a  scale  of  sugar  beet  rates  approximately  as 
follows : 

25  miles  and  under 48c  per  net  ton 

45  miles  and  over    25 64c  per  net  ton 

60  miles  and  over    45 72c  per  net  ton 


80  m 
100  m 
120  m 
140  m 
160  m 
180  m 
200  m 


les  and  over    60 ;. 88c  per  net  ton 

les  and  over    80 104c  per  net  ton 

les  and  over  100 112c  per  net  ton 

les  and  over  120 120c  per  net  ton 

les  and  over  140 128c  per  net  ton 

les  and  over  160 144c  per  net  ton 

les  and  over  180 160c  per  net  ton 


That  for  such  immediate  relief  the  rates  and  charges  for  two 
or  more  joint  line  hauls  to  be  fixed  and  established  by  using  single 
line  mileage  rates  for  all  hauls  for  total  distances  more  than  fifty 
miles  and  for  hauls  of  any  less  •distance,  by  adding  a  charge  of  10c 
per  ton  for  each  junction  point. 

The  commission  has  no  authority  to  establish  rates  for  retro- 
active application  and  cannot  under  the  law  order  reparation,  there- 
fore, the  complainants'  prayer  in  this  respect  may  be  disregarded. 

Sugar  beets  are  grown  in  a  limited  territory  in  northern  and 
northwestern  Ohio  and  the  transportation  movement  is  seasonal 
covering  a  period  of  120  days  beginning  about  October  the  first  of 
each  year.  The  commodity  moves  in  open  top  cars,  sometimes  flat 
cars  equipped  with  racks,  the  average  load  per  car  is  about  thirty- 
three  tons  and  the  average  haul  ranges  from  twenty-five  to  thirty- 
five  miles.  Sugar  beets  are  a  low  grade  commodity,  the  present 
value  being  $6.00  per  ton  f  .o.b.,  shipping  point  and  according  to  the 
record  claims  against  the  carriers  for  loss  and  damage  are  neg- 
ligible. 

The  following  table  reflects  the  rate  situation  as  regards  sugar 
beets  during  the  past  fourteen  years : 


PuBUC  Utilities  Commission  27 

(Rates  are  in  cents  per  ton  of  2,000  lbs.) 


DI^l'AMCE 

et.  25/07, 

To 
a>.  1916 

eb.  1915 

5% 
dvance 

arch  1918 

16% 
dvance 

en.  Order  28 

25% 
dvance 

X  Parte  74 
dvance 

O     b. 

&    < 

S    < 

W    < 

H     << 

25  miles  and  under. 

40 
50 

42 
53 

50 
60 

60 
80 

84 

45  miles  and  over    25.... 

112 

60  miles  and  over    45.... 

60 

63 

70 

90 

126 

80  miles  and  over    60.... 

70 

74 

90 

110 

154 

100  miles  and  over    80.... 

80 

84 

100 

130 

182 

120  miles  and  over  100.... 

90 

95 

110 

140 

196 

140  miles  and  over  120.... 

100 

105 

120 

150 

210 

160  miles  and  over  140.... 

110 

116 

130 

160 

224 

180  miles  and  over  160.... 

120 

126 

140 

180 

252 

200  miles  and  over  180.... 

130 

137 

160 

200 

280 

The  carriers  proposed  a  readjustment  of  their  sugar  beet 
rates  by  creating  a  new  mileage  scale  starting  at  70c  per  ton 
for  ten  miles  and  progressing  at  the  rate  of  5c  for  each  five  mile 
block  up  to  thirty  miles  and  at  the  rate  of  10c  per  ton  for  each 
ten  mile  block  up  to  100  miles,  and  then  beyond  100  miles  at  the 
rate  of  10c  per  ton  for  each  20  mile  block.  The  above  scale  to  cover 
only  single  line  movements  and  for  two  line  movements  the  car- 
riers propose  to  add  20c  per  ton  and  for  three  line  movements  30c 
per  ton  to  the  single  line  rates.  The  proposed  readjustment  would 
have  the  effect  of  lowering  all  the  mileage  scale  rates  now  in  effect 
on  sugar  beets,  save  only  the  rate  on  a  twenty-five  mile  haul  which 
would  be  increased  from  84c  to  85c  per  ton.  The  proposed  read- 
justment was  not  satisfactory  to  the  complainants  who  claimed 
that  the  proposed  rates  would  still  be  unjust,  unreasonable  and  ex- 
cessive. The  present  mileage  scale  as  to  distances  or  rather  blocks 
is  one  that  has  been  in  effect  in  Ohio  since  the  beginning  of  the 
sugar  beet  industry  fifteen  years  ago,  and  as  a  result  of  this  ar- 
rangement having  been  an  established  policy  of  the  railroads  dur- 
ing all  these  years,  the  beet  companies  have  spent  hundreds  of 
thousands  of  dollars  in  the  installation  and  equipment  of  weigh  sta- 
tions along  the  lines  of  the  railroads,  such  weigh  stations  being 
located  with  reference  to  this  particular  mileage  scale.  The  testi- 
mony shows  that  these  weigh  stations  have  been  installed  on  the 
theory  that  the  present  distance  blocks  would  continue  in  effect  and 
it  is  claimed  that  any  modification  of  the  same  would  seriously  de- 
tract from  the  value  of  the  weigh  stations  that  have  been  estab- 
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lished.  There  is  merit  in  the  complainants'  contention  and  I  am  of 
the  opinion  that  the  present  distance  blocks  should  not  be  disturbed. 

The  record  shows  that  the  item  of  freight  is  the  second  largest 
item  which  enters  into  the  production  of  beet  sugar,  cost  of  the 
beets  being  the  first  item,  and  the  complainants  feel  that  the  de- 
fendants should  give  some  consideration  to  the  milling-in-transit 
principle  because  the  sugar  beets  represent  the  raw  material  from 
which  sugar  and  other  by-products  are  manufactured  and  the  manu- 
factured products  are  transported  by  the  carriers  at  more  remuner- 
ative rates. 

The  record  shows  that  the  mileage  scale  rates  applying  on 
sugar  beets  in  the  States  of  Colorado,  Utah,  Minnesota,  Iowa,  Ne- 
braska and  Wisconsin  are  considerably  lower  than  those  applicable 
in  Ohio  on  the  same  commodity.  While  the  testimony  does  not 
show  that  the  circumstances  and  conditions  surrounding  the  move- 
ment in  these  states  are  the  same  as  those  in  Ohio,  the  comparisons 
are  at  least  significant.  Recently  the  D.  T.  and  I.  Railroad  volun- 
tarily reduced  the  rates  on  sugar  beets  for  intrastate  movement 
within  the  State  of  Ohio  by  20%.  The  following  table  shows  the 
present  rates  in  effect  on  sugar  beets  on  the  D.  1 .  and  I.  Railroad 
trom  various  stations  to  Ottawa,  Ohio: 

From                                         Miles  Rate 

Columbus  Grove  7  67c  per  net  ton 

Cario  13  67c  per  net  ton 

Gallup 13  67c  per  net  ton 

Napoleon   29  90c  per  net  ton 

Geyers 37  90c  per  net  ton 

Slater 40  90c  per  net  ton 

Wauseon  40  90c  per  net  ton 

Jackson  Center  41  90c  per  net  ton 

Maplewood 46  101c  per  net  ton 

Quincy J 52  101c  per  net  ton 

Also  The  Toledo,  Bowling  Green  and  Southern  Electric  Rail- 
way has  voluntarily  established  a  rate  of  50c  per  ton  on  sugar  beets 
from  all  beet  shipping  stations  on  their  line  to  the  junction  of  The 
Toledo  Terminal  Railway. 

Exhibit  "Lewis  No.  1,"  submitted  by  the  defendants  is  a  state- 
ment of  present  rates  on  sugar  beets  compared  with  rates  on  slag, 
sand,  gravel,  crushed  stone,  brick,  coal,  pig  iron  and  agricultural 
limestone,  for  twenty-five  mile  hauls  in  Ohio.  It  is  calculated  to 
show  that  at  the  present  rates,  the  revenue  per  car  mile  is  less  on 
sugar  beets  than  on  the  other  commodities  shown  therein.  But  the 
force  of  this  exhibit  is  greatly  impaired,  due  to  the  fact  that  at  the 
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time  same  was  submitted,  the  rates  in  Ohio  on  crushed  stone,  sand, 
gravel,  paving  brick,  agricult'Tal  limestone  and  coal  were  under 
attack  as  being  unjust,  unreasonable  and  excessive  and  the  intra- 
state rates  on  all  these  commodities  save  coal  and  agricultural  lime- 
stone have  since  been  found  by  this  Commission  to  be  unjust,  un- 
reasonable and  excessive  and  material  reductions  have  been  ordered 
to  become  effective  on  October  20,  1921.  The  matter  of  the  reason- 
ableness of  rates  on  coal  and  agricultural  limestone  is  now  pending 
before  this  Commission.  Furthermore,  the  exhibit  is  not  per- 
suasive because  only  the  lowest  rate  in  the  sugar  beet  ^cale  was 
taken  for  comparison  purposes  instead  of  using  the  scale  as  a  whole. 
The  respondents  have  resisted  the  attack  upon  their  rates  in 
this  proceeding,  basing  their  defense  largely  on  the  f apt  that  during 
the  first  six  months  of  this  year,  the  carriers  of  Ohio,  as  a  whole, 
have  failed  to  earn  a  net  return  that  was  contemplated  by  Section 
15a  of  the  Interstate  Commerce  Act  It  does  not  follow,  however, 
because  the  carriers  of  Ohio  as  a  whole  have  failed  during  the  first 
six  months  of  this  year  to  make  a  net  return  on  the  book  or  Esti- 
mated value  of  their  property,  at  the  rate  of  6%  annually,  that  the 
rates  published  by  the  respondent  companies  on  sugar  beets,  are 
just  and  reasonable.     Elffective  July  1st  this  year,  the  Labor  Board 

• 

reduced  railroad  wages  approximately  12%,  resulting  in  an  annual 
saving  to  the  carriers  of  $400,000,000,  and  revision  of  the  National 
Agreements  is  now  under  way,  and  it  is  estimated  that  this  will 
result  in  a  further  saving  to  the  carriers  of  from  $200,000,000  to 
$300,000,000,  annually.  The  price  of  coal,  ties,  iron,  steel,  oil  and 
other  materials  used  by  the  railroads  have  declined  very  materially 
in  the  past  six  months,  all  of  which  will  and  is  now  contributing 
toward  the  reduction  of  railroad  operating  expenses. 

The  record  shows  that  while  freight  rates  on  beet  sugar  have 
been  increased  since  1915  over  100%,  the  price  of  sugar  has  not  only 
returned  to  the  pre-war  level  but  has  fallen  below  it  and  the  sugar 
companies  are  now  operating  at  a  loss,  and  it  is  claimed  by  the 
complainants  that  unless  a  reduction  in  freight  rates  can  be  effected, 
certain  plants  will  be  compelled  to  go  out  of  business.  A  reduction 
in  freight  rates  cannot  stimulate  any  additional  tonnage  for  the 
railroads  this  year  because  that  tonnage  for  this  year  is  a  fixed 
quantity,  the  beets  already  having  been  grown,  but  the  complain- 
ants state  that  a  lower  level  of  freight  rates  would  increase  very 
materially  the  tonnage  for  the  railroads  next  year  and  subsequent 

This  Commission,  of  course,  cannot  reduce  the  rates  on  sugar 
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beets  simply  because  the  beet  sugar  industry  is  not  prosperous  to- 
day and  every  article  transported  must  yield  to  the  carriers  a  profit. 
However,  the  carriers  cannot  expect  to  absorb  so  much  of  the  mar- 
ket price  in  its  charges  that  the  producer  will  be  obliged  to  abandon 
his  business.  It  is  not  meant  by  this  that  a  carrier  should  trans- 
port freight  at  a  loss  to  itself. 

After  careful  consideration  of  all  the  facts  of  record,  the  Com- 
mission finds  on  the  one  hand  that  the  rates  assailed  are  unreason- 
able, but  on  the  other  hand  that  the  complainants  are  not  entiled  to 
the  radical  reductions  suggested  and  that  the  defendant  carriers 
should  be  ordered  to  adopt  a  mileage  scale  of  rates  on  sugar  beets 
in  carload  lots  for  intrastate  movement  within  the  State  of  Ohio, 
not  exceeding  those  prescribed  in  the  following  table,  subject,  how- 
ever, to  certain  provisos  hereinafter  set  forth: 

Mileage  Scale  of  Rates  for  Single  Line  Haul 

(Rates  named  are  in  cents  per  ton  of  2,000  lbs.) 
,  Distance  Rate  Per  Ton 

125  miles  and  under 70c 

45  miles  and  over    25 90c 

60  miles  and  over    45 100c 

80  miles  and  over    60 115c 

100  miles  and  over    80 130c 

120  miles  and  over  100 140c 

140  miles  and  over  120 150c 

160  miles  and  over  140 160c 

180  miles  and  over  160 170c 

200  miles  and  over  180 180c 

(a)  Minimum  weight  30,000  lbs.  per  car. 

(b)  Where  the  mileage  traveled  is  over  two  lines,  the 
sum  of  twelve  (12c)  shall  be  added  to  the  rate  prescribed  for 
one  line,  and  where  the  mileage  over  which  the  commodity  is 
hauled  is  over  three  lines,  the  sum  of  twenty  (20c)  shall  be 
added  to  the  rate  prescribed  for  one  line. 

(c)  Where  commodity  rates  are  now  published  and  in 
effect  applying  on  sugar  beets  via  lines  of  respondent  carriers 
either  on  local  or  joint  traffic  that  are  lower  than  the  rates  as 
herein  named,  such  rates  will  not  be  cancelled  or  effected  by 
this  order. 

Further,  the  respondents  will  be  ordered  to  publish  and  file 
with  this  Commission  on  one  day's  notice,  the  rates  found  herein  to 
be  just  and  reasonable,  such  rates  to  become  effective  not  later  than 
October  17,  1921. 

An  order  will  enter  accordingly. 
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Order. 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  exhibits,  and  the  argument  of  counsel. 

Upon  the  consideration  whereof,  and  being  fully  advised  in 
the  premises,  and  having  this  day  made  and  filed  in  writing  its  find- 
ings of  fact  herein,  the  Commission  further  finds : 

That  the  following  mileage  scale  rates,  and  all  commodity 
rates,  so-called,  equalling  or  exceeding  the  same,  now  maintained, 
imposed,  charged  and  collected  by  the  defendants,  or  any  of  them, 
for  the  transportation,  in  intrastate  trafiic  within  the  State  of 
Ohio,  of  sugar  beets,  viz. : 

Single  Line  Hauls. 

25  miles  or  less $0.84  per  ton 

26  to    45  miles 1.12  per  ton 

46  to    60  miles 1.26  per  ton 

61  to    80  miles 1.54  per  ton 

81  to  100  miles 1.82  per  ton 

101  to  120  miles 1.96  per  ton 

121  to  140  miles 2.10  per  ton 

141  to  160  miles ^ 2.24  per  ton 

161  to  180  miles 2.52  per  ton 

181  to  200  miles 2.80  per  ton 

Together  with  the  rates  and  charges  imposed,  charged  and 
collected  for  the  transportation  of  said  commodity,  in  such  in- 
trastate traffic,  over  two  or  more  lines,  are  excessive,  unjust 
and  unreasonable; 

That  a  just  and  reasonable  schedule  of  rates  for  the  trans- 
portation, in  intrastate  traffic  within  the  State  of  Ohio,  of 
sugar  beets  by  said  defendants,  and  each  of  them,  is  as  follows, 
to-wit : 

Single  Line  Hauls. 

25  miles  and  under $0.70  per  ton 

45  miles  and  over    25  miles 0.90  per  ton 

6o  miles  and  over    45  miles 1.00  per  ton 

80  miles  and  over    60  miles 1.15  per  ton 

100  miles  and  over    80  miles 1.30  per  ton 

120  miles  and  over  100  miles 1.40  per  ton 

140  miles  and  over  120  miles 1.50  per  ton 

160  miles  and  over  140  miles 1.60  per  ton 

180  miles  and  over  160  miles 1.70  per  ton 

200  miles  and  over  180  miles 1.80  per  ton 

Minimum  weight,  30,000  pounds  per  car. 

Where  the  mileage  traveled  is  over  two  lines,  the  sum  of 
twelve  (12c)  cents  shall  be  added  to  the  rate  prescribed  for  one 
line,  and  where  the  mileage  over  which  the  commodity  is 
hauled  is  over  three  lines,  the  sum  of  twenty  (20c)  cents  shall 
be  added  to  the  rate  prescribed  for  one  line,  and 
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That  where  commodity  rates  are  now  published  and  in  ef- 
fect applying  on  sugar  beets  via.  the  lines  of  the  defendant 
carriers,  either  on  local  or  joint  traffic,  that  are  lower  than  the 
rates  set  forth  in  the  next  preceding  finding,  the  same  shall  not 
be  cancelled  or  effected  by  this  order. 

It  is,  therefore, 

Ordered,  That  said  The  Cincinnati  Northern  Railroad  Com- 
pany, The  Baltimore  and  Ohio  Railroad  Company,  The  Cleveland, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Company,  the  Detroit, 
Toledo  and  Ironton  Railroad  Company,  The  Hocking  Valley  Railway 
Company,  The  Lake  Erie  and  Western  Railroad  Company,  The  New 
York  Central  Railroad  Company,  The  New  York,  Chicago  and  St. 
Louis  Railroad  Company,  The  Northern  Ohio  Railway  Company, 
The  Toledo  Terminal  Railroad  Company,  The  Toledo  and  Ohio  Cen- 
tral Railway  Company,  The  Wabash  Railway  Company,  The  Wheel- 
ing and  Lake  Erie  Railway  Company,  The  Pennsylvania  Railroad 
Company,  The  Erie  Railroad  Company,  The  Toledo,  St.  Louis  and 
Western  Railroad  Company  and  Walter  L.  Ross,  receiver  of  said  last 
named  company,  and  each  of  them,  be,  and  hereby  they  are  notified, 
directed  and  required  from  and  after  the  seventeenth  day  of  Octo- 
ber, 1921,  to  cease  and  and  desist  from  charging,  demanding  and 
collecting  or  attempting  to  charge,  demand  and  collect,  for  the 
transportation  of  sugar  beets  in  intrastate  traffic  within  the  State 
of  Ohio,  the  rates  and  charges  not  in  excess  of  the  rates  and  charges 
hereinbefore  found  and  determined  by  the  Commission  to  be  just 
and  reasonable.     It  is  further 

Ordered,  That  said  defendants,  and  each  of  them,  be,  and 
hereby  they  are  notified,  directed  and  required  to  establish,  effec- 
tive October  seventeenth,  1921,  and  thereafter  maintain,  impose, 
charge  and  collect  for  the  transportation  of  sugar  beets  in  intra- 
state traffic  within  the  State  of  Ohio,  rates  and  charges  not  in 
excess  of  the  rates  and  charges  hereinbefore  found  and  determined 
by  the  Commission  to  be  just  and  reasonable.    It  is  further 

Ordered,  That  this  order  shall  not  cancel  or  affect  any  com- 
modity rates  now  published  and  in  effect  applying  on  sugar  beets 
via  the  lines  of  the  defendant  carriers,  either  on  local  or  joint  traffic, 
that  are  lower  than  the  rates  and  charges  hereinbefore  ordered 
substituted  for  the  rates  and  charges  found  to  be  unjust,  excessive 
and  unreasonable.     It  is  further 

Ordered,  That  schedules  be  published  and  filed  in  conformity 
herewith,  effective  upon  not  less  than  one  day's  notice. 
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No.  2386— In  the  Matter  of  the  Application  of  The  Columbus,  Dela- 
ware and  Marion  Electric  Company  for  Authority  to  Extend 
$169,000.00  of  5%  Bonds  of  The  Columbus,  Delaware  and  Marion 
Electric  Railroad  Company  Due  May  1,  1921,  and  to  Issue  Five 
Year  7%  Gold  Notes  in  CMinection  Therewith. — ^Prayer  Granted. 


(Dated  September  28,  1921) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard,  and  was  heard  upon  the  application  of  The 
Columbus,  Delaware  and  Marion  Electric  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  for  the  consent  and  authority  of  this  Commission 
to  extend,  for  a  period  of  five  years  from  May  first,  1921,  the 
maturity  date  of  $169,000,  principal  sum,  of  twenty-year  bonds, 
heretofore  issued  by  The  Columbus,  Delaware  and  Marion  Electric 
Railroad  Company,  which  matured  upon  the  said  first  day  of  May, 
1921,  and  subject  to  the  lien  of  which  applicant  acquired  title  to  its 
property,  and,  in  connection  therewith,  to  issue  five  year,  seven  per 
cent,  gold  notes,  to  be  secured  by  a  deposit  of  said  bonds,  of  a  like 
principal  sum: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds : 

That  there  are  now  outstanding  $169,000.00,  principal 
sum,  of  twenty-year  gold  bonds  heretofore  issued  by  The  Co- 
lumbus, Delaware  &  Marion  Electric  Railroad  Company,  sub- 
ject to  the  lien  of  which  applicant  acquired  its  property,  which 
bonds  matured  upon  the  first  day  of  May,- 1921,  and  should, 
at  this  time,  be  discharged  or  lawfully  refunded,  and 

That,  under  the  conditions  now  obtaining  in  the  financial 
markets,  the  applicant  has  found  it  advisable  to  enter  into  an 
agreement  with  the  holders  of  said  bonds  providing  for  an  ex- 
tension of  the  maturity  date  thereof  for  five  years  from  May 
1st,  1921,  and,  in  connection  therewith,  the  issue  of  a  like  prin- 
cipal amount  of  five-year,  seven  per  cent  gold  notes,  secured 
by  a  deposit  of  said  bonds,  and 

That  the  extension  of  said  underlying  bonds  and  the  issue 
and  disposition  of  said  five-year,  seven  per  cent  notes  is  rea- 
sonably required  and  necessary  for  the  reorganization  and  re- 
adjustment of  applicant's  said  indebtedness  as  aforesaid. 

and  is  satisfied  that  consent  and  authority  therefor  should  be 
granted.    It  is,  therefore. 

Ordered,  That  said  The  Columbus,  Delaware  and  Marion  Elec- 
tric Company  be,  and  hereby  it  is  authorized  to  extend,  for  a  period 
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of  five  years  from  May  first,  1921,  the  maturity  date  of  the  present 
outstanding  one  hundred  and  sixty-nine  thousand  dollars  ($169- 
000.00)  principal  sum  of  twenty-year  bonds  heretofore  issued  by 
The  Columbus,  Delaware  and  Marion  Electric  Railroad  Company, 
subject  to  which  the  applicant  acquired  its  property,  and,  in  con- 
nection therewith,  and  when  and  as  the  holders  of  said  bonds  shall 
deposit  the  same  for  such  extension,  to  issue  its  five-year,  seven 
per  cent,  gold  notes  of  the  principal  sum  of  one  hundred  and  sixty- 
nine  thousand  dollars  ($169,000.00),  which  said  notes  shall  be 
secured  by  a  deposit,  as  collateral  security,  of  said  extended  bonds, 
and  to  pay  the  reasonable  costs  and  expenses  connected  therewith, 
which  costs  and  expenses  shall  not  exceed  five  percentum  of  the 
principal  sum  of  such  notes  so  issued.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  exercise  of  the  authority  herein  granted. 

And  it  appearing  that  the  applicant  now  has  bonds  issued  and 
outstanding  in  excess  of  its  issued  and  outstanding  capital  stock, 
it  is  further. 

Ordered,  That  the  retention  of  said  bonds,  heretofore  issued 
by  The  Columbus,  Delaware  and  Marion  Electric  Railroad  Company 
for  said  extended  period  of  five  years,  and  the  issue  and  disposition 
of  said  five-year  notes  in  excess  of  applicant's  issued  and  outstand- 
ing capital  stock  be,  and  hereby  they  are  specifically  consented  to, 
authorized  and  approved. 


Al'lOKNEV  uENERAL 


1.  Under  Amended  Senate  Bill  No.  3,  Known  as  the  '^Atwood  Auto- 
mobile Anti-theft  Law/'  it  is  not  Necessary  That  Any  Paper 
Denominated  a  Bill  of  Sale  be  Filed  in  the  Office  of  the  Clerk  of 
Courts  of  a  County  Unless  and  Until  a  Transfer  of  Title  to  a 
Motor  \  ehicle  or  Used  Motor  Vehicle  has  Taken  Place. — 2.  Under 
This  Measure  the  Bill  of  Sale,  in  Cases  Where  Title  Has  Passed, 
Must  Include  All  the  Terms  of  the  Instrument  of  Conveyance  by 
Which  Title  is  Passed,  as  Well  as  the  Special  Matter  Required  to 
be  Incorporated  in  Such  Bill  of  Sale  by  th^  Said  Act;  but  if  no 
Such  Written  Instrument  of  Conveyance  Has  Been  Given  the 
Bill  of  Sale  May  be  Limited  to  the  Items  Required  by  the  Act, 
and  if  Title  Does  not  Pass  the  Bill  of  Sale,  While  Required  to  be 
Given  if  Possession  Changes,  Need  not  Show  the  Contract  Under 
Which  Possession  Changes  and  Need  not  be  Filed  for  Record 
Until  Title  Does  Pass.— 3.  The  Time  Within  Which  a  Bill  of  Sale 
or  Paper  Conveyance  Must  be  Filed  in  the  Office  of  Clerk  of 
Courts  Depends  Upon  the  Time  When  Title  Passes. — 1.  There  is 
no  Requirement  That  an  Assignment  of  the  Original  Bill  of  Sale 
of  a  Used  Motor  Vehicle,  Which  is  Required  to  be  Made  When 
the  Title  to  Such  Used  Motor  Vehicle  Passes,  Shall  be  Executed 
in  Duplicate  and  Filed  in  the  Office  of  Any  Clerk  of  Courts. 


No.  2448— (Opinion  Dated  October  3,  1921) 

Hon.  John  R.  King,  Prosecuting  Attorney,  Columbus,  Ohio. 

Dear  Sir:     You  request  the  advice  of  this  department  upon 

the  following  questions: 

"1.  Is  it  necessary,  under  Amended  S.  B.  No.  3,  for  the 
person  to  whom  the  vehicle  is  delivered  to  file  in  the  office  of 
the  clerk  the  contract  between  himself  and  the  transferrer, 
the  transferrer  having  included  in  the  contract  the  specific  in- 
formation required  by  the  act,  or  would  it  be  a  compliance  with 
the  law  if  a  separate  paper,  containing  a  recital  that  possession 
of  the  vehicle  had  passed  from  the  transferrer  to  the  trans- 
feree, without  disclosing  the  nature  of  the  possession  and  con- 
taining the  information  required  by  the  act,  should  be  ex- 
ecuted in  duplicate  and  delivered  to  the  transferee  and  by  him 
filed  with  the  clerk? 

This  inquiry  is  suggested  by  the  fact  that  the  method  of 
doing  business  among  dealers  in  automobiles  varies.  Some  of 
them  use  an  ordinary  bill  of  sale  taking  notes  and  mortgages 
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to  secure  deferred  payments;  others  use  conditional  sales  con- 
tracts and  still  others  use  a  form  of  lease  with  privilege  of  pur- 
chase. 

Of  course,  in  the  two  last  mentioned  cases  the  title  to  the 
machine  does  not  pass  at  the  time  of  delivery  of  possession, 
but  is  deferred  until  certain  payments  are  made  and  other  con- 
ditions complied  with.  Inasmuch  as  these  various  contracts 
are  matters  of  private  concern  between  the  seller  and  the  pur- 
chaser, it  seems  unfair  that  merely  for  the  purpose  of  obtain- 
ing a  record  of  certain  specified  information  they  should  be  re- 
quired to  make  public  the  details  of  every  transaction  in  which 
they  transfer  an  automobile.  The  question  therefore  arises 
whether  this  can  be  obviated  by  the  execution  and  filing  of  a 
separate  paper  as  above  suggested. 

2.  In  view  of  the  language  of  the  last  paragraph  of  Sec- 
tion 1  of  the  Act,  the  language  of  Section  2  of  the  Act  and  the 
somewhat  conflicting  language  of  Section  3  of  the  Act,  is  it 
required  that  the  'bill  of  sale'  or  paper  of  conveyance,  in  cases 
where  title  to  the  machine  does  not  pass  with  delivery,  shall  be 
filed  within  three  days  from  the  time  of  the- delivery  of  pos- 
session of  the  machine,  or  does  the  law  mean  that  such  filing 
shall  not  take  place  until  after  title  to  the  machine  has  passed  ? 

3.  Suppose  a  person  buys  an  automobile  in  one  county  in 
the  state,  secures  the  required  bill  of  sale  and  tiles  one  copy 
thereof  in  the  office  of  the  clerk  of  courts  of  the  county  in 
which  the  sale  takes  place,  and  then  removes  to  another  county, 
possibly  at  the  extreme  opposite  side  of  the  state,  and  there 
sells  or  transfers  the  automobile  by  assignment  of  the  original 
bill  of  sale  which  he  has  in  his  possession.  Must  such  assign- 
ment be  made  in  duplicate,  and  where,  if  at  all,  should  it  be 
filed? 

In  addition  to  the  last  paragraph  of  Section  1  of  the  act  to 
which  you  refer,  the  following  provisions  have  some  bearing  upon 
the  first  question  which  you  submit: 

"Section  3.  It  shall  be  unlawful  for  a  *  *  *  person,  the 
manufacturer  of  motor  vehicles  or  the  importer  of  motor  ve- 
hicles, to  sell,  convey,  lease,  give  away,  transfer  or  exchange, 
a  motor  vehicle,  directly  or  through  an  agent  or  agency  ♦  ♦  ♦ 
or  other  person,  unless  such  manufacturer  ♦  ♦  *  person  *  *  *  or 
the  agent  or  either,  shall,  at  or  before  such  sale,  conveyance, 
transfer,  lease,  gift,  exchange  or  passage  of  title,  execute,  in 
the  presence  of  two  witnesses,  a  bill  of  sale  in  duplicate,  and 
deliver  both  copies  to  the  purchaser,  buyer,  transferee,  or  per- 
son receiving  such  motor  vehicle.  Such  bill  of  sale  shall  contain 
(certain  specified  information  designed  to  identify  the  motor 
vehicle  which  is  the  subject  of  the  transaction).  *  ♦  *'' 

"Section  7.  Each  bill  of  sale  shall  be  duly  verified  by  the 
seller  or  other  person  *  *  *  before  a  notary  public  *  *  *  before 
the  delivery  of  either  to  the  *  *  *  person  buying,  receiving  or 
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obtaining  title  to  such  motor  vehicle  or  'used  motor  vehicle' 

"Section  4.  Each  buyer,  purchaser,  transferee  or  person 
receiving  or  obtaining  a  'motor  vehicle'  shall  obtain  from  the 
manufacturer,  or  such  manufacturer's  agent,  or  the  importer 
of  such  'motor  vehicle,'  at  or  before  such  sale,  conveyance  of 
delivery,  the  bill  of  sale  and  duplicate  as  provided  for  in  Sec- 
tion 3  of  this  Act,  and  verified  as  provided  in  Section  7  of  this 
act." 

"Section  5.  Each  *  ♦  *  person,  in  all  sales,  conveyances, 
transfers,  gifts,  exchanges  of,  or  transactions  in  which  title  to 
a  'used  motor  vehicle'  passes,  shall  execute  in  the  presence  of 
two  witnesses  a  bill  of  sale,  in  duplicate,  and  deliver  the  same 
to  the  *  *  *  person  purchasing,  receiving  or  obtaining  such 
'used  motor  vehicle,'  at  or  before  such  sale,  conveyance,  trans- 
fer, gift,  exchange  or  passage  of  title;  such  bill  of  sale  shall 
contain  the  name  or  names  and  residence  or  residences  of  each 
and  every  bona  fide  owner  or  owners  of  such  used  motor  ve- 
hicle, beginning  with  the  original  or  first  purchaser  of  such 
used  motor  vehicle  from  the  manufacturer  or  importer,  or  the 
direct  agent  or  agents  of  either,  and  a  record  of  each  subse- 
quent transaction,  involving  such  used  motor  vehicle,  down  to 
the  last  owner,  owners,  or  transferee  from  whom  the  *  *  *  per- 
son selling,  conveying,  giving  away  or  transferring  derived 
title  thereto ;  the  residence  or  residences,  so  stated,  shall  be  by 
city,  village,  township,  county  and  state,  together  with  the 
street  and  number  or  postoffice  address,  if  any,  of  such  former 
owner  or  owners,  or,  if  there  be  no  such  addresses,  then  by 
such  description,  designation,  or  information  as  may  reason- 
ably fix  the  place  or  places,  residence  or  residences,  of  such 
former  owner  or  owners,  or  the  place  where  he  may  be  found, 
with  his  occupation  and  place  of  business  or  employment,  if 
employed  by  any  other  person  or  persons,  and  the  name  of 
such  employer,  and  shall  contain  also  the  date  and  place  and 
where  the  ownership  of  the  said  motor  vehicle  by  the  *  *  *  per- 
son selling,  conveying,  giving  away  or  transferring  the  same 
began,  and  whether  he,  acquired  title  thereto  by  purchase  from 
such  last  owner  or  owners,  or  in  what  manner  such  title  was 
acquired,  and  a  statement  of  any  and  all  changes  and  altera- 
tions in  the  finish,  design  or  appearance  of  the  said  used  motor 
vehicle  which  had  been  made  within  the  knowledge  of  the  per- 
son making  the  statement." 

"Section  6.  Each  buyer,  purchaser,  transferee  or  person 
receiving  or  obtaining  a  'used  motor  vehicle'  shall  obtain  from 
the  owner,  vendor,  or  person  conveying  or  transferring  such 
'used  motor  vehicle,'  at  or  before  such  sale,  transfer,  convey- 
ance or  delivery,  the  bill  of  sale  in  duplicate,  as  provided  for 
in  Section  5  of  this  Act  and  verified  as  provided  for  in  Section  7 
of  this  Act" 

"Section  8.    Each  corporation,  partnership,  association  or 
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person  to  whom  title  has  in  any  manner  been  passed  to  a  motor 
vehicle  or  a  'used  motor  vehicle'  shall  file  one  of  the  copies  of 
the  duplicate  bill  of  sale  with  the  clerk  of  courts  of  the  county 
in  which  the  sale,  transfer,  conveyance,  gift  or  passage  of  title 
is  consummated  within  the  three  days  immediately  thereafter. 
It  shall  be  the  duty  of  the  clerk  of  courts  to  refuse  to  accept  for 
filing  the  duplicate  bill  of  sale  if  such  instrument  is  not  exe- 
cuted and  witnessed  according  to  the  provisions  of  this  Act. 

The  clerk  of  courts  shall,  at  the  time  of  the  filing  of  such 
duplicate  bill  of  sale,  or  assignment  thereof,  aflfix  his  official 
seal  and  the  date  of  the  filing  upon  each  instrument,  and  make 
an  alphabetical  index  of  the  grantors  and  grantees  thereof. 
Any  instrument  purporting  to  be  a  bill  of  sale,  which  does  not 
bear  the  official  seal  of  the  clerk  of  courts  of  the  county  where 
the  sale,  gift,  transfer,  conveyance  or  passage  of  title  took 
place  shall  be  null  and  void.  The  clerk  of  courts  of  each  county 
shall  charge  a  fee  of  twenty-five  cents  for  filing  each  duplicate 
of  sale  and  the  same  shall  be  charged  for  the  filing  and  index- 
ing of  each  assignment  of  any  such  bill  of  sale." 

In  your  first  question  you  inquire  as  to  what  must  be  filed  in 
the  office  of  the  clerk  and  by  whom.  Section  8,  as  above  quoted, 
is  the  only  section  which  requires  anybody  to  file  any  bill  of  sale  in 
the  office  of  the  clerk  of  courts.  The  only  persons,  corporations, 
etc.,  to  which  it  applies  are  those  "to  whom  title  has  in  any  manner 
been  passed."  This  section  is  on  its  face  narrower  in  import  than 
some  of  the  other  provisions  of  the  law;  for  example.  Section  3 
makes  it  unlawful  for  any  manufacturer  or  importer  directly  or 
indirectly  to  lease  a  motor  vehicle  without  executing  and  delivering 
a  bill  of  sale  in  duplicate. 

The  first  question  encountered  is  as  to  whether  the  lessee  of  a 
motor  vehicle  is  required  to  file  a  copy  of  the  bill  of  sale,  which 
apparently  Section  3  assumes  that  he  is  to  receive  (although  be- 
cause of  the  provisions  of  other  sections  this  conclusion  is  not 
clear),  with  the  clerk  of  courts.  This  question  must  be  answered 
by  determining  whether  or  not  the  phrase  "to  whom  title  has  in 
any  manner  been  passed"  includes  such  a  lessee.  In  the  opinion 
of  this  department  such  a  particular  construction  of  this  phrase  is 
impossible.  While  many  terms  are  loosely  used  in  the  act  as  a 
whole,  there  are  numerous  instances  in  which  the  phrase  ''passing 
title"  or  "passage  of  title"  or  some  such  equivalent  phrase  is  used 
when  it  is  manifest  that  such  use  of  the  phrase  is  in  a  sense  too 
narrow  to  include  a  transaction  whereby  possession  is  transferred 
without  change  of  title.  This  is  clearly  the  case  in  Section  3,  above 
quoted,  and  may  be  the  case  in  the  paragraph  in  Section  1  to  which 
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you  refer.  See  also  Section  5.  The  rule  is  that  unless  there  is 
some  clear  intimation  to  the  contrary  a  word  or  phrase  which  has 
by  repeated  use  in  an  act  required  a  definite  meaning  therein  is  to 
be  given  that  meaning  in  all  its  subsequent  uses  in  the  same  act. 
In  this  case  this  principle  would  have  to  be  applied  if  there  were 
any  doubt  about  the  meaning  of  the  phrase  "to  whom  title  has  in 
any  manner  been  passed"  in  Section  8,  but  it  is  almost  inconceiv- 
able to  suppose  that  the  legislature  could  have  intended  to  use  this 
phrase  in  a  sense  so  inaccurate  as  to  contemplate  a  lease. 

As  an  introduction,  then,  to  the  complete  answer  to  your  first 
question,  you  are  advised  that  while  a  bill  of  sale  seems  to  be  re- 
quired in  all  cases  where  possession  changes  (see  Sections  3  and 
4,  supra)  such  bill  of  sale  need  not  be  filed  in  the  office  of  the  clerk 
of  courts  unless  title  passes.  It  might  also  be  observed,  though 
this  point  is  withheld  and  no  opinion  expressed  thereon,  that  appar- 
ently the  only  transaction  relating  to  "used  motor  vehicles"  which 
the  law  touches  are  those  in  which  title  passes ;  inasmuch  as  Section 
5  uses  the  words  "sales,  conveyance,  transfers,  gifts,  exchanges 
of,  or  transactions  in  which  title  to  a  'used  motor  vehicle'  passes" 
and  omits  the  word  "leases"  which  is  found  in  the  corresponding 
provision  of  Section  3  relating  to  motor  vehicles. 

It  being  understood  then  that  only  when  title  passes  is  it  neces- 
sary to  file  a  bill  of  sale  in  the  office  of  the  clerk  of  courts,  your 
first  question  may  be  rephrased  as  follows:  Must  a  bill  of  sale  to 
be  so  obtained  and  filed  contain  all  stipulations  of  any  written  in- 
strument employed  by  the  parties  for  the  purpose  of  passing  title, 
or  rather  evidencing  the  passing  of  the  title? 

You  refer  to  the  last  paragraph  of  Section  1,  which  seems  to 
answer  this  question  clearly.  The  bill  of  sale  is  there  defined  to 
mean  "the  bill  of  sale  or  paper  of  conveyance  issued  by  the  *  ♦  * 
person  selling,  giving  away,  transferring,  conveying  or  passing 
title  to  a  motor  vehicle  or  'used  motor  vehicle.'  It  is  the  opinion  of 
this  department  that  every  word  in  this  context  must  be  given  full 
weight,  and  that  accordingly,  if  the  parties  in  any  of  the  transac- 
tions described  have  employed  a  paper  writing  as  a  means  of  afford- 
ing evidence  of  the  passage  of  title,  this  paper  writing  and  all  of 
its  contents  must  form  a  part  of  the  bill  of  sale,  the  remainder  of 
which  must  consist  of  the  specific  facts  required  to  be  incorpor- 
ated therein  by  Sections  3  and  4  respectively.  There  is  no  require- 
ment in  the  law,  however,  that  a  written  instrument  embodying 
the  agreement  pertaining  to  the  transfer  of  possession  of  a  motor 
vehicle  in  which  title  does  not  pass  shall  as  a  whole  be  incorporated 
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in  the  bill  of  sale ;  but  it  is  the  opinion  of  this  department  that  when 
the  transaction  between  the  parties  consists  of  a  lease,  or  other 
arrangement  whereby  the  rightful  possession  is  delivered  but  title 
does  not  pass,  the  bill  of  sale  required  by  Section  3  need  consist 
only  of  a  statement  of  facts  specifically  required  in  that  section. 

The  reasons  for  this  conclusion  will  be  briefly  stated : 

In  the  opinion  of  this  department  the  definition  found  in  the 
last  paragraph  of  Section  1  is  not  and  cannot  be  regarded  as  a 
complete  one  or  as  the  equivalent  of  a  requirement  that  in  all 
transactions  to  which  the  act  applies  and  to  which  it  refers  by  the 
use  of  the  term  "bill  of  sale"  a  paper  of  conveyance  shall  be  issued. 
The  definition  simply  says  that  the  term  shall  mean  the  paper  of 
conveyance  that  is  issued.  It  does  not  require  that  a  paper  of  con- 
veyance shall  be  issued,  but  simply  that  if  any  paper  of  conveyance 
is  issued  that  paper  of  conveyance  shall  constitute  a  bill  of  sale  for 
the  purpose  of  the  act.  Conceivably,  two  men  might  exchange 
automobiles  without  issuing  any  papers  of  conveyance  at  all;  and 
there  is  found  in  the  act  no  requirement  that  a  paper  of  conveyance 
as  such  shall  be  issued  in  such  cases,  but  Sections  3  and  5  respect- 
ively provide  that  a  paper  shall  be  issued,  which  is  not  a  paper  of 
conveyance  at  all,  but  a  paper  of  identification  in  the  one  case,  and 
a  paper  showing  abstract  of  title  in  the  other  case.  The  provisions 
of  the  act  can  all  be  harmonized,  therefore,  by  collecting  and  para- 
phrasing them  as  follows : 

To  the  instrument  of  conveyance,  if  any,  there  must  be  added 
the  marks  of  identification  or  the  information  respecting  title,  as 
the  case  may  be ;  but  if  there  is  no  conveyance  of  title  at  all,  or  if 
title  is  passed  without  an  instrument  of  conveyance,  the  law  is 
complied  with  by  giving  a  "billof  sale,"  which  is  really  not  a  bill  of 
sale  at  all,  but  a  memorandum  which  serves  the  purposes  above 
described. 

Of  course,  the  distinction  drawn  is  really  an  immaterial  one 
where  a  conveyance  or  transfer  of  title  has  actually  taken  place, 
as  in  that  event  it  will  be  necessary  for  the  bill  of  sale  to  recite  that 
the  motor  vehicle  is  being  sold,  which  would  of  itself  probably  be 
a  sufficient  bill  of  sale  in  the  ordinary  sense;  but  where  the  trans- 
action is  a  lease,  it  is  believed  that  there  is  no  requirement  in  the 
act  that  all  the  terms  of  the  lease  be  incorporated  in  the  bill  of  sale. 

So  far  as  conditional  sales  are  concerned,  it  will  be  assumed 

that  your  inquiry  relates  to  such  conditional  sales  as  are  subject 

to  the  provisions  of  Section  8568  G.  C,  which  provides  as  follows: 

^'When  personal  property  is  sold  to  a  person  to  be  paid  for 
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in  whole  or  part  in  installments,  or  is  leased,  rented,  hired  or 
delivered  to  another  on  condition  that  it  will  belong  to  the  per- 
son purchasing,  leasing,  renting,  hiring,  or  receiving  it,  when 
the  amount  paid  in  a  certain  sum,  or  the  value  of  the  property, 
the  title  to  it  to  remain  in  the  vendor,  lessor,  renter,  hirer  or 
deliverer  thereof,  until  such  sum  or  the  value  of  the  property 
or  any  part  thereof  has  been  paid,  such  condition,  in  regard 
to  the  title  so  remaining  until  payment,  shall  be  void  as  to  all 
subsequent  purchasers  and  mortgages  (mortgagees)  in  good 
faith,  and  creditors  unless  the  conditions  are  evidenced  by  writ- 
ing, signed  by  the  purchaser,  lessee,  renter,  hirer  or  receiver 
thereof,  and  also  a  statement  thereon,  under  oath,  made  by  the 
person  so  selling,  leasing  or  delivering  the  property,  his  agent 
or  attorney,  of  the  amount  of  the  claim,  or  a  true  copy  thereof, 
with  an  affidavit  that  it  is  a  copy,  be  deposited  with  the  county 
recorder  of  the  county  where  the  person  signing  the  instru- 
ment resides  at  the  time  of  its  execution,  if  a  resident  of  the 
state,  and  if  not  such  resident,  then  with  the  county  recorder 
of  the  county  in  which  the  property  is  situated  at  the  time  of 
the  execution  of  the  instrument." 

It  will  be  noted  that  this  section  also  applies  to  leases,  with 
privilege  of  purchase  under  certain  conditions. 

The  same  two  questions  as  above  considered  have  to  be  an- 
swered here  in  connection  with  the  other  features  of  your  first 
question,  namely,  is  the  paper  writing  required  by  Section  8568  G. 
C,  to  be  executed  and  recorded  in  order  to  render  the  reservation  of 
title  valid  as  against  subsequent  purchasers  as  "instrument  of  con- 
veyance" in  the  meaning  of  the  last  paragraph  of  Section  1  of  the 
act  now  under  consideration,  and  is  such  a  transaction  so  evidenced 
one  in  which  "title  has  in  any  manner  *  *  *  passed"  within  the 
meaning  of  Section  8  thereof.  These  will  be  separately  considered 
in  their  inverse  order.  It  is  the  opinion  of  this  department  that  any 
transaction  of  the  kind  under  consideration  is  not  one  in  which 
''title  has  in  any  manner  been  passed."  In  this  respect  leases  and 
conditional  sales  are  on  the  same  footing. 

But  it  is  not  so  clear  that  a  conditional  sale  or  lease  of  the  type 
covered  by  Section  8568  G.  C.  is  not  a  transfer  or  conveyance  with- 
in the  meaning  of  the  last  paragraph  of  Section  1  of  the  act,  nor 
that  the  paper  writing  required  to  be  executed  and  recorded  by 
Section  8568  G.  C.  in  order  to  accomplish  the  purposes  therein 
mentioned  is  not  a  "paper  of  conveyance"  within  the  meaning  of 
said  Section  1.  This  latter  question  may  be  reserved,  however, 
because  your  inquiry  relates  only  to  papers  which  must  be  filed  with 
the  clerk  of  courts. 

The  foregoing  statements  cover  the  first  question  which  you 
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submit,  and  may  be  summarized  as  follows:  That  only  in  case  title 
has  actually  passed  need  any  paper  be  filed  in  the  office  of  the  clerk 
of  courts ;  and  that  when  title  has  been  passed  and  the  passage  of 
title  has  been  evidenced  by  a  written  instrument  of  any  kind,  the 
law  requires  that  to  that  instrument  itself  be  added  by  the  items  of 
information  required  by  Sections  3  and  5  of  the  act. 

Your  second  question  goes  to  the  time  of  the  filing.  Is  this 
time  to  be  reckoned  from  the  time  of  the  delivery  of  the  machine  or 
the  date  of  the  passage  of  title?  It  is  believed  that  Section  8  is 
explicit  on  this  point,  especially  after  the  meaning  of  the  whole 
phrase  has  previously  been  worked  out  in  this  opinion.  The  whole 
section  relates  only  to  cases  in  which  title  has  passed.  The  phrase 
"within  three  days  immediately  thereafter"  takes  it  connotation 
therefore,  from  the  basic  aspect  of  the  section.  It  is  the  conclu- 
sion of  this  department  that  the  time  within  which  paper  must  be 
filed  dates  from  the  consummation  of  the  passage  of  title. 

The  next  question  involves  whether  under  certain  circum- 
stances the  assignment  of  a  bill  of  sale  must  be  filed,  and  whether 
or  not  it  must  be  made  in  duplicate.  You  poipt  out  that  the  last 
paragraph  of  Section  8  seems  to  infer  that  assignments  are  to  be 
filed  inasmuch  as  it  prescribes  the  duties  of  the  clerk  of  the  courts 
when  an  assignment  of  the  bill  of  sale  is  offered  for  filing;  and, 
indeed,  it  is  the  opinion  of  this  department  that  if  an  assignment 
of  a  bill  of  sale  is  offered  for  filing  it  must  be  filed  and  indexed  as 
therein  provided. 

But  there  is  no  requirement  that  an  assignment  be  filed.  Sec- 
tion 9,  which  relates  exclusively  to  transfer  of  tittle  of  "used  motor 
vehicles,"  provides  as  follows: 

"In  all  smiles,  conveyances,  transfers,  gifts,  exchanges  or 
transactions  in  which  the  title  to  a  'user  motor  vehicle'  passes, 
the  original  'bill  of  sale'  executed  by  the  manufacturer  or  im- 
porter, or  the  agent  or  agents  of  either,  shall  be  assigned  by 
the  seller,  conveyer,  transferrer  or  person  giving  away  or  pass- 
ing title  to  such  'used  motor  vehicle,'  to  the  purchaser,  trans- 
feree, recipient  or  person  obtaining  title  thereto ;  such  assign- 
ment must  be  in  writing,  and  witnessed  by  two  persons  and 
acknowledged  by  the  seller,  conveyor,  transferer,  person  giv- 
injr  or  passmo:  titl^  to  such  'uspd  motor  vehicle,'  before  a  not^irj'- 
public  or  other  person  authorized  by  law  to  take  acknowledg- 
ments of  conveyances.  All  such  assignments  shall  at  all  times 
be  kept  and  attached  to  the  original  bill  of  sale,  provided,  that 
in  the  event  the  said  'used  motor  vehicle'  was  purchased  from 
the  manufacturer,  importer  or  the  agent  or  agents  of  either, 
prior  to  this  act  becoming  effective,  then  a  bill  of  sale,  in  dupli- 
cate, as  required  by  Sections  5  and  8  of  this  Act,  shall  be  ex- 


Attorney  General  48 

ecuted  and  delivered  by  the  seller,  conveyor,  transferer,  person 
giving  or  passing  title  to  such  used  motor  vehicle." 

It  will  be  observed  that  this  section  requires  one  assignment 
in  writing,  witnessed  and  acknowledged,  which  must  be  at- 
tached to  the  original  bill  of  sale.  So  far  from  requiring  that  the 
assignment  be  filed  anywhere,  this  section  almost  explicitly  re- 
quires that  it  not  be  filed  at  all  by  prescribing  that  it  shall  be  at- 
tached to  the  original  bill  of  sale.  The  original  bill  of  sale  is  in 
no  case  to  be  filed,  as  Section  8  requires  "one  of  the  copies  of  the 
duplicate  bill  of  sale"  to  be  filed.  To  be  sure,  there  is  no  clear 
indication  in  the  act  as  to  which  of  the  duplicate  bills  of  sale  re- 
quired is  the  "original."  Two  are  required  by  both  Section  3  and 
Section  5,  and  both  must  be  delivered  by  the  transferrer  to  trans- 
feree prior  to  the  delivery  of  possession  of  the  motor  vehicle.  Then 
it  is  provided  by  Section  8  that  one  of  the  copies  shall  be  filed. 
However  this  cannot  be  the  "original"  to  which  Section  9  refers. 
In  the  first  place  the  very  use  of  the  word  "copies"  in  Section  8  is 
and  indiction  that  the  copy  retained  by  the  owner  is  to  be  regarded 
as  the  "original."  In  the  second  place  the  assignment  is  not 
exactly  a  separate  instrument,  for  Section  9  begins  by  requiring 
that  in  all  subsequent  transactions  in  which  the  title  to  used  motor 
vehicles  passes  the  "original  bill  of  sale  *  *  *  shall  be  assigned  to 
the  purchasers."  An  assignment  imports  a  manual  delivery  of  a 
paper.  The  thing  in  the  possession  of  a  public  officer  cannot  be 
assigned  by  a  private  person.  Obviously  the  ninth  section  of  the 
act  contemplates  that  the  seller  of  the  used  motor  vehicle  shall 
''assign"  the  instrument  which  is  in  his  possession.  This  he  may 
do  by  attaching  an  assignment  to  the  instrument,  which  really  be- 
comes a  part  of  that  instrument.  The  law  omits  any  requirement 
that  duplicate  copy  of  such  assignment  be  even  executed,  and 
naturally  fails  to  provide  for  any  filing  of  such  duplicate  assign- 
ment save  by  the  inference  arising  from  the  second  paragraph 
Section  8,  which  in  the  opinion  of  this  department  is  not  sufficient 
to  constitute  a  requirement  which  may  be  made  the  basis  of  a 
criminal  prosecution.  Your  third  question  is  therefore  answered 
by  saying  that  regardless  of  where  the  re-sale  takes  place,  whether 
in  the  county  in  which  the  original  bill  of  sale  is  filed  and  indexed 
or  not,  there  is  no  requirement  of  law  that  the  assignment  pro- 
vided for  in  Section  9  shall  be  filed  in  any  public  office. 

The  provision  of  Section  8  to  the  effect  that  "any  instrument 
purporting  to  be  a  bill  of  sale  which  does  not  bear  the  official  seal  of 
the  clerk  of  courts  of  the  county  where  the  sale,  gift,  conveyance  or 
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passage  of  title  took  place,  shall  be  null  and  void"  has  not  been 
overlooked  in  this  connection.  If  this  clause  has  any  application  at 
all,  it  would  require  the  affixing  of  the  seal  to  the  assignment  in 
the  county  where  the  assignment  took  place  rather  than  in  the 
county  where  the  original  bill  of  sal  is  on  file.  But  the  sentence 
will  not  bear  such  interpretation  as  to  require  the  sealing  of  an 
assignment.  Bills  of  sales  and  assignments  thereof  are  separately 
treated  throughout  the  act,  and  in  the  very  paragraph  in  which 
this  sentenc.e  is  found.  It  is  inconceivable  to  suppose  that  the 
General  Assembly  intended  that  the  phrase  "bill  of  sale,"  which  is 
defined  once  in  Section  1  and  is  used  in  contradistinction  to  an 
assignment  thereof  in  Section  8  itself,  should  in  the  sentence  now 
under  examination  include  an  "assignment."  Moreover,  the  sent- 
ence does  not  provide  merely  that  an  assignment  of  a  bill  of  sale 
shall  be  null  and  void  if  it  does  not  bear  the  official  seal,  but  that 
the  whole  bill  of  sale  shall  be  void  unless  it  is  sealed  with  the  seal 
of  the  clerk  of  courts  of  the  county  where  the  passage  of  title  took 
place.  Literally  then,  if  the  sentence  should  be  construed  as  ap- 
plicable to  an  assignment,  the  effect,  in  case  of  assignment  in 
another  county  than  the  one  in  which  the  duplicate  bill  of  sale  had 
been  filed,  would  be  to  nullify  the  bill  of  sale  itself. 

But  the  place  where  the  General  Assembly  should  and  would 
have  put  its  requirements  that  an  assignment  be  sealed  or  filed 
is  in  Section  9,  which  deals  with  assignments.  There  is,  indeed, 
some  evidence  of  legislative  intent  to  keep  a  record  of  the  changes 
of  title  in  the  form  of  an  index  in  the  clerk's  office,  put  the  provi- 
sions ar.e  so  conflicting  that  in  the  absence  of  a  direct  requirement 
to  that  effect  this  department  cannot  advise  that  this  is  the  law. 
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17019— State  of  Ohio  v.  Harry 
Marcinski.  Motion  by  defendant  for 
an  order  of  refusal  to  recognize  Fred 
H.  Reed,  J.  A.  White  and  Chas.  M. 
Earhart  as  attorneys  for  the  State  of 
Ohio  in  cause  No.  17019  on  the  Gen- 
eral Docket.    Overruled. 

17089 — George  E.  Smith.  Admr.,  v. 
The  Cleveland  Life  Ins.  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Lucas  county  to  certify 
its  record.    Overruled. 

17091— The  Ohio  Farmers  Ins.  Co. 
V.  James  M.  Cockran.  Motion  by  de- 
fendant for  60  days  extension  of  time 
to  file  brief  in  cause  No.  17091  on  the 
general  docket.    Allowed. 

17093— David  S.  Criss  et  al.  v. 
Sarah  Myers.  Motion  for  an  order 
dir*>cting  the  Court  of  Appeals  of 
Licking  county  to  certify  its  record. 
Overruled. 

17094 — Horation  Smith  Washer  et 
al.  V.  Jessie  Washer  Kennedy,  Exrx. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Summit  county 
to  certify  ite  record.    Overruled. 

17102— The  Order  of  United  Com- 
mercial Traveler  of  America  v.  Max 
Kohn.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Over- 
ruled. 

17103 — John  J.  Meyer  v.  The  Pack- 
ard Cleveland  Motor  Co.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Cuyahoga  county  to  certify 
its  record.     Sustained. 

17106 — Lawrence  Riehl  v.  State  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Franklin  county.     Overruled. 

17111 — Frank  Sternat  v.  Industrial 
Commission  of  Ohio,  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Cuyahoga  county  to  cer- 
tify its  record.    Overruled. 

17121 — Leroy  Lambert  et  al.  v. 
State  of  Ohio.     Motion  for  leave  to 


file  petition  in  error  to  the  Court  of 
Appeals  of  Ross  county.     Sustained. 

17154— Hugo  Chestosky  v.  The 
Wolf  Run  Coal  Co.  Motion  for  an 
order  to  dispense  with  printing  rec- 
ord in  cause  No.  17154  on  the  General 
Docket.    Allowed. 

17155— John  Otshevsky  v.  The  Wolf 
Run  Coal  Co.  Motion  for  an  order 
to  dispense  with  printing  record  in 
cause  No.  17155  on  the  General  Dock- 
et.    Allowed. 

17232 — The  State,  ex  rel.  Edward 
C.  Stanton,  v.  Frank  T.  Andrews  et 
al.,  County  Commissioners.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Cuyahoga  county  to  cer- 
tify its  record.    Sustained. 

17245 — Jessie  M.  Switzer  et  al.  v. 
The  State,  ex  rel.  William  L.  Silvey 
et  al.  Motion  by  plaintiff  to  advance 
cause  No.  17245  on  the  General  Dock- 
et.   Allowed. 

17245— Jesse  M.  Switzer  et  al  v. 
The  State,  ex  rel.  William  L.  Silvey 
et  al.  Motion  by  plaintiff  to  stay  ex- 
ecution m  cause  No.  17245  on  the 
General  Docket.    Overruled. 

17104— In  the  Matter  of  Elizabeth 
Krapp,  Ex  Parte:  George  Krapp  v. 
Eva  Krapp.  Motion  for  an  order  dir- 
ecting the  Court  of  Appeals  of  Erie 
c-iinfy  to  certify  its  record.  Over- 
ruled. 

17105— Walter  E.  Clymonts  et  al. 
V.  Elsie  J.  Clymonts.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its 
record.    Overruled. 

17110 — Board  of  County  Commis- 
sioners of  Seneca  county  v.  Stella  M. 
Adelspergerj  Exrx.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Seneca  county  to  certify  its  record. 
Overruled. 

17112— Alice  M.  Arnold  et  al.  v. 
Iva  Newcomb  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  county  to  certify  its  rec- 
ord.    Sustained. 
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17113— The  Hauger-Kibler  Co.  v. 
Charles  R.  Wheeler  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Franklin  county  to  certify 
its  record.     Overruled. 

17114 — Charles  J.  Johnson  v.  John 
Ziegler.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Seneca 
county  to  certify  its  record.  Over- 
ruled. 

17115— The  Continental  Sugar  Co. 
V.  The  New  York,  Chicago  and  St. 
Louis  R.  R.  Co.  Motion  for  an  order 
directing  the  Court  of  Appeols  of 
Putnam  county  to  certify  its  record. 
Sustained. 

17116  — The  Herberich-Hall-Harter 
Co.  V.  Lewis  B.  Koplin  et  al.  Motion 
for  an  order  directing  the  court  of 
^UT>eals  of  Summit  county  to  certify 
its  record.     Overruled. 

17117— The  Central  Hardware  and 
Harness  Co.  v.  City  of  Ironton.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Lawrence  county  to 
certify  its  record.     Overruled. 

17120— Will  S.  Sterritt  v.  John  R. 
Hughes,  Adrnr.*  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Overruled. 

17124— Fred  W.  Waemer  v.  A.  C. 
Baxter,  Chief  Game  Warden,  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Erie  county  to 
certify  its  record.     Overruled. 

17125— John  Williamson  et  al  v.  A. 
C.  Baxter,  Chief  Game  Warden,  et  al. 
Motion    for    an    order    directing    the 


Court  of  Appeals  of  Erie  county  to 
certify  its  record.    Overruled. 

17126— Phillip  Manordi  et  al.  v.  A. 
C.  Baxter,  Chief  Game  Warden,  et  aL 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Erie  county  to 
certify  its  record.     Overruled. 

17127— Frank  Loschiavio  v.  The 
Northern  Ohio  Traction  and  Light  Co. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Cuyohoga  county 
to  certify  its  record.    Sustained. 

17187— Delia  P.  Parker  v.  John  P. 
Tunison.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Lucas 
county  to  certify  its  record.  Over- 
ruled. 

GENERAL  DOCKET 

16784 — Industrial  Commission  of 
Ohio  V.  Elenora  Hartman.  Montgom- 
ery. Judgment  reversed  on  authority 
of  Industrial  Commission  v.  Glenn,  101 
Ohio  St.,  454. 

16931— The  State,  ex  rel.  Christian 
Zimmer  v.  George  Florence,  Adjutant 
General  of  Ohio.  In  mandamus.  Dis- 
missed on  motion  of  plaintiff  without 
record. 

17250— The  State,  ex  rel.  H.  M.  Mc- 
Cormick,  v.  A.  L.  Fouts  et  al.  In 
mandamus.     Writ  allowed. 

16774 — Frederick  Jaeger  v.  Max  M. 
Topper.  Franklin.  Judgment  affirm- 
ed. 

16626— Helga  V.  B.  Heflebower  v. 
Robert  C.  Heflebower.  On  rehearing. 
Hamilton.  Former  judgment  adhered 
to. 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS 

The  Porris  Press  Co.,  Cleveland, 
$10,000.  A.  H.  Goldman,  S.  A.  Thor- 
man,  Wm.  H.  Loveman,  Wm.  J.  Bial- 
osky,  Charles  M.  Porris. 

The  Wm.  Riehl  Coal  Co.,  Canton, 
$25,000.  Wm.  Riehl,  James  Riehl, 
William  J.  Follmar,  Melvin  Schrum, 
George  Pringle. 

The  Radiozone  Co.,  Toledo,  $15,- 
OOO.  Chas.  F.  Hamel,  F.  L.  Scott,  J. 
O.  Zabel,  H.  G.  Ebright,  W.  C.  Gunt- 
rup. 

The  Badger  Top  &  Trimming  Co., 
Akron,  $2,500.  Chas.  A.  Krauss,  C. 
W..  Krauss,  Catherine  Krauss,  Lovell 
S.  Williams,  Thula  Williams. 

The  Midland  Electric  Co.,  Toledo, 
$10,000.  Chester  H.  Grove,  H.  Ack- 
erman,  Fred  A.  Riehm,  Nolan  Hoggs, 
John  C.  D'Alton. 

The  Baynard  Electric  Light  Co., 
Bayard,  $5,000.  F.  L.  Summer,  R. 
H.  Morehead,  John  Schrader,  Albert 
Whitacre,  George  Nisson. 

The  Rigdon-McFann  Co.,  Toledo, 
$25,000.  Frank  E.  Miller,  Stuart  S. 
Wall,  Frank  M.  Cobourn  ,  Marie 
Schmidt,  lone  Schrinel. 

The  Thirty-Eight  Twenty-Seven 
Prospect  Co.,  Cleveland,  $500.  M.  B. 
Vilas,  M.  T.  Gorton,  M.  C.  Haugh,  R. 
L.  McCarthy,  J.  C.  Herbert. 

The  Frank  Perme  &  Son  Co.,  Cleve- 
land, $20,000.  John  J.  Perme,  E. 
Green,  John  P.  Kalina,  Fred  E.  Wirt- 
shafter,  Francis  Harris. 

The  Timmons  Coal  Co.,  Zanesville, 
$10,000.  W.  L.  Timmons,  E.  F.  O'Neal 
H.  C.  Pu^,  Hazel  A.  Shrake, '  Clara 
Lcuise  Truesdell. 

The  Accurate  Rubber  &  Insulation 
Co.,  Cleveland,  $15,000.  C.  F.  Heink- 
el,  F.  A.  Clarke,  Roy  S.  A.  Burgeson, 
M.  A.  Heinkel,  L.  Braun. 

The  Half-Aker  Sales  Co.,  Colum- 
hus.  $10,000.  J.  S.  Halfaker,  C.  A. 
Risley.  C.  E.  Barker,  Amanda  JefFers, 
Paul  Hann. 

The  Bridgeport  Hardware  Co., 
Bridgeport,  $50,000.  E.  S.  Farmer, 
L.  T.  Farmer,  T.  C.  Farmer,  0.  W. 
Hannahs,  W.  J.  Holler. 

The  Belle  Center  Oil  &  Gas  Co., 
Belle  Center,  $10,000.  J.  C.  Healy,  G. 
W.  Seaman,  Lester  H.  Archer,  L. 
Fisher,  Earnest  E.  Sykes. 


The  Robt.  A.  Alpers  Motor  Co., 
Lakewood,  $2,000.  Jno.  L.  Dowling, 
Anita  C.  Bauer,  Francis  H.  Devlyn, 
B.  D.  Nicola,  Herbert  A.  Horn. 

The  Leonard  Sales  Co.,  Cleveland, 
$25,000.  Jno.  F.  Leonard,  Joy  S.  Hurd, 
John  P.  Wadden,  M.  M.  Witham,  Robt. 
A.  Graham. 

The  New  Hampshire  Grain  Co.,  New 
Hampshire,  $40,000.  W.  A.  Morris, 
John  R.  Abel,  Jacob  Swartz,  Walter 
L.  Harrod,  J.  M.  Copeland. 

The  Archer  Motor  Service  Co., 
Cleveland,  $10,000.  Al  York,  Frances 
D.  Kroechel,  Madeline  Belber,  Mar- 
garet O'Neill,  F.  C.  O'Neill.. 

The  Lake  Holding  Co.,  Cleveland, 
$20,000.  Elise  F.  Peterson,  Sydney  A. 
Davies,  W.  L.  Mould,  T.  H.  Sawicki, 
Robert  H.  McWilliam. 

The  Abstract  Realty  &  Holding  Co., 
Cleveland,  $10,000.  Isabel  C.  Garvey, 
Elise  F.  Peterson,  William  F.  Plagenz, 
W.  L.  Mould,  Sydney,  A.  Davis. 

The  Lexington-Cincinnati  Motor  Co., 
Cincinnati,  $25,000.  B.  C.  Blowney, 
Frank  H.  Miller,  L.  F.  Ratterman,  J. 
W.  Cowoll,  William  C.  Groh. 

The  Cincinnati  Underwriters  Agency 
Co.,  Cincinnati,  $10,000.  E.  M.  iSiarp, 
T.  J.  Jones,  G.  H.  Jay,  R.  R.  Bailey, 
H.  M.  Myers. 

The  Waynesfield  Grain  Co.,  Way- 
nesfield,  $40,000.  R.  F.  Horn,  W.  B. 
Wiswell,  J.  C.  Jacobs,  J.  F.  Leveck, 
George  May. 

The  Wah  Mee  Co.,  Cleveland,  $15,- 
000.  Emerson  C.  Patterson,  Albert  L. 
Gulling,  Frank  P.  Hensey,  George  W. 
Runser,  Harley  L.  Chamberlain. 

Thf*  Loviniyer  Dress  Co.,  Cleveland, 
$5,000.  A.  W.  Haiman,  E.  M.  Chal- 
oupka,  Lawren  M.  Rich,  D.  J.  Zinner, 
O.  J.  Zinner. 

The  Electric  Sales  Co.,  Canton,  $25,- 
000.  Richard  E.  Baker,  H.  W.  Cul- 
bertson,  O.  L.  Jeffries,  R.  B.  Small- 
wood,  S.  S.  Jeffries. 

The  Helpn  Jergens  Co.,  Cincinnati, 
$25,000.  Stephen  R.  Hollen,  Wilhel- 
mina  Wohlwender,  Joseph  Schoor, 
John  C.  McCarthy,  Mary  Fitzsim- 
mops. 

The  Cincinnati  Double  Wall  Co., 
Cincinnati,  $25,000.  Charles  H. 
Hoffmeister,  A.  J.  Benz,  G.  H.  Dinkel- 
r^an,  C.  Tatgen^iorst,  Jr.,  Ray  W. 
Mecklenberg. 
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The  Euoliil  Athletic  Club  Co.  Not 
for  profit. 

The  A.  C.  Garasre  Co.,  Cleveland, 
$10,000.  J.  Schriner,  M.  Whalen,  Da- 
vid Andrews,  Robert  W.  Schriner,  A. 
M.  Ramsey. 

The  American  Pharmacal  Co.,  Co- 
lumbus, S25«000.  Julius  Stone,  Har- 
ry' Sher,  Abe  Cohen,  Jacob  Stone, 
Philip  Stone. 

The  Defiance  Ice  Cream  Co.,  De- 
fiance, $5,000.  W.  C.  Hopkins.  A.  B. 
Tharp.  L.  W.  Hopkins,  F.  V.  Tharp, 
G.  E.  Watts. 

The  Sheldon  Cleanser  Products 
Co..  Cleveland.  $25,000.  Thos.  H. 
Sheldon,  Urania  M.  Sheldon,  Ross 
Lee,     Leonard    B.     Parker,     Martha 

The  Styko  Steel  Cleveland.  Co., 
Cleveland,  S25.000.  W.  J.  Mahon,  M. 
J.  Rowan,  H.  Boim,  H.  A.  Ten  Wink- 
el,  W.  R.  Miller. 

The  Graflf  Mill  &  Lumber  Co., 
Cleveland,  $5,000.  John  S.  Graff,  H. 
Graff.  Bertha  Graff,  Tillie  D.  Graff, 
Frank   Graff. 

The  Cincinnati  General  Bonded 
Warehouse  Co.,  Cincinnati,  $100,000. 
Ben  Drahmann,  John  Germain,  Thom- 
as Fitzmorris,  Frank  Olden,  Theodore 
I^esser. 

The  Bbip  Grass  Distilling  Co.,  Cin- 
cinnati, $50,000.  Fred  Kaucher,  Law- 
rence Howard.  Elmer  Roth,  Leo  Bres- 
lin.  Harry   Boyd. 

The  T.  C.  Brenner  Co..  Dayton,  $25,- 
000.  L  C.  Brenner,  Anna  Brenner. 
Morris  Tevers,  Sidney  G.  Kusworm, 
Ben  R.  S>iaman. 

The  Harr  s-Q  u  i  n  1  a  n  Oil  Co.. 
Younp'stown.  ^10,000.  Harry  B.  Har- 
ris, Tieonard  Ouinlan,  Bessie  N.  Har- 
ris   ^^.  A.  Cnllins,  M.  A.  Hicrfrins. 

The  Peerless  Construction  Co , 
Cleveland,  $50  000.  S.  Townslpv,  C. 
P.  Hanagan.  H.  J.  Marlowe,  H.  H. 
Goldwater.  D.  M.  Johsnsen. 

The  Vi'^<»<>boxse  — Bolmeyer  Co., 
Cleveland,  $15,000.  Wm.  Vixseboxse, 
Henry  Bolmeyer,  Jesse  G.  Sears,  C. 

D.  Aino^er.  Frnnk  Morris. 

The  RivpF'^'ew  Improvement  Co., 
Clevpland  $.^^0.  Wm  A.  McAfee,  C. 
A.  Niman.  Maurice  F.  Hanning,  B. 
C.  Walsh.  C.  E.  VanOorder. 

Thp  Windermere  Fireproof  Stor- 
age Co.,  E.  Cleveland.  $1,000.  R.  W. 
Sanborn,  Chas.  Rich,  C.  T.  McConnell, 
Harry  F.  Pattie,  M.  Kubik. 

Ti-e  Luca<!  Bide.  Co.,  Toledo,  $20,- 
000      Geo   w.  Ritter   R.  W.  Dnt^r.  E. 

E.  Lay,  0.  W.  Ayars,  N.  E.  Hutchins. 


The  Interstate  Industrial  Alcohol 
Co.,  Cleveland,  $10,000.  W.  K.  Stan- 
ley, Samuel  Horwitz  M.  Mergner,  F. 
B.  Draeger,  Joe  B.  Kiefer. 

The  Superior-Forty  Ninth  Co., 
Cleveland,  $500.  Mark  Copeland,  N. 
B.  Madden,  C.  A.  Quintrell,  M.  E. 
Getchell,  O.  E.  Shultz. 

The  Sherer-Bell  Co.,  Piqua,  $50,- 
000.  H.  E.  Varg,  H.  G.  Puerst,  Lad 
E.  Krejci,  Esther  Kiss,  W.  P.  Cos- 
tello. 

The  Ravenna  Amusement  &  Thea- 
tre Co.,  Ravenna,  $500.  Wm.  H.  HiU, 
D.  Terrette,  N.  A.  Arend,  Helen  Un- 
german,  F.  G.  Kuebler. 

Increases 

The  Delta  Loan  Association  Co.  of 
Hamilton  County,  Ohio,  from  $2,000,- 
000  to  $3,000,000. 

The  Prompt  Printing  &  Publishing 
Co.,  Cleveland,  from  $15,000  to  $30,- 
000. 

The  Leonhardt-Geller  Motor  Sales 
&  Service  Co.,  Toledo,  from  $10,000  to 
$35,000. 

The  Cummings  Trust  Co.,  Carroll- 
ton,  from  $100,000  to  $150,000. 

The  Foose  Chemical  Co.,  Montgom- 
ery, from  $300,000  to  $150,000. 

The  National  Sales  &  Trading  Co., 
Cleveland    $100,000  to  $200,000. 

The  Dairymen's  Co-operative  Sales 
Co.,  Youngstown,  $25,000  to  $60,000. 

The  Midland  Mortgage  Co.,  Akron, 
$1,500  to  $1,500,000. 

The  Rid gely- Murray  Co.,  Spring- 
Yield,  $30,000  to  $50,000. 

The  Star  Brick  Co.,  E.  Canton, 
$35  000   to  $75,000. 

The  John  Stack  Coal  Co.,  Lorain, 
$15  000  to  $25,000. 

The  Clav  Workers  Service  Co., 
Cleveland    1^25,625.00  to  $102,500.00. 

The  L8"rel  Coal  ^.  Mining  Co.,  Co- 
lumbus. $50,000  to  $100,000. 

The  Bero^er  Mfg.  Co.,  Canton,  $10,- 
000  to  $100,000. 

Decreases 

The  Stark-Tuscarawas  Co.,  Canton, 
7500  shares  to  3750  shares  of  no  par 
value. 

The  F.  A.  Sickman  Co.,  Cleveland, 
$5,000  to  $4,000. 

The  St  Cloud  Realty  Co.,  Cincin- 
nati, $15,000  to  5,000. 

The  Properties  Co.,  Cleveland,  $1,- 
125.000  to  $1,112,500. 

The  Vine  Street  Cable  Loan  and 
Bldfir.  Co.,  Cincinnati,  $1,000,000  to 
$2,000,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2372 — ^In  the  Matter  of  the  Application  of  The  Lake  Shore 
Electric  Railway  Company  for  Consent  and  Authority  to  Issue 
and  Sell  or  Pledge  $189,000  Par  Value  of  Its  General  Mortgage 
Five  Per  Cent  Gold  Bonds.    Prayer  Granted. 


(Dated  October  4,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary) ,  this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Lake  Shore  Electric  Railway  Company,  (a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Ohio),  asking  the  consent  and  authority  of  this 
Conmiission  to  issue  and  dispose  of  its  general  mortgage,  five  per 
cent  gold  bonds  of  the  principal  sum  of  $189,000,  the  proceeds 
arising  from  the  sale,  or  pledge,  thereof  to  be  used  to  partially 
reimburse  its  treasury  for  moneys,  not  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness  heretofore 
expended  therefrom  for  capital  purposes. 

The  Commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  its  independent  inquiry 
and  investigation  there  upon: 

That,  within  the  period  December  thirty-first,  1916,  to 
June  thirtieth,  1921,  inclusive,  the  applicant  has  actually  ex- 
pended from  its  treasury  for  the  construction,  completion,  ex- 
tension and  improvement  of  its  facilities,  the  sum  of  $236,- 
470.14,  none  of  which  was  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  and  the  cap- 
italization of  which  has  not  heretofore  been  authorized  by  or- 
der of  this  Commission ; 

That  the  issue  of  applicant's  said  general  mortgage  bonds 
of  the  principal  sum  of  $169,000  is  reasonably  required  and 
the  money  to  be  procured  thereby  necessary  for  the  partial 
reimbursement  of  applicant's  treasury  for  the  aforesaid  un- 
capitalized,  capital  expenditures  therefrom;  and 

That,  the  applicant  now  having  bonds  issued  and  out- 
standing in  excess  of  its  issued  and  outstanding  capital  stock, 
the  issue  of  said  bonds  in  excess  of  applicant's  issued  and  out- 
standing capital  stock,  and  the  expenditure  of  the  proceeds 
thereof  as  such  excess,  should  be  specifically  consented  to,  au- 
thorized and  approved, 
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and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  general  mortgage  bonds  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Lake  Shore  Electric  Railway  Company 
be,  and  hereby  it  is  authorized  to  issue  its  general  mortgage,  five 
per  cent  bonds  of  the  principal  sum  of  one  hundred  and  eighty- 
nine  thousand  dollkrs  ($189,000),  and  that  said  bonds  be  sold  for 
the  highest  price  obtainable  but  not  less  than  eighty-five  (85)  per- 
centum  of  the  principal  amount  thereof.     It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  bonds 
for  less  than  the  principal  sum  thereof  be  amortized  pursuant  to 
the  rules  and  regulations  heretofore  prescribed  by  this  Commis- 
sion.   It  is  further 

Ordered,  That,  pending  a  sale  of  said  bonds  as  hereinbefore 
provided,  the  same  may  be  pledged  as  collateral  security  for  loans, 
which  loans  shall  be  of  the  greatest  sums  negotiable  but  in  no 
event  less  than  forty  (40)  percentum  of  the  principal  amount  of 
such  boftds  so  pledged.    It  is  further 

Ordered,  That  the  issue  and  disposition  of  said  bonds  in  ex- 
cess of  applicant's  issued  and  outstanding  capital  stock,  and  the 
expenditure  of  the  proceeds  thereof,  as  hereinafter  provided  as 
such  excess,  be,  and  hereby  they  are  specifically  consented  to,  au- 
thorized and  approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  or  pledge 
of  said  bonds  be  devoted  to  and  used  for  the  following  purpose, 
and  no  other,  to-wit: 

Applied  toward  the  reimbursement  of  applicant's  treasury 
for  the  sum  of  $236,470.14,  not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  and  the  capi- 
talization of  which  has  not  heretofore  been  authorized  by  or- 
der of  this  Commission,  actually  expended  therefrom  for  net 
additions  to  its  facilities  within  the  period,  December  thirty- 
first,  1916,  to  June  thirtieth,  1931,  as  more  specifically  set 
forth  in  the  detailed  statement  appended  to  the  application 
herein,  which  statement  hereby  is  made  a  part  of  this  order 
by  reference. 

It  is  further 

Ordered,  That  any  sale  of  said  bonds,  so  pledged  as  aforesaid, 
because  of  default  in  payment  of  the  principal  and/or  interest  of 
the  loans  secured  thereby,  shall  be  public,  after  public  notice,  and 
any  proceeds  of  such  sale  in  excess  of  the  principal  of  such  loans, 
the  accrued  and  unpaid  interest  thereupon  and  the  reasonable 
costs  of  such  sale,  shall  be  delivered  to  the  applicant  herein  and,  by 
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it,  held  subject  to  the  further  order  of  this  Commission.    It  is 
further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds,  and  of  the  ex- 
penditure of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order. 

No.  2333 — ^In  the  Matter  of  the  Application  of  The  Ohio  River  and 
Western  Railway  Company  for  Authority  to  Change  from  an 
Agency  Station  to  a  Prepay  Station,  the  Station  Now  Main- 
tained at  Mt.  Ephraim,  Noble  County,  Ohio.    Prayer  Denied. 


(Dated  September  20,  1921.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
offered  at  the  hearing  thereupon,  and  the  argument  of  counsel: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  welfare  of  the  public  and 
the  cost  of  maintaining  applicant's  facilities  and  service  herein 
sought  to  be  discontinued  and  abandoned,  the  Commission  finds 
that  the  applicant  is  not  entitled  to  the  relief  prayed  for.  It  is, 
therefore. 

Ordered,  That  the  application  of  The  Ohio  River  and  Western 
Railway  Company  for  consent  and  authority  to  change  from  an 
agency  station  to  a  prepay  station  the  station  now  maintained  at 
Mt.  Ephraim,  Noble  County,  Ohio,  be,  and  hereby  the  same  is  de- 
nied. 

No.  2371 — ^In  the  Matter  of  the  Application  of  The  Delphos  Home 
Telephone  Company  for  Authority  to  Issue  and  Sell  $25,000  of 
Its  Capital  Stock.     Prayer  Granted. 


(Dated  October  11,  1921.) 

This  day,  '(it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary) ,  this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Delphos  Home  Telephone  Company,  (a  corporation 
duly  organized  and  eixsting  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  asking  the  consent  and  authority  of  this  Commis- 
sion to  issue  and  dispose  of  its  common  capital  stock  of  the  par 
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value  of  $25,000,  the  proceeds  arising  from  the  sale  thereof  to  be 
used  to  reimburse  its  treasury  for  and  on  account  of  uncapitalized, 
capital  expenditures  therefrom  within  the  five  years  next  preced- 
ing the  date  of  the  filing  of  the  application  herein. 

^  The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

(1)  That,  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein,  and  within  the  period 
October  first,  1916,  to  August  thirty-first,  1921,  both  inclu- 
sive, the  applicant  actually  expended  from  its  treasury  for  the 
construction,  completion,  extension  and  improvement  of  its 
facilities,  the  sum  of  $32,027.19,  none  of  which  was  procured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness and  the  capitalization  of  which  has  not  heretofore 
been  authorized  by  order  of  this  Commission. 

(2)  That  the  issue  of  applicant's  common  capital  stock 
of  the  par  value  of  $25,000  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  reimburse- 
ment, to  the  extent  of  such  proceeds,  of  applicant's  treasury 
for  the  aforesaid  uncapitalized,  capital  expenditures  there- 
from, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stock  should  be  granted.     It  is,  therefore, 

Ordered,  That  said  The  Delphos  Home  Telephone  Company 
be,  and  hereby  it  is  authorized  to  issue  its  common  capital  stock 
of  the  par  value  of  twenty-five  thousand  dollars  ($25,000),  and 
that  said  capital  stock  be  sold  for  the  highest  price  obtainable,  but 
not  less  than  the  par  value  thereof.     It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purpose,  and  no 
other,  to-wit :  The  reimbursement,  to  the  extent  of  such  proceeds, 
of  applicant's  treasury  for  the  sum  of  $22,027.19,  not  procured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness, 
and  the  capitalization  of  which  has  not  heretofore  been  authorized 
by  order  of  this  Commission,  actually  expended  therefrom  for  the 
construction,  completion,  extension  and  improvement  of  its  facili- 
ties within  the  period  October  first,  1916,  to  August  thirty-first, 
1921,  both  inclusive.     It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditures  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order. 
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No/  338— In  the  Matter  of  the  Application  of  The  Greenville  Home 
Telephone  Company  to  Issue  $200,000  of  Preferred  Stock  for  the 
Purpose  of  Extensions,  Purchase  of  Exchanges  and  Betterments. 
Supplemental  Order. 


(Dated  October  13;  1921.) 

The  Commission  having  heretofore,  by  order  made  and  entered 
herein  ux)on  the  sixteenth  day  of  October,  1914,  consenting  to  and 
authorizing  the  issue  and  disposition,  by  said  The  Greenville  Home 
Telephone  Company,  of  $200,000  six  per  cent  preferred  capital 
stock,  prescribing  that  the  same  be  sold  for  the  highest  price  ob- 
tainable, but  not  less  than  the  par  value  thereof,  and  that,  among 
other  things,  $75,000  of  the  proceeds  thereof  be  used  for  the  pay- 
ment and  discharge  of  the  applicant's  then  outstanding  mortgage 
bonds  of  the  principal  sum  of  $75,000 ;  comes  now  said  The  Green- 
ville Home  Telephone  Company,  and,  by  supplemental  application 
filed  herein,  and  the  affidavits  of  two  bankers  of  Greenville,  Ohio, 
with  respect  to  the  financial  situation  in  Darke  County,  Ohio,  rep- 
resents and  shows  to  the  satisfaction  of  this  Commission: 

(1)  That  $182,000,  par  value,  of  said  preferred  capital 
stock  has  been  sold  at  the  par  value  thereof  and  the  proceeds 
arising  from  the  sale  thereof  expended  in  conformity  with  the 
provisions  of  the  order  heretofore  made  and  entered  herein; 

(2)  That  said  unsold  balance  of  such  authorized  pre- 
ferred capital  stock,  of  the  par  value  of  $18,000,  has  been  held 
for  the  purpose  of  providing  funds  for  the  discharge  of  a  like 
principal  amount,  being  the  outstanding  balance,  of  its  said 
mortgage  bonds; 

(3)  That  said  $18,000,  principal  sum,  of  said  mortgage 
bonds  matures  upon  the  first  day  of  January,  1922,  and  must, 
upon  said  day,  be  paid  and  discharged  or  lawfully  refunded, 
and 

(4)  That,  under  the  conditions  now  obtaining  in  finan- 
cial circles  in  Darke  County,  Ohio,  the  only  available  market 
for  applicant's  securities,  it  will  be  impossible  to  dispose  of 

'    said  preferred  capital  stock  for  a  greater  price  than  eighty 
percentum  of  the  par  value  thereof, 

and  asks  the  Commission  for  such  modification  and  amendment  of 
said  order,  so  made  and  entered  herein  upon  October  sixteenth, 
1914,  as  will  permit  and  authorize  the  applicant  to  sell  said  $18,000, 
par  palue,  of  such  preferred  stock  at  eighty  percentum  of  the  par 
value  thereof  and  use  the  proceeds  of  such  sale  with  a  sum  from 
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its  unappropriated  revenues,  to  discharge  and  retire  said  maturing 
mortgage  bonds.    It  is,  therefore, 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
October  sixteenth,  1914,  be,  and  hereby  the  same  is  supplemented 
and  amended  to  provide  that,  of  the  six  per  cent  preferred  capital 
stock,  of  the  total  par  value  of  $200,000,  therein  authorized,  said 
The  Greenville  Home  Telephone  Company  be,  and  hereby  it  is  au- 
thorized to  sell  eighteen  thousand  dollars  ($18,000)  par  value 
thereof,  for  the  highest  price  obtainable,  but  not  less  than  eighty 
(80)  percentum  of  the  par  value  thereof;  that  any  discount  arising 
from  a  sale  of  said  capital  stock  for  less  than  the  par  value  thereof 
shall  be  extinguished  pursuant  to  the  rules  and  regulations  here- 
tofore prescribed  by  this  Commission,  and  that  the  proceeds  there- 
of, together  with  the  necessary  balance,  to  be  provided  from  its 
otherwise  unappropriated  income,  be  used  to  discharge  and  retire, 
at  or  before  the  maturity  date  thereof,  applicant's  outstanding 
mortgage  bonds  of  the  principal  sum  of  $18,000,  due  January  first, 
1922. 

No.  2392 — ^In  the  Matter  of  the  Application  of  The  Pennsylvania- 
Ohio  Electric  Company  for  Authority  to  Pledge  Fifty-nine 
Thousand,  Nine  Hundred  (599900)  Shares  of  the  Common  Capital 
Stock  of  The  Pennsylvania-Ohio  Power  and  Light  Company  as 
Collateral  Security  to  a  Loan  to  the  Chase  National  Bank  of  the 
City  of  New  York.    Dismissed. 


(Dated  October  5,  1921.) 

This  day  this  matter  came  on  for  consideration  upon  the  ap- 
plication of  The  Pennsylvania-Ohio  Electric  Company  for  authority 
to  pledge  fifty-nine  thousand,  nine  hundred  shares  of  the  common 
capital  stock  of  The  Pennsylvania-Ohio  Power  and  Light  Company 
as  collateral  security  to  a  loan,  to  be  evidenced  by  a  six-months' 
promissory  note,  bearing  seven  per  cent  interest,  of  the  sum  of 
five  hundred  thouand  dollars,  which  has  been  negotiated  with  The 
Chase  National  Bank  of  New  York  City: 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  it  is  without  jurisdiction  in 
the  premises.    It  is,  therefore. 

Ordered,  That  said  application  be,  and  the  same  hereby  is  dis- 
missed. 
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No.  2327 — ^In  the  Matter  of  the  Investigation  by  the  Commission, 
Upon  Its  Own  Motion,  of  the  Rates  and  Charges  Now  in  Effect 
for  the  Transportation  of  Freight  in  Intrastate  TraflSc  Upon  the 
Railroads  and  Railways  of  Ohio.    Supplemental  Order. 


(Dated  October  13,  1921.) 

The  Commission  having  received  information  that  the  carriers 
are  laboring  under  a  misapprehension  as  to  the  proper  interpreta- 
tion of  the  Commission's  Order  No.  2327,  dated  September  29, 
1921,  and  intend  restricting  the  application  of  the  rates  prescribed 
on  sand,  gravel,  crushed  stone  and  vitrified  paving  block  to  such 
commodities  when  for  "road  building  purposes"  only,  and  that  it  is 
being  claimed  by  some  of  the  carriers  that  there  were  no  rates  in 
effect  on  "Vitrified  Paving  Block"  on  August  25,  1920,  and  desir- 
ing to  make  the  order  as  clear  as  possible,  it  is  therefore, 

Ordered,  That  tariffs  be  filed  naming  rates  on  said  (all  kinds, 
including  moulding  and  glass  sand),  gravel  and  crushed  stone,  in 
accordance  with  Order  No.  2327  of  September  29,  1921,  and  that 
no  restriction  be  carried  limiting  the  application  of  such  rates  to 
such  commodities  dependent  upon  the  use  to  which  same  are  to  be 
put.  Further  that  the  carriers  are  hereby  authorized  and  per- 
mitted in  cases  where  box  car  equipment  is  demanded  by  the  ship- 
per for  the  transportation  of  sand  and  gravel  to  charge  a  rate  not 
greater  than  one  hundred  and  fifteen  percentum  (115%)  of  the 
rate  for  transporting  said  sand  and  gravel  in  open  car  equipment. 
It  is  further 

Ordered,  That  when  the  shipper  is  furnished  box  car  equip- 
ment on  an  order  for  open  car  equipment,  the  carrier  being  unable 
to  comply  with  such  order,  then  no  greater  rate  shall  be  charged 
for  the  transportation  of  said  sand  and  gravel  than  is  provided  in 
tariff  on  file  for  the  transportation  of  said  sand  or  gravel  in  open 
cars.    It  is  further 

Ordered,  That  the  basis  provided  for  "Vitrified  Paving  Block" 
is  intended  to  mean  the  rates  on  "Vitrified  Paving  Block"  and 
"Paving  Brick"  as  in  effect  on  August  25,  1920,  decreased  by  10 
cents  per  ton  and  the  rates  specified  in  the  original  order  must 
apply  on  such  commodities  regardless  of  the  use  to  which  same 
are  to  be  put. 
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1.  In  Lieu  of  Providing  Work  in  High  School  Branches,  as  Re- 
quired of  Boards  of  Education,  Under  the  Provisions  of  Section 
7764-1,  6.  C,  a  Board  of  Education  May  Transport  to  a  High 
School  Outside  the  District  All  Pupils  of  Compulsory  Scho«^ 
Age  Who  Have  Finished  the  Ordinary  Grade  School  Curriculum 
(7648,  6.  C.)»  and  Who  Live  More  than  Four  Miles  from  Any 
High  School. — 2.  A  Board  of  Education  Maintaining  a  Second 
Grade  or  a  Third  Grade  High  School  is  Satisfying  the  Require- 
ments of  Section  7764-1,  G.  C,  by  Providing  Work  in  High  School 
Branches  for  Those  Pupils  Who  Have  Not  Graduated  from  Such 
Second  or  Third  Grade  High  School — 3.  Where  One  Word  or 
a  Section  Number  Has  Been  Wrongly  Used  for  Another  and  the 
Context  Affords  the  Means  of  Construction,  the  Proper  Word 
or  Section  Number  Will  Be  Deemed  Substituted  or  Supplied.  In 
Section  7764-1,  Where  Provision  is  Made  that  Boards  of  Educa- 
tion Shall  Provide  Work  in  High  School  Branches,  as  Mentioned 
in  Section  7648,  G.  C,  an  Error  in  the  Section  Number  7648  is 
Apparent  and  Such  Section  Number  Should  Read  7649,  G.  C,  the 
Latter  Being  the  Section  of  the  General  Code  Which  Defines 
What  Shall  Be  Work  in  High  School  Branches  in  the  Public 
Schools.  

No.  2447— (Opinion  Dated  October  3,  1921.) 

Hon.  Vernon  M.  Riegel,  Superintendent  of  Public  Instructioix,  as 

Director  of  Education,  Columbus,  Ohio: 

Dear  Sir — Acknowledgment  is  made  of  the  receipt  of  your  re- 
cent request  (as  submitted  by  the  assistant  director)  for  the  opin- 
ion of  this  department  on  the  following  questions: 

"1.  May  a  board  of  education  act  under  Section  7764-1, 
G.  C,  to  transport  to  a  high  school  outside  the  district,  all 
pupils  of  compulsory  school  age  who  have  finished  the  ordinary 
grade  school  curriculum,  and  who  live  more  than  four  miles 
from  any  high  school,  in  lieu  of  providing  work  in  high  school 
branches  within  four  miles  of  the  residence  of  each  such  child  ? 

"2.  Where  a  board  of  education  maintains  a  second 
grade  or  third  grade  high  school,  is  said  board  satisfying  the 
requirements  of  Section  7764-1  as  to  providing  work  in  high 
school  branches? 

Sections  7764-1,  G.  C,  to  which  you  refer,  is  a  new  supple- 
mental section  in  the  new  compulsory  education  act  (Bing  Law), 
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effective  August  25, 1921,  and  as  enacted  in  109  O.  L.,  p.  380,  reads 
as  follows: 

"Boards  of  education  shall  provide  work  in  high  school 
branches,  as  mentioned  in  Section  7648,  General  Code,  at  some 
school  within  four  miles  of  the  residence  of  each  such  child 
for  those  children  of  compulsory  school  age  who  have  finished 
the  ordinary  grade  school  curriculum  except  those  who  live 
within  four  miles  of  a  high  school  and  those  for  whom  trans- 
portation to  a  high  school  has  been  provided." 

This  section  is  supplemental  to  Section  7764,  G.  C.,  and  should 

be  read  in  conjunction  with  the  latter.    Thus  Section  7764,  G,  C., 

reads  as  follows: 

"The  child  in  his  attendance  at  school  shall  be  subject  to 
assignment  by  the  principal  of  the  private  school  or  super- 
intendent of  schools  as  the  case  may  be,  to  the  class  in  elemen- 
tary school,  high  school  or  other  school,  suited  to  his  age  and 
state  of  advancement  and  vocational  interest,  within  the  school 
district;  or,  if  the  schooling  is  not  available  within  the  dis- 
trict, without  the  school  district,  provided  the  child's  tuition 
is  paid  and  provided  further  that  transportation  is  furnished 
in  case  he  lives  more  than  two  miles  from  the  school,  if  ele- 
mentary, or  four  miles  from  the  school,  if  a  high  school,  or 
other  school.  The  board  of  education  of  the  district  in  which 
the  child  lives  shall  have  power  to  furnish  such  transporta- 
tion.'* 

In  your  first  question  you  desire  to  know  whether  a  board  of 

education  may  transport  to  a  high  school  outside  the  district   all 

pupils  of  compulsory  school  age  who  have  finished  the  ordinary 

grade  school  curriculum  and  who  live  more  than  four  miles  from 

any  high  school,  in  lieu  of  providing  work  in  high  school  branches 

within  the  four  miles  of  the  residence  of  each  such  child,  and  this 

is  answered  in  Section  7764,  G.  C.,  supra,  which  says: 

"*  *  *  if  the  schooling  is  not  available  within  the  district, 
without  the  school  district,  provided  the  child's  tuition  is  paid 
and  provided  further  that  transportation  is  furnished  in  case 
he  lives  more  than  *  ♦  ♦  four  miles  from  the  school,  if  a  high 
school.  ♦  ♦  ♦" 

In  its  closing  language  Section  7764,  G.  C.,  preceding  7764-1, 
G.  C,  specifically  says  that  the  board  of  education  of  the  district 
in  which  the  child  lives  "shall  have  power  to  furnish  such  trans- 
I)ortation."  If  a  board  of  education  required  to  "provide  work  in 
high  school  branches"  (7764-1)  does  not  provide  such  work  in  the 
district,  then  it  must  provide  such  work  for  pupils  concerned,  by 
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transporting  outside  the  district.  Under  Section  7690,  G.  C,  the 
board  may  decide  its  method  of  providing  high  school  work,  but 
under  Section  7764-1,  G.  C.,  such  high  school  work  must  be  fur- 
nished. 

In  your  second  question  you  desire  to  know  "where  a  board 
of  education  maintains  a  second  or  third  grade  high  school,  is 
said  board  satisfying  the  requirements  of  Section  7764-1  as  to  pro- 
viding work  in  high  school  branches  ?" 

Section  7764-1,  General  Code,  says  that  boards  of  education 
"shall  provide  work  in  high  school  branches,  as  mentioned  in  Sec- 
tion 7648,  General  Code,"  at  some  school  within  four  miles  from  the 
residence  of  each  such  child  of  compulsory  school  age  Who  has  fin- 
ished the  ordinary  grade  school  curriculum,  excepting  only  these 
two  groups: 

1.  Those  children  who  live  within  four  miles  of  an  estab- 
lished high  school. 

2.  Those  for  whom  transportation  to  a  high  school  has  been 
provided,  the  question  of  distance  from  such  high  school  not  en- 
tering. 

Section  7764-1  says  that  the  work  in  high  school  branches 
shall  be  in  those  high  school  branches  as  mentioned  in  Section 
7648,  General  Code,  and  reference  to  Section  7648  shows  an  appar- 
ent error  on  the  part  of  the  framers  of  the  legislation  and  the 
General  Assembly  itself  in  enacting  it,  for  Section  7648,  G.  C,  is 
the  section  which  defines  an  elementary  school  and  names  the 
branches  which  are  to  be  taught  in  such  type  of  school.  Thus  Sec- 
tion 7648,  G.  C,  reads: 

"An  elementary  school  is  one  in  which  instruction  and 
training  are  given  in  spelling,  reading,  writing,  arithmetic, 
English  language,  English  granmiar  and  composition,  geog- 
raphy, history  of  the  United  States,  including  civil  govern- 
ment, physiology  and  hygiene.  Nothing  herein  shall  abridge 
the  power  of  boards  of  education  to  cause  instruction  and 
training  to  be  given  in  vocal  music,  drawing,  elementary  alge- 
bra, the  elements  of  agriculture  and  other  branches  which  thej'- 
deem  advisable  for  the  best  interests  of  the  schools  under 
their  charge." 

Apparently  what  was  actually  meant  by  the  framers  of  the 
legislation  and  the  General  Assembly  itself  in  enacting  House  Bill 
111  was  that  the  reference  should  be  to  Section  7649,  G.  C,  and  not 
7648,  G.  C,  for  it  is  7649,  G.  C,  which  defines  a  high  school  and 
then  names  the  subjects  which  are  to  be  taught  in  a  high  school. 
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Thus  Section  7649,  G.  C.  (the  section  which  speaks  of  high  school 
branches)  reads  as  follows: 

"A  high  school  is  one  of  higher  grade  than  an  elementary 
school,  in  which  instruction  and  training  are  given  in  approved 
courses  in  the  history  of  the  United  States  and  other  coun- 
tries ;  composition,  rhetoric,  English  and  American  literature ; 
algebra  and  geometry ;  natural  science,  political  or  mental  sci- 
ence, ancient  or  modem  foreign  languages,  or  both,  commer- 
cial and  industrial  branches,  or  such  of  the  branches  named 
as  the  length  of  its  curriculum  makes  possible.  Also  such 
other  branches  of  higher  grade  than  those  to  be  taught  in  the 
elementary  schools,  with  such  advanced  studies  and  advanced 
reviews  of  the  common  branches  as  the  board  of  education 
directs." 

It  is  at  once  apparent  that  if  Section  7648,  G.  C.,  (bearing  upon 
elementary  branches)  is  to  be  read  in  conjunction  with  Section 
7764-1,  G.  C.,  by  the  reference  appearing  in  the  latter  section,  then 
Section  7764-1  is  meaningless  and  does  not  accomplish  what  was 
intended  by  the  General  Assembly,  that  is,  "work  in  high  school 
branches,"  which  branches  are  set  forth  in  Section  7649,  G.  C. 

To  illustrate  further,  the  legislative  intent,  it  is  well  to  ex- 
amine the  original  bill  (H.  B.  Ill)  as  first  printed  by  the  General 
Assembly.  Clearly,  what  was  in  mind  was  "advanced  work"  be- 
yond the  ordinary  grade  school,  for,  as  first  printed  in  H.  B.  Ill, 
Section  7764-1,  G.  C.,  read  as  follows: 

"Sec.  7764-1.  A  board  of  education  shall  provide  ad- 
vanced work,  as  mentioned  in  Section  7748,  General  Code,  at 
some  school  within  four  miles  of  the  residence  of  each  such 
child  for  those  children  of  compulsory  school  age  who  have 
finished  the  ordinary  grade  school  curriculum  except  those 
who  live  within  four  miles  of  a  high  school  an'^  those  for  whom 
transportation  to  a  high  school  has  been  provided.' 
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Here  we  have  "advanced  work  as  mentioned  in  Section  7748," 
not  "7648"  or  "7649,('  the  two  sections  of  the  General  Code  speak- 
ing of  branches  or  subjects  to  be  taught.  Reference  to  Section  7748 
(which,  is  too  long  to  quote  here)  shows  it  to  be  a  section  upon 
tuition  and  transportation  and  not  upon  subjects  or  branches  at 
all.  The  General  Assembly  accepted  the  provisions  of  Section 
7764-1,  G.  C,  as  first  introduced  and  printed  in  H.  B.  Ill,  with  but 
two  exceptions  or  corrections.  These  were  to  change  "advanced 
work"  to  "work  in  high  school  branches"  as  the  first  change  and 
then  as  the  second  change  an  attempt  to  correct  the  code  number 
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of  the  section  cited  in  7764-1,  G.  C,  to  make  it  workable  and  con- 
form to  the  meaning  intended  in  7764-1,  G.  €.,  especially  after 
"work  in  high  school  branches"  was  inserted  instead  of  "advanced 
work"  to  make  it  more  definite,  in  that  work  in  "elementary 
branches  (7648) ,  though  "advanced  work,"  was  not  meant.  Thus 
the  journal  of  the  house  of  representatives  on  March  11,  1921, 
shows  that  the  committee  on  common  schools  reported  the  follow- 
ing amendment  to  H.  B.  Ill,  to-wit: 

"In  line  164  omit  'A'  and  change  'board'  to  'boards' ;  omit 
the  word  'advanced'  and  between  the  word  'work'  and  the 
comma,  insert  *in  high  school  branches'. 

In  line  165  change  7748'  to  7648'." 

This  refers  to  7764-1,  G.  C,  (a  new  supplemental  section) ,  the 
lines  of  which  in  H.  B.  11  were  lines  164  to  169,  inclusive.  These 
amendments  were  adopted  by  the  house  of  representatives  and  in- 
corporated into  H.  B.  Ill  (Sec,  7764-1,  G.  C.,  as  it  went  to  the  sen- 
ate; without  any  other  change  in  7764-1,  G.  C.,  both  houses  ulti- 
mately passed  H.  B.  Ill  and  the  section  became  law  as  it  now  reads. 
The  first  amendment  (of  a  descriptive  nature)  containing  definite 
words  changing  "advanced  work"  to  "work  in  high  school  branches" 
is  clear  and  definite  as  to  the  intent  of  the  lawmaking  body  that 
such  work  should  be  in  "high  school  branches"  and  not  merely 
"advancedf'  work,  this  latter  being  stricken  out.  The  second 
amendment  attempting  to  make  a  section  number  correct,  in 
changing  "7748"  to  "7648"  and  not  to  "7649,"  is  subsidiary  to  the 
first  descriptive  language.  The  first  amendment  was  clear  in  its 
meaning  as  soon  as  it  was  heard  read,  while  the  second,  referring 
to  a  code  section  number  to  be  corrected,  would  require  an  exami- 
nation of  the  General  Code  in  most  instances  to  verify  whether 
such  proposed  change  in  number  was  absolutely  correct  and  fitted 
into  the  language  of  definite  meaning  first  adopted.  The  legislative 
intent  appears  in  the  first  change  in  7764-1,  G.  C.,  in  definite  lan- 
guage, and  the  use  of  "7648"  instead  of  "7649"  in  the  second 
amendment,  is  a  legislative  error  and  carries  no  intent.  Unless 
cognizance  is  taken  of  the  first  change  described,  and  the  samo 
given  its  proper  weight,  the  section  (entirely  new  law)  ^ails  to 
accomplish  its  intended  purpose,  and  is  unworkable.  The  "work" 
mentioned  in  "7648,"  G.  C.,  was  already  being  carried  on  by  every 
board  of  education  in  the  state,  and  no  further  law  was  needed  or 
desired  on  instruction  in  elementary  branches.  Again,  Section 
7764-1,  G.  C.,  refers  to  those  children  "who  have  finished  the  ordi- 
nary grade  school  curriculum"  and  these  are  the  children  who  have 
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completed  the  "work"  set  forth  in  7648,  G.  C.,  and  are  now  ready 

for  the  "work,"  set  forth  in  7649,  G.  C-,  that  is,  "work  in  hlgrh 
school  branches."  The  further  education  of  these  children  (through 

with  the  "curriculum"  in  7648,  G.  C),  was  what  the  General  As- 
sembly had  in  mind,  having  provided  in  other  sections  that  children 
must  attend  school  until  eighteen  years  of  age. 

A  case  similar  to  this  and  passed  upon  by  this  department  in 
1918  grew  out  of  the  language  occurring  in  Section  4726-1,  G.  C., 
one  of  the  sections  upon  the  centralization  of  schools,  wherein  Sec- 
tion 4726-1  provided  that  three  members  of  the  board  of  education 
to  be  chosen  were  "to  serve  for  three  years,"  while  other  sections 
of  law  provide  that  the  term  of  a  member  of  a  rural  board  of  edu- 
cation shall  be  four  years.  The  error  appearing  in  4726-1,  G.  C., 
as  enacted  in  106  O.  L.,  442,  using  the  words  "three  years"  where 
it  was  intended  to  be  "four  years,"  was  at  once  apparent  and  the 
then  attorney  general  held  as  follows  in  Opinion  970,  appearing 
at  page  186,  Vol.  1,  1918.  towit: 

"Where  one  word  has  been  wrongly  used  for  another  and 
the  context  affords  the  means  of  construction,  the  proper 
word  will  be  deemed  substituted  or  supplied. 

"In  Section  4726,  G.  C,  where  provision  is  made  that  three 
members  of  a  board  of  education  shall  be  elected  for  three 
years,  an  error  is  apparent  and  the  phrase  therein  should  read 
'shall  elect  two  members  of  the  board  of  education  for  two 
years  and  three  members  to  serve  for  four  years,  and  at  the 
proper  elections  thereafter  their  successors  shall  be  elected  for 
four  years.' " 

In  this  opinion  cited  there  are  a  number  of  cases  on  statutory 
construction  which  sustain  the  opinion  of  the  attorney  general  that 
the  intent  of  the  general  assembly  should  be  considered  and  the 
statute  made  workable  in  the  light  of  the  intent  of  the  lawmaking 
body,  where  the  error  is  flagrant  and  at  once  apparent.  It  may  be 
said  that  this  construction  put  upon  Section  4726-1  by  the  attorney 
general  in  1918,  in  order  to  make  the  section  workable,  has  been 
uniformily  accepted,  as  is  indicated  by  the  fact  that  the  section 
still  reads  three  years,  when  it  should  read  four  years,  the  General 
Assembly  itself  not  having  corrected  the  error  appearing  in  4726-1. 

The  rule  has  been  well  stated  in  Vol.  25,  Ruling  Case  Law,  un- 
der "Statutes"  as  follows: 

"214.  The  most  common  occasion  for  construing  stat- 
utes is  where  there  is  found  in  a  statute  some  obscurity,  am- 
biguity or  other  fault  of  expression ;  for  in  that  case  it  is  neces- 
sary to  interpret  the  law  in  order  to  discover  the  true  meaning. 
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And  if  the  legislature  has  enacted  two  or  more  statutes  which 
from  their  wording  appear  to  be  inconsistent  *  *  *  there  is  an 
ambiguity,  for  ♦  *  *  it  is  always  presumed  it  intended  its  en- 
actments to  become  valid  and  enforceable  laws.  Another  oc- 
casion for  construing  a  statute  is  where  uncertainty  as  to  its 
meaning  arises  not  alone  from  ambiguity  of  the  language  em- 
ployed, but  from  the  fact  that  giving  a  literal  interpretation 
to  the  words  will  lead  to  such  unreasonable,  unjust  or  absurd 
consequences  as  to  compel  a  conviction  that  they  could  not 
have  been  intended  by  the  legislature. 

"215.  *  *  *  The  true  rule  is  that  statutes  are  to  be  con- 
strued as  they  were  intended  to  be  understood  when  they  were 
passed.  Statutes  are  to  be  read  in  the  light  of  attendant  con- 
ditions and  the  state  of  the  law  existent  at  the  time  of  their 
enactment.  The  words  of  a  statute  must  be  taken  in  the  sense 
in  which  they  were  understood  at  the  time  when  the  statute 
was  enacted.  ♦  ♦  ♦ 

"216.  In  the  interpretation  and  construction  of  statutes 
the  primary  rule  is  to  ascertain  and  give  effect  to  the  intention 
of  the  legislature.  As  has  frequently  been  stated  in  effect, 
the  intention  of  the  legislature  constitutes  the  law.  All  rules 
for  the  interpretation  and  construction  of  statutes  of  doubtful 
meaning  have  for  their  sole  object  the  discovery  of  the  legis- 
lative intent,  and  they  are  valuable  only  in  so  far  as,  in  their 
application,  they  enable  us  the  better  to  ascertain  and  give 
effect  to  that  intent.  *  *  * 

"222.  It  often  happens  that  the  true  intention  of  the 
lawmaking  body,  though  obvious,  is  not  expressed  by  the 
language  employed  in  a  statute  when  that  language  is  given 
its  literal  meaning.  In  such  cases,  the  carrying  out  of  the 
legislative  intention,  which,  as  we  have  seen,  is  the  prime  and 
sole  object  of  all  rules  of  construction,  can  only  be  accom- 
plished by  departure  from  the  literal  interpretation  of  the 
language  employed.  *  *  *  When  the  intention  of  a  statute  is 
plainly  discernible  from  its  provisions  that  intention  is  as 
obligatory  as  the  letter  of  the  statute,  and  will  even  prevail 
over  the  strict  letter.  The  reason  of  the  law,  as  indicated  by 
its  general  terms,  should  prevail  over  its  letter,  when  the  plain 
purpose  of  the  act  will  be  defeated  by  strict  adherence  to  its 
verbiage.  *  *  *  The  legislative  intention,  as  collected  from  an 
examination  of  the  whole  as  well  as  the  separate  parts  of  a 
statute,  will  prevail  over  the  literal  import  of  particular  terms, 
and  will  control  the  strict  letter  of  the  statute,  where  an  ad- 
herence to  such  strict  letter  would  lead  to  injustice,  to  ab- 
surdity, or  contradictory  provisions.  It  is  an  old  and  un- 
shaken rule  in  the  construction  of  statutes  that  the  intention 
of  a  remedial  statute  will  always  prevail  over  the  literal  sense 
of  its  terms,  and  therefore  when  the  expression  is  special  or 
particular,  but  the  reason  is  general,  the  expression  should  be 
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deemed  general.  It  is  also  an  old  and  well-established  rule 
of  the  common  law,  applicable  to  all  written  instruments,  that 
'verba  intentional,  non  e  contra,  debent  inservire';  that  is  to 
say,  words  ought  to  be  more  subservient  to  the  intent  and  not 
the  intent  to  the  words.  Every  statute,  it  has  been  said, 
should  be  expounded,  not  according  to  the  letter,  but  accord- 
ing to  the  meaning,  for  he  who  considers  merely  the  letter  of 
an  instrument  goes  but  skin  deep  into  its  meaning.  *  *  * 
Whenever  the  legislative  intention  can  be  discovered,  it  ought 
to  be  followed  with  reason  and  discretion  in  the  construction 
of  the  statute,  although  such  construction  may  seem  contrary 
to  the  letter  of  the  statute.  It  is  a  familiar  canon  of  con- 
struction that  a  thing  which  is  within  the  intention  of  the 
makers  of  a  statute  is  as  much  within  the  statute  as  if  it  were 
within  the  letter ;  and  a  thing  which  is  within  the  letter  of  the 
statute  is  not  within  the  statute  unless  it  be  within  the  inten- 
tion of  the  makers.  *  *  *  The  letter  of  a  statute  must  not  be 
unreasonably  violated ;  it  is  to  be  sacrificed  only  so  far  as  is 
necessary  to  give  effect  to  the  legislative  intent.  The  rule 
has  no  application  at  all  where  the  intention  of  the  legislature, 
as  expressed  in  the  law,  is  reasonably  free  from  doubt.  And 
the  literal  and  obvious  interpretation  of  the  terms  of  a  statute 
should  be  adhered  to  in  case  the  intention  of  the  legislature  is 
doubtful.  The  rule  is  to  be  applied  only  where  there  are  cogent 
reasons  for  believing  that  the  letter  does  not  fully  and  accu- 
rately disclose  the  intent.  *  *  *  In  order  that  a  statutory  pro- 
vision may  be  construed  differently  from  its  literal  meaning, 
it  must  be  inconsistent  with  or  repugnant  to  some  other  pro- 
vision in  or  the  general  purview  of  the  act,  ♦  *  *.  An  essen- 
tial element  of  the  doctrine  is  that  the  intention  should  clearly 
appear  in  the  enactment,  otherwise  its  terms  cannot  be  disre- 
garded." 

It  must  therefore  be  held  that  the  "subjects  mentioned  in  Sec- 
tion 7648,"  as  appearing  in  7764-1,  G.  C,  really  means  the  subjects 
mentioned  in  7649,  the  latter  being  the  section  which  speaks  about 
high  school  subjects.  This  is  further  evidenced  by  the  language 
appearing  in  Section  7651,  G.  C.,  as  it  existed  prior  to  its  amend- 
ment in  107  0.  L.,  624,  the  section  formerly  reading  as  follows : 

"The  high  schools  of  the  state  shall  be  classified  into 
schools  of  the  first,  second  and  third  grades.  All  courses  of 
study  offered  in  such  schools  shall  be  in  branches  enumerated 
in  section  seventy-six  hundred  and  forty-nine." 

Section  7651,  G.  C.,  reads  at  the  present  time  as  follows : 

^'Thehigh  schools  of  the  state  shall  be  classifiew  into 
schools  of  the  first,  second  and  third  grades.  The  superintend- 
ent of  public  instruction    shall    formulate    standards  under 
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which  the  high  schools  of  the  state  shall  be  administered.  The 
superintendent  of  public  instruction  shall  formulate  a  policy 
for  the  recognition  of  intermediate  schools  (junior  high 
schools)  and  for  public  schools  dividing  their  course  as  fol- 
lows :  six  years  elementary^  three  years  intermediate  and  three 
years  high  school.  Graduates  of  intermediate  schools  shall 
be  given  such  high  school  credit  as  the  superintendent  of  pub- 
lic instruction  may  direct." 

The  second  and  third  grade  high  school  receives  its  certifica- 
tion as  to  its  grade  (sometimes  called  a  charter)  from  the  superin- 
tendent of  public  instruction,  after  proper  investigation  by  him, 
and  the  fact  that  the  second  or  third  grade  high  school  has  been 
rated  as  such  by  the  department  of  education,  and  as  the  charter 
from  the  superintendent  of  public  instruction  is  a  clear  indication 
that  the  second  or  third  grade  high  school  in  question  is  providing 
"work  in  high  school  branches,"  (7764-1),  such  schools  fall  within 
the  intent  of  Section  7764-1,  G.  C. 

In  reply  to  your  inquiry  you  are  therefore  advised  that  it  is 
the  opinion  of  this  department,  upon  the  questions  involved,  that: 

1.  In  lieu  of  providing  work  in  high  school  branches,  as  re- 
quired of  boards  of  education,  under  the  provisions  of  Section 
7764-1,  G,  C.,  a  board  of  education  may  transport  to  a  high  school 
outside  the  district  all  pupils  of  compulsory  school  age  who  have 
finished  the  ordinary  grade  school  curriculum  (7648,  li.  C),  and 
who  live  more  than  four  miles  from  any  high  school. 

2.  A  board  of  education  maintaining  a  second  grade  or  a 
third  grade  high  school  is  satisfying  the  requirements  of  Section 
7764-1,  G.  C.,  by  providing  work  in  high  school  branches  for  those 
pupils  who  have  not  graduated  from  such  second  or  third  grade 
high  school. 

8.  Where  one  word  or  a  section  number  has  been  wrongly 
used  for  another  and  the  context  affords  the  means  of  construction, 
the  proper  word  or  section  number  will  be  deemed  substituted  or 
supplied. 

In  Section  7764-1,  where  provision  is  made  that  boards  of  edu- 
cation shall  provide  work  in  high  school  branches,  as  mentioned 
in  Section  7648,  G.  C.,  an  error  in  the  section  number  7648  is  appar- 
ent and  such  section  number  should  read  7649,  G.  C.,  the  latter  be- 
ing the  section  of  the  General  Code  which  defines  what  shall  be 
work  in  high  school  branches  in  the  public  schools. 
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Powers  Formerly  Exercised  by  the  Inspector  of  Boilding  and  Loan 
Associations  Are  Now  Transferred  to  the  New  Department  of 
Commerce.  A  Corporation  Loaning  Money  on  Indorsed  Notes 
and  Also  EIngaged  in  the  Business  of  Selling  Investment  Certifi- 
cates is  Subject  to  the  Jurisdiction  of  the  Department  of  Com- 
merce as  to  Both  of  Its  Activities. 


No.  2406 — (Opinion  Dated  September  9,  1921) 

Department  of  Commerce,  Division  Building  and  Loan,  Columbus, 

Ohio: 

Gentlemen — Acknowledgment  is  made  of  the  receipt  of  your 
recent  request  for  the  opinion  of  this  department  as  follows  : 

"Pursuant  to  the  provisions  of  Section  154-89  of  the  Ad- 
ministrative Code,  this  Division  hds  been  requested  to  assume 
authority  over  Blank  Company,  of  Columbus,  Ohio. 

"The  enclosed  letter  from  L.  D.  Blank,  Esq.,  legal  director 
of  the  said  company,  is  self  explanatory. 

"As  indicated  therein,  will  you  kindly  advise  this  office 
whether  it  will  be  necessary  for  this  company  to  maintain  its 
qualifications  under  the  chattel  loan  law  in  order  to  carry  on 
their  business  in  the  manner  indicated  after  having  been 
brought  under  the  jurisdiction  of  this  department?" 

The  business  of  this  company  is  of  a  two-fold  kind,  (1)  the 
loaning  of  money  on  endorsed  notes,  and  (2)  the  sale  of  investment 
certificates.  The  law  relating  to  chattel  loans  is  found  in  Sections 
6346-1  et  seq.,  G.  C,  while  the  law  relative  to  bond  investment  com- 
panies is  found  in  Sections  696  et  seq.,  G.  C.  Copies  of  the  company's 
endorsed  notes  and  its  investment  certificates,  with  a  letter  from 
its  counsel,  were  enclosed  with  your  subsequent  letters. 

The  substance  of  the  sample  note  submitted  is  that  XYZ  agrees 
to  pay  AB,  CD  and  EF,  or  their  order,  one  hundred  dollars  in  ten 
equal  installments  at  the  company's  office.  The  payments  begin 
thirty  days  after  date  and  six  dollars'  interest  is  payable  eleven 
months  after  date.  So  that  the  principal  is  payable  at  the  end  of 
ten  months  and  interest  equal  to  six  per  cent  per  annum  is  payable 
eleven  months  after  date.  The  note  is  then  negotiated  by  the  en- 
dorsement of  AB,  CD  and  EF  and  delivery  to  the  company,  which 
then  loans  the  sum  of  one  hundred  dollars.  Whether  the  money  is 
actually  paid  to  the  endorsers  or  to  the  maker  is  not  stated  and  is 
not  material. 

Section  6346-1  in  part  provides: 

"It  shall  be  unlawful  *  *  *  to  engage  ♦  *  ♦  in  the  business 
of  making  loans  on  *  *  *  endorsed  *  *  *  notes  ♦  *  *  at  a  charge 
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or  rate  of  interest  in  excess  of  eight  per  cent  per  annum,  in- 
cluding all  charges." 

without  first  having  obtained  a  license.    The  time  and  distribution 

of  the  payments  in  the  note  are  set  out  in  the  facts  and  it  is  enough 

to  say  that  as  a  result  of  this  method  of  pajnnent,  the  note  is  within 

the  rule  stated  in  Collateral  Loan  Company  v.  Bell,  17  0.  N.  P. 

(n.  s.)»  p.  385,  388.    Of  a  similar  note  the  court  there  said: 

"What  the  installment  note  does  is  as  follows:  The  bor- 
rower gets  the  use  of  one  hundred  dollars  for  the  first  month 
only,  for  at  the  end  of  the  first  month  he  makes  a  payment 
which  lessens  the  principal,  which  the  borrower  is  entitled  to 
keep  for  the  whole  year,  and  so  on  from  month  to  month  as 
payments  are  made,  the  principal  growing  less  and  less,  though 
the  borrower,  according  to  the  statute  and  usage,  is  entitled  to 

the  use  of  the  principal  sum  for  the  whole  year." 

•  > 

In  this  case  the  court  interprets  and  gives  effect  to  the  plfrase 
"eight  per  cent  per  annum"  and  holds  that  such  an  installment  note 
may  not  in  the  aggregate  draw  a  greater  amount  of  interest  than 
would  be  equal  to  the  interest  on  the  principal  for  the  time  actually 
used  at  the  rate  of  eight  per  cent  per  annum,  unless  the  loaner  has 
complied  with  the  chattel  loan  law. 

This  was  the  interpretation  placed  upon  the  business  of   this 

company  by  the  former  commissioner  of  securities,  and  acquiesced 

in  by  this  company,  as  their  counsel  says : 

"We  then  came  in  conflict  with  the  chattel  loan  law.  *  *  * 
We  do  not  make  loans  upon  the  mortgage  or  pledge  of  the  chat- 
tels at  all,  but  we  do  take  the  endorsed  notes." 

In  referring  to  the  Cleveland  case,  above  referred  to,  counsel 

for  the  company  further  says  that: 

"The  holding  would  have  been  the  same  if  the  original 
note  had  drawn  only  six  per  cent ;  the  monthly  payment  plan 
had  made  it  average  more  than  eight  per  cent.  In  order  that 
this  holding  of  the  court  might  not  interfere  with  our  collection 
of  principal  and  interest,  we  qualified  under  the  chattel  loan 
law." 

Another  side  of  the  business  of  the  company  consists  in  the 
sale  of  investment  certificates.  It  is  not  a  building  and  loan  asso- 
ciation. One  of  the  sample  copies  submitted  is  therein  named  a 
"twenty  year  twenty  payment"  certificate.  In  this  certificate — 
and  only  one  of  them  need  be  considered — ^the  company  agrees  to 
pay  the  investor  in  twenty  years  a  certain  sum  of  money  plus  divi- 
dends from  certain  surplus  earnings.  The  invester  pays  for  the 
certificate  in  a  like  period  of  time  in  installments.    There  are  other 
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provisions  as  to  the  investor's  participation  in  the  surplus  earnings 
over  eight  per  cent  on  the  capital  stock,  interest  on  advance  pay- 
ments and  surrender  provisions  that  need  not  be  stated  in  further 
detail. 

Section  697,  G.  C,  defines  a  bond  investment  company  for  the 
purpose  of  supervision,  in  part  as  follows: 

"Every  corporation,  *  *  *  other  than  a  building  and  loan 
association,  which  *  *  *  sells  certificates,  *  *  *  or  other  invest- 
ment securities  of  any  kind,  on  the  partial  payment  or  install- 
.ment  plan,  shall  be  deemed  a  bond  investment  company." 

The  following  sections  provide  for  a  deposit  by  such  companies 
of  one  hundred  thousand  dollars  and  impose  certain  requirements 
and  supervision. 

From  the  correspondence  accompanying  your  letter,  and  by 
personal  conference,  it  is  learned  that  heretofore  this  company  has 
riot  been  regarded  as  subject  to  the  jurisdiction  of  the  superintend- 
ent of  building  and  loan  associations.  As  above  stated,  however, 
it  did  qualify  under  the  chattel  loan  law,  but  now  since  the  enact- 
ment and  going  into  effect  of  the  Administrative  Code,  particularly 
Section  154-39,  G.  C.,  the  director  of  the  Department  of  Commerce, 
as  stated  in  your  letter,  has  directed  your  division  to  "assume  au- 
thority" over  the  company,  that  is,  to  permit  and  require  the  com- 
pany to  qualify  under  Section  696  et  seq.,  G.  C,  as  a  bond  invest- 
ment company.  I  am  informed  that  the  opinion  of  this  depart- 
ment is  not  requested  as  to  the  status  of  the  company  under  Sec- 
tions 696  et  seq.,  G.  C,  as  a  bond  investment  company,  the  director 
of  the  department  having  thus  passed  upon  this  question.  Nor 
is  it  contended  that  the  loan  business  of  the  company  has  in  any 
manner  changed  or  that  the  chattel  loan  law  has  been  amended  since 
the  former  ruling.  Nor  is  counsel  for  the  company  understood  to 
contend  that  considering  the  chattel  loan  law  by  itself,  his  company 
is  exempted  from  or  taken  out  of  the  operation  of  that  law.  But 
the  question  seems  to  be  now,  whether  or  not,  by  reason  of  Section 
154-39  of  the  Administrative  Code,  and  possibly  other  provisions  in 
that  Code,  transferring  the  duty  of  enforcing  the  chattel  loan  law — 
formerly  entrusted  to  the  commissioner  of  securities — to  your  di- 
vision in  the  Department  of  Commerce,  and  the  present  ruling,  and 
the  future  qualification  of  this  company  as  a  bond  investment  com- 
pany it  is  now  subject  to  the  provisions  of  Section  6346-1  as  con- 
ducting a  chattel  loan  business  regulated  by  those  sections.  Or, 
to  state  in  another  way,  you  want  to  know  whether  this  company, 
upon  compliance  with  Sections  696  et  seq.,  as  a  bond  investment 
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company,  will  then  be  obliged  to  continue  its  compliance  with  the 

chattel  loan  law  as  being  engaged  in  loaning  nioney  on  endorsed 

notes. 

Section  154-39  of  the  Administrative  Code  in  part  provides 

that  the  Department  of  Commerce 

"shall  have  all  powers  and  perform  all  duties  vested  in  the  in- 
spector of  building  and  loan  associations  *  *  *  and  the  commis- 
sioner of  securities;  *  *  *  and  said  department  shall  have  all 
powers  and  perform  all  duties  vested  by  law  in  any  and  all  of- 
ficers, deputies  and  employes  of  such  offices  and  departments. 
Wherever  powers  are  conferred  or  duties  imposed  upon  any 
such  department,  offices  or  officers,  such  powers  and  duties 
shall  be  construed  as  vested  in  the  Department  of  Commerce." 

This  provision  explicitly  transfers  all  powers  formerly  exer- 
cised by  the  inspector  of  building  and  loan  associations  and  the  com- 
missioner of  securities  to  the  new  Department  of  Commerce.  The 
answer  to  your  question  becomes  relatively  simple  by  observing 
here  that  the  Administrative  Code  merely  puts  these  powers  and 
functions  into  one  new  department ;  it  contemplates  the  same  pow- 
ers and  duties  as  conferred  and  imposed  by  the  then  existing  laws, 
relating  to  bond  investment  companies,  and  the  business  of  loaning 
on  endorsed  notes  at  a  rate  in  excess  of  eight  per  cent  per  annum ; 
it  does  not  in  any  manner  change  the  substantive  law  in  this  regard 
and  Sections  696  et  seq.,  and  6346-1  et  seq.,  remain  unaffected  in 
any  manner  by  the  Administrative  Code,  except  that  they  are  now 
to  be  enforced  by  the  new  department  thus  created. 

The  conclusion  seems  to  be  irresistible  that  these  loans  being 
made  upon  "endorsed  *  *  *  notes  at  a  charge  or  rate  of  interest  in 
excess  of  eight  per  cent  per  annum"  may  not  be  made  except  in  com- 
pliance with  Sections  6346-1  et  seq. 

This  department  has  not  been  advised  of  any  theory  upon 
which  the  claim  of  exemption  from  such  compliance  was  based,  un- 
less it  be  the  suggestion  of  duplicate  license  and  inspection.  The 
answer  to  this  is  that  the  company  is  doing  two  kinds  of  business, 
upon  which  the  state,  in  separate  and  distinct  laws,  has  imposed 
certain  conditions,  and  it  is  the  fact  that  the  company  is  thus  en- 
gaged in  these  two  kinds  of  business  that  entails  such  apparent 
double  license  and  inspection. 

You  are  therefore  advised  that  under  these  circumstances  con- 
tinued compliance  on  the  part  of  this  company  with  the  chattel  loan 
law  will  be  necessary  if  its  loaning  business,  as  above  described,  is 
continued. 
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NEW    INCORPORATIONS 

The  Tire  Fusing  Co.,  Cleveland,  $1,- 
000.  Henry  Selnick.  H  E.  Kohen, 
Wm.  F.  Waldeisen,  B.  J.  Mannow,  J. 
Scbultz. 

The  Marietta  Bus  Co.,  Marietta, 
$40,000.  Wm.  H.  Lorentz,  Lloyd  S. 
Stacy,  Joesph  Doak,  Donald  Blue,  C. 
R.  Williamson. 

The  Motor  Agency  Co.,  Toledo, 
$10,000.  Geo.  W.  Ritter,  N.  E.  Hut- 
chens,  Lee  H.  Schminck,  E.  E.  Lay, 
O.  W.  Ayars. 

The  Hiehland  Lumber  Co.,  Cleve- 
land, $75,000.  E.  L.  Andrews,  S.  L. 
Orr,  R.  M.  Kuhns,  R.  F.  Bingham,  J. 
C.  Fisher. 

The  Geauga  Producers  Milk  Co., 
Cleveland,  $20,000.  C.  F.  Gobb,  H. 
R.  Stillwell,  A.  A.  Clymer,  James 
Tretera,  Frank  Adams.     * 

The  F.  A.  Skeel  Constr.  Co.,  Cleve- 
land, $10,000.  E.  E.  Detrich,  Paul 
Marshall,  Blanche  Galen,  Helen  K. 
Makely,  Elsie  P.  Elliott. 

The  Bunoralow  Builders  Co.,  Cin- 
cinnati, $10,000.  H.  E.  Ritchie,  F. 
Wei  land,  H.  J.  Schwer,  Louis  Wei- 
land,  A.  M.  Vogel. 

The  Belle  Hardware  Co.,  Lakewood, 
$10,000.  C.  W.  Schaefer,  Keith  Law- 
rence, F.  A.  Pagel,  Wm.  M.  Hahn, 
W.  J.  Lister. 

The  Bayer  Hardware  Co.,  Colum- 
bus, $15,000.  S.  L.  Bayor,  F.  M.  El- 
lis, Stella  M.  Bayer,  N.  J.  Francisco, 
Harry  Bayer. 

The  Hopewell  Coal  Co.,  Columbus, 
S125,000.  L.  E.  Robinson,  Fred  L. 
Dunran.  J.  H.  Arnold,  J.  Christoff, 
Frank  E.  Dungan. 

The  Majestic  Savings  &  Loan  Co., 
Cleveland.  $10,000.  F.  W.  Green,  J. 
W.  Woods,  Cjrrus  Locher,  Florence 
BuTstrom,   Catherine   Carroll. 

The  Elkhom  Coal  Co.,  Cincinnati, 
$50,000.  W.  K,  Elliott,  Geo.  N.  Rapp, 
Clifford  McDermott,  Geo.  A.  Dom- 
ette,  Albert  Opunger. 

The  Crescent  Signal  Lamp  Co.. 
Clvde.  $100,000.  R.  V.  Rule.  L.  J. 
Weadock,  A.  L.  Rule,  Henry  M.  Kel- 
ler ,  E.  J.  Weadock. 

The  Farmers  Securities  Co.,  Cleve- 
land. $100,000.  N.  F.  Jacob,  E.  J. 
Kline,  C.  G.  Kistler,  F.  E.  Schmiedel, 
S.  R.  House. 


The  Cincinnati  Fall  Festival  Co., 
Cincinnati,  $5,000.  J.  A.  Reilly,  E. 
A.  Seiter,  J.  Stacy  Hill,  C.  B.  Braun- 
stein,  H.  H.  Suydam. 

The  Carl  Wilke  Co.,  Sandusky, 
$30,000.  Geo.  W.  Pratt,  Carl  Wilke. 
Pearl  V.  Wilke,  E.  S.  Stephens,  R. 
M.  Breckenridge. 

The  Majestic  Bond  &  Mortgage  Co., 
Columbus,  $500.  Ira  R.  Pontius,  W. 
V.  Wynn.  Kenneth  McKinley,  R.  W. 
Walton,  W.  S.  Pealer. 
The  Manufacturers*  Exhibit  Co., 
$500.  John  B.  Oviatt,  E.  J.  Warrick, 
A.  E.  Rogers,  A.  Dunn,  M.  Fiehn. 

The  Portage  Tool  Co.,  Akron,  $10,- 
000.  Wm.  J.  Bowers.  Perry  G.  Hall, 
Lloyd  H.  Hall,  Levi  O.  Hall,  John 
Latimer. 

The  Unity  Electric  Co.,  West  Uni- 
ty, $100,000.  C.  F.  Chapman,  F.  M. 
Cobourn.  R.  P.  Whitehead,  Robert  G. 
Day,  S.  E.  C.  Moor. 

The  Straub  Patented  Block  Co., 
Warren,  $30,000.  Hiram  M.  Collier, 
Wm.  Jennings.  J.  R.  Evans,  F.  J. 
Straub,  J.  A.  Beck. 

The  Akron  General  Jappanning  Co., 
Akron.  S^IOOOO.  J.  H.  Dale,  Lawson 
A.  Kirkland,  Glady  Augeletty,  S.  D. 
Fei^-e,  A.  T.  Glass. 

The  South  End  News  Pub.  Co., 
Cleveland,  $1,500.  L.  G.  Collister,  W. 
P.  Edmonson.  V.  L.  Collister,  B.  M. 
Collister.  J.  N.  Hanson. 

The  A.  Kline  Co.,  Portsmouth, 
$100,000.  Abe  Kline,  A.  H.  Bannon, 
E.  G.  Miller.  John  T.  Wheldon,  M.  L. 
Cooper. 

The  Racine  Tire  &  Rubber  Co., 
Cincinnati.   $50,000     E.   F.   Peters,  J. 

E.  Moloney,   J.    G.   DeFosset,   R.    L. 
Hinds. 

Thp  John  F.  Rees  Co.,  Columbus, 
$100  000.     E.  E.  Roberts.  J.  M.  Orr, 

F.  G.  Howald,  Wm.  L.  VanSickle,  J. 
F.  Rees. 

The  Green wood-Niafara  Co.,  Cleve- 
land, $500.  W.  C.  Merrick,  Charles 
Follett,  Ashley  M.  VanDuzer,  Orville 
Smith,  Walker  H.  Nye. 

The  H.  R.  Myers  Shoe  Co.,  Cam- 
bridge, $25,000.  Harry  R.  Myers,  Lil- 
ian Myers,  Fred  V.  Myers,  Archie  Lof- 
land,  Jr.,  J.  B.  Thompson. 

The  0.  H.  Valentine  Co.,  Cleveland, 
$10,000.  0.  H.  Valentine.  R.  C.  Hvre, 
R.  E.  Hyre,  N.  C.  Kees,  W.  C.  Kelly. 
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The  Real  Estate  Abstract  Co.,  To- 
ledo, 125,000.  Arthur  C.  Longbrake, 
Frederick  C.  Schaal,  Carl  H.  Beckham, 
William  C.  Rowe,  Harry  H.  Crist. 

The  Buckeye  Electric  Co.,  Lima, 
$10,000.  A.  E.  Henry,  H.  V.  Swine- 
hart,  G.  M.  Kindell,  C.  W.  Zaenglein, 
W.  Vamer. 

The  Union  Livestock  Co.,  Marys- 
ville,  $5,000.  Chris  Boerger,  At.  T. 
Coons,  D.  C.  Bolenbaugh,  Pearl  Tos- 
sey,  0.  P.  Neutzel. 

The  Seubert-Hoops  Co.,  Cincinnati, 
$10,000.  Frank  H.  Seubert,  J.  H. 
Hoops,  Emma  L.  Hoops,  Pearl  F.  Seu- 
bert. Walter  L.  Wente. 

Tne  Rockport  Lumber  Co.,  West 
Park,  $10,000.  Harry  W.  Lower,  R. 
L.  Toben,  M.  B.  Penneil,  D.  L.  Schwab, 
George  T.  Healea. 

The  Amusement  Promoters  Co., 
Elyria,  $10,000.  P.  G.  Koehle,  J.  C. 
Carpenter,  H.  Hinkson,  Steve  J.  Les- 
er,  H.  A.  Pounds. 

The  Velico  Tire  &  Rubber  Co., 
Youngstown,  $25,000.  B.  Antonucci, 
John  Velico,  D.  G.  Frampton,  C.  A. 
Harpman,  Thomas  Bennett. 

The  Richter  &  Phillips  Co.,  Cin- 
cinnati, $220,000.  M.  Phillips.  C.  E. 
Richter,  Lawrence  Fedderman,  S.  R. 
Yoi^ng.  J.  H.  Phillips,  Sara  Phillips. 

The  J.  D.  Deutsch  Realty  Co., 
Cleveland.  $500.  S.  S.  Deutsch,  Fan- 
nie B.  Steam,  J.  L.  Stem,  Rose  R. 
Deutsch.  Wm.  Deutsch. 

The  Superior  Lite  Co.,  Cleveland, 
$20,000.  J.  Rapport,  Minnie  Rapport, 
Max  Rapport,  Sol  Edgert,  M.  Gins- 
burg. 

The  Lima-Elida  Transportation  Co., 
Lima,  $5,000.  H.  E.  Myers.  F.  Scott 
Kitson,  H.  P.  Mowrey,  R.  P.  Day, 
Norman  Funni. 

The  Redinbo  Co.,  Sidney,  $25,000. 
R.  A.  Redinbo.  J.  H.  McCashen,  M. 
A.  Doorley,  M.  V.  Loudenback.  D.  F. 
Jackey. 

The  Lake  Shore  Engineering  and 
Mfg.  Co.,  Cleveland.  $10,000.  Geo. 
W.  Horn.  Homer  A.  Miner,  J.  W. 
Beam.  Ernest  Szekely,  H.  Black ett. 

The  A.  O.  Wente  Copper  Works 
Co.,  Cincinnati.  $25,000.  A.  O.  Wente, 
G.  K.  Wente.  H.  G.  Heis.  S.  H.  Heis, 
H.  A.  Sounders. 

The  Preferred  Mortgage  Co..  Can- 
ton, $500.  C.  A.  Alexander.  M.  J. 
Horsburgh,  John  H.  Schultz,  Trafton 
M.  Dye,  L  M.  McDonough. 

The  Reflex  Motor  Lamp  Co.,  Cleve- 
land,  $5,000.     Arnold     S.      Kletzkin, 


Manuel  Biskind,     L    S.  Hurwitz,  M. 
Welensky,  Fred  S.  Neubauer. 

The  Congress  Hotel  Co.,  Cleveland, 
$10,000.  Maria  Schnieder,  Michael 
Brenner,  .D.  H.  Hopkins,  M.  K.  Hop- 
kins, L.  M.  Johnston. 

The  Way-Lite  Reflector  Co.,  Cleve- 
land, $10,000.  Albert  R.  Homer,  E. 
H.  Powell,  R.  E.  Toll,  J.  E.  Morris,  M. 
V.  Vauder. 

The  Ideal  Spring  Co.,  Columbus, 
$25,000.  E.  L  Washburn,  C.  H.  Cant- 
well,  Neil  O'Connor,  R.  L.  Bayer,  E. 
J.  Wyer. 

The  State  Roofing  Co.,  Cleveland. 
$10,000.  Max  Greenberg,  L.  E.  Gru- 
baum,  A.  Kohrman,  Maurice  Singer. 
Jacob  Singer. 

The  Milton  Banking  Co.,  Wellston. 
$100,000.  Ed  T,  Evans,  Frank  C. 
Morrow,  B.  F.  Wills,  Allen  M.  Rowe., 
John  A.  Hollberg,  L.  P.  Guilfoile,  E. 
D.  Blanchard.  W.  M.  Hotchkiss. 

The  Sheppard  Produce  Co.,  Cleve- 
land, $500.  W.  W.  Williver,  Isaac 
Sheppard.  Louis  N.  Ridenour,  Mar- 
garet R.  Sheppard,  S.  L.  Welland. 

The  Gem  City  Accessory  Sales  Co., 
Dayton.  $10,000.  Frank  H.  Requarth, 
James  K.  Gebhart,  Henry  H.  Hollen- 
camp,  Margery  Miller,  Edwin  J.  Leen. 

The  Manard  Co.,  Dayton,  $25,000. 
H.  B.  Tooker,  J.  W.  Leonard,  C.  B. 
Vrooman,  J.  L.  Stanton,  L.  A.  Sene- 
cal. 

The  Quick  Garage  Co.,  Cincinnati, 
$30  000.  Edw.  Womacks,  John  S, 
Womacks,  Carl  F.  Noelcke,  F.  C.  Wil- 
liams, Fred  Thoman. 

The  Cleveland  Piston  &  Mfg.  Co., 
Cleveland,  $25,000.  John  H.  Cox, 
George  R.  Johansen,  Alfred  A.  Abra- 
moska,  John  R.  Cox,  John  J.  Meyer. 

The  Gross  Accessory  Co.,  Cleve- 
land, $10,000.  Carrie  F.  Wolfe,  M. 
A.  Stephens,  George  G.  Gross,  A.  G- 
Sundee,   A.   B.   Cherry. 

The  Ohio  Legan  Blank  Co.,  Cleve- 
land. $10,000.  Jay  S.  Sheldon,  E.  C. 
Plasman,  Carl  F.  Lezius,  J.  Paul 
Thompson,  E.  K.  Curtiss. 

The  Tire-Practy  System  Co..  Ak- 
ron, $10,000.  Harry  A.  Frazier,  R. 
McLaughlin.  K.  M.  McCanna,  H.  R. 
Anderson,  Martin  S.  Kelly. 

The  Midland  Realty  Co.,  Paines- 
ville,  $25,000.  James  M.  Young,  Roy 
A.  Tuttle,  Martin  A.  Tuttle,  Lloyd  G. 
Tuttle,   E.   Louise   Bernard. 

The  Hazelett  Storage  Battery  Co., 
Cleveland,  from  1200  to  1700  shares, 
no  par  value. 
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The  Fiduciary  Mortgage  &  Discount 
Co.,  Awron,  J.  L.  Smith,  Fred  Renk- 
ert,  C.  A.  Rukamp,  Fred  V.  Stewart, 
Lee  R.  Davis,  (10,000) 

The  Girls  Athletic  Chib  Co.,  Colum- 
bus, $20,000.  Daisy  F.  Sellers,  Eliza- 
beth  Marshall,  Marguerite  Kellerman, 
Alice  Jeremy,  Maud  Gerald  ^malley.  . 

The  Farmers'  Sales  Service  Co., 
Cincinnati,  $10,000.  Howard  Henry 
Gau,  Howard  L.  Bevis,  Charles  E. 
Weber,  C.  Tatgenhorst,  Jr.,  William 
P.  Hohmann. 
1—2129— DEPT  REPORTS     • 

The  J.  E.  Turner  Co.,  Conneaut, 
$20,000.  J.  E.  Turner,  R.  C.  Blake, 
Lydia  Turner,  Mabel  Blake,  M.  R. 
Smith. 

The  Northern  Ohio  Savings  &  Loan 
Co.,  Cleveland,  $1,000,000.  William 
J.  Dawley,  R.  B.  Sill,  Stephen  M. 
Young,  L.  H.  Wolfe.  A.  A.  Dawley. 

The  Penn  Mutual  Savings  &  Loan 
Co.,  Cleveland,  $1,000.  M.  L.  Mer- 
chant, J.  M.  Whitford,  R.  L.  Kornfeld. 
H.  L.  Smith,  M.  V.  Vander. 

The  Whitley  Oil  &  Gas  Co.,  Cleve- 
land, ^0,000.  Henry  L.  Jollay,  H.  L. 
Pamienter,  I.  M.  Grolle.  C.  E.  Rich- 
ards, E.  O.  Loeber. 

The  Western  Irrigation  Co.,  Cin- 
cinnati. $87,500.  S.  C.  Roettinger, 
John  E.  Roth,  William  H.  Simpson, 
William  J.  Rielly,  George  E.  McCub- 
bin. 

The  Wirtshafter  Realty  Co.,  Cleve- 
land, $50,000.  Morris  Wirtshafter, 
Harriet  Wirthshafter,  Sol  Edgert,  D. 
R.  Hertz,  M.  Ginsberg. 

The  T.  B.  Stirgwolt  &  Sons  Co.,  Co- 
lumbus, $10,000.  J.  B.  Schoemaker, 
W.  D.  Wall,  Mrs.  L  G.  Stirgwolt,  C. 
W.  Stirgwolt,  Mrs.  T.  B.  Stirgwolt. 

The  Red  Lion  Products  Co.,  Cincin- 
nati, $5,000.  Parlin  Lillard,  Anthony 
A.  Cavey,  Joseph  H.  O'Connell,  John 
G.  O'Connell,  Samuel  S.  Yantis. 

The  Print-Aid  Co.,  Dayton,  $10,000. 
Herman  Koepnick,  Raymond  L.  Wet- 
zel, Charles  W.  Gibson,  Edw.  P.  Drex- 
ler,  Jeanette  Wetzel. 

The  Hospital  Clinic  Co.,  Cleveland, 
$500.  Hazel  E.  Hibbert.  Arthur  J. 
Halle,  Philmore  J.  Haber,  M.  Beattis, 
Moiris  Berick. 

The  Glenn  H.  Fuller  Co.,  Cleveland, 
$500.  Max  E.  Meisel.  Glenn  H.  Ful- 
ler,  L.  T.  Kelly. 

The  Depositors'  Mortgage  Co., 
Lakewood,  $500.  M.  S.  Cerrezin,  E. 
W.  McGraw.  William  J.  Wilson,  Geo. 
Palda,  S.  Halama. 


The  Ashtabula  County  Farm  Bu- 
reau Corp.  Co.,  Jefferson,  $5,000.  S.  B. 
Noxon,  M.  A.  Ring,  F.  N.  Morris,  F. 

B.  Armstrong,  F.  E.  Piper. 

The  F.  J.  Rhoades  Co.,  Cleveland, 
$10,000.  E.  J.  Warrick,  A.  E.  Rog- 
ers, A.  J.  Pejsa,  L.  M.  Sewell,  H.  E. 
Allport. 

The  Ericson  Sanatorium  Co., 
Youngstown,  $20,000.  John  A.  Eric- 
son,  Homer  H.  Carlyle,  M.  G.  Lyle,  H. 
N.  George,  E.  .C.  Clair. 

The  Braunlich  Drug  Co.,  Cleveland, 
$10,000.  Hugo  Braunlich,  Frederick 
Braunlich,  Frieda  Braunlich,  Walter 
Braunlich,  Alvina  Braunlich. 

The  Conservation  Utilities  Co.,  To- 
ledo, $25,000.  Ashley  N.  Chandler, 
Annie  Chandler,  Sylvanus  P.  Jermain, 
L.  P.  Smith. 

The  Clark  Products  Co.,  Springfield, 
$40,000.  Harry  Clark,  Denton  C. 
Crowl,  Luella  V.  Clark,  Lucile  V.  Al- 
len, Raymond  Southworth. 

The  B.  &  H.  Battery  Co.,  Cleve- 
land, $5,000.  Thomas  Beach,  Osborn 
E.  Heydorn,  Charles  J.  Ray.  E.  S. 
Heydom,  Mrs.  Anna  Heydorn. 

The  Risley  Accessories  Co.,  Cleve- 
land, $500.  K.  T.  Siddall,  Quay  H. 
Findlay,  Trafton  M.  Dye,  C.  A.  Alex- 
ander, I.  M.  McDonough. 

The  Snappy  Gum  Co..  Toledo,  $500. 
Charles  L.  Daggett,  Claude  H.  Dag- 
gett, Frank  D.  Cook,  Otto  L.  Hanki- 
son.  Murry  Healea. 

The  Mansfield  Gas  &  Oil  Co.,  Mans- 
field, $10,000.  Charies  S.  Wilson, 
Charles  Haag,  Louis  Ackerman,  John 
Weaver,  Harry  Cromer,  J.  M.  Van 
Tilburg,  L  D.  Mohler,  C.  Fulton  Ti- 
manus. 

The  Lake  Erie  Savings  &  Loan  Co., 
Lorain.  $35,000.  W.  B.  Walters,  Jos. 
S.  Schultz,  Charles  J.   Shuster.  John 

C.  Jaworski,  John  C.  Guzik. 

The  Service  Tire  &  Supply  Co., 
Cleveland.  $30,000.  Frank  J.  Ruff, 
Lisle  B.  Hart,  Edith  Ruff,  Harold  G. 
Hart,  K.  E.  Hagerty. 

The  Waldman-Fuller-Jones  Co., 
Cleveland,  $1,000.  P.  Waldman,  Max 
Meisel,  Glenn  H.  Fuller,  Joel  H.  Ful- 
ler, L.  T.  Kelly. 

The  Cleveland  Soil  Co.,  Cleveland, 
$25,000.  Warren  W.  Lovell,  Frank  B. 
Schwartz,  D.  T.  Miller,  V.  Rice,  F.  U. 
Mowll. 

The  McKay  Machine  Co.,  Youngs- 
town, $75,000.  Harvey  D.  Miller, 
Thomas  I.  Thomas.  Ralph  J.  Miller, 
Russell  T.  Todd,  Ambrose  J.  Wardle. 
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The  Photogenic  Machine  Co., 
Youngstown,  $10,000.  Earl  G.  Per- 
kins, Glen  W.  Perkins,  William  H. 
Hodge,  Florence  M.  Perkins,  William 
W.  Zimmerman. 

The  H.  S.  Adams    Creamery     Co., 
'  Chillicothe,    $15,000.     H.    S.    Adams, 
Jacob   Gearhart,   William   E.   Rudeel, 
Walter   Foley,   Percy  Brown. 

The  G.  H.  Linder  Co.,  Cincinnati, 
$30,000.  G.  H.  Linder,  Julia  E.  Dor- 
sey,  L.  Vivian-Smith,  -George  Vivian- 
Smith,  George  C.  Liebtag. 

The  Miami  Machine  Co.,  Toledo, 
$25,000.  Earl  L.  Hopkins,  Harry  E. 
Fitkin,  A.  B.  Taggart,  Robert  New- 
begin,  Howard  Lewis. 

The  Tickel  Gas  Machine  Co.,  Cin- 
cinnati, $50,000.  Joseph  E.  Ticket 
Robert  Dennis,  Fred  H.  Bossemeyer, 
Walter  K.  Sibbald,  Ralph  M.  Plymp- 
ton. 

The  Dayton  Carrier  &  Mfg.  Co., 
Dayton,  $10,000.  Hazen  H.  Miller, 
Edwin  A.  Sterzer,  Howard  E.  Hull, 
Harvey  L.  Anderson,  Gilead  E.  Tur- 
ner. 

The  Ledge  Lawn  Co.,  Akron,  $10,- 
000.  Alfred  B.  Linck,  Proctor  Noyes, 
Guy  M.  Kennedy,  K.  M.  McCanna, 
Lawrence  B.  Kuhlman. 

The  Dee  Grocery  Co.,  Bucyrus,  $10,- 
000.  J.  M.  Strelitz,  Vallie  Roderick, 
Laura  Orrison,  James  H.  Prender- 
gast,  Edwin  C.  Dee. 

The  Workmen's  Compensation  Ser- 
vice Co.,  Cleveland,  $500.  H.  H.  Mc- 
Keehan,  Charles  Follett,  Orville 
Smith,  Walker  H.  Nye,  John  W.  Eck- 
el berry. 

The  Cleveland  Carbon  Eliminator 
Co.,  Cleveland,  $500.  Allen  Baker, 
Walter  Stephens,  Andrew  Lillie,  Da- 
vid Hughes,  Guy  H.  Wheeler. 

The  Linn  Food  Products  Co.,  Cleve- 
land, $1,000.  L.  T.  Taylor,  J.  E. 
Wingate,  C.  F.  Waag,  N.  D.  Simco, 
Emilie  Weiner. 

The  Medina  Savings  &  Loan  Co., 
Medina,  $500  000.  H.  P.  H.  Robinson, 
H.  W.  Codding,  Louis  Voorhees,  E. 
K.  Sheffield,  H.  H.  Montis. 

The  Panther  Motors  Co.,  Cleveland, 
$100,000.  L.  T.  Taylor,  J.  E.  Win- 
rate.  Emilie  Weiner,  A.  D.  Simco,  C. 
F.  Waag. 

The  Factories  Equipment  Co., 
Cleveland,  $500.  B.  L.  Farmer,  M.  L. 
Kunc,  G.  E.  Senkbiel,  F.  B.  Fultz, 
Fred  E.  Pfeiffer. 

The  Columbus  Whistle  Bottling  Co., 
Columbus,  $25,000.    Guy  G.  Mills,  Os- 


car F.  Wiechers,  Benj.  C.  Schmitt, 
Charles  A.  Trowbridge,  Arthur  E. 
Schenck. 

The  Corlett  Aeromap  Co.,  Cleve- 
land, $25,000.  E.  H.  Corlett,  C.  F. 
Brush,  Jr.,  C.  B.  Sawyer,  M.  W.  Gar- 
nett,  William  R.  Kiefer. 

The  Pord  Safetgr-Ught  Co.,  Ck>- 
ilumbus,  $500.  Harry  L.  Hop  wood, 
Phil  S.  Bradford,  H.  E.  Frye,  Stuart 
R.  Bolin,  Dora  Lantz. 

The  Geographic  Film  Co.,  Cincin- 
nati, $100,000.  Albert  Krippendorf, 
Jasper'  E.  Holley,  Erett  L.  Kenepp, 
Burton  B.  Tuttle,  Emma  W.  Holley. 

TheGreater  Findlay  Corp.  Co., 
Findlay,  $500.    H.  Fort  Flowers,  John 

B.  Abell,  Harry  T.  Thompson,  Emer- 
son M.  Blackford,  Shelby  C.  Hoghes. 

The  Derr  Co.,  Akron,  $50,000.  John 
L.  Derr,  Frank  J.  Merzweiler,  F.  H. 
Lahrmer,  P.  H.   Stevens. 

The  Teokan  Producing  Co.,  Toledo, 
$1,000.     Sigmond  Sanger,  M.  Siglow, 

C.  F.  Lee,  Albert  J.  Kranz,  A.  D. 
MacMillan. 

The  United  Profit  Sharing  Tailors 
Co.,  Cleveland,  $50,000.  A.  Barbian, 
Mildred  Alpert,  E.  H.  Henning,  F. 
Way,  H.  I.  Henning. 

The  Oberlin  Machinery  Co.,  Ober- 
lin,  $30,000.  H.  W.  IngersoU,  James 
C.  Smith,  F.  E.  Stetson,  F.  A.  Stet- 
son, B.  A.  Smith. 

The  Cleveland  Carlight  Co.,  Cleve- 
land, $20,000.  O.  V.  Maurer,  E.  F. 
Maurer,  W.  F.  Maurer,  S.  E.  Faul- 
haber,  J.  W.  Dietz. 

The  Stoplite  Co.,  Cleveland,  $5,000. 
Sam  Soglovitz,  Andrew  R.  Koller, 
Clarence  M.  Shield,  Victor  W.  Good- 
man, Philip  Sampliner. 

The  Tipp  Oil  and  Gas  Co.,  Tippe- 
canoe City,  $10,000.  E.  H.  Timmer. 
Carl  H.  Frings,  A.  W.  Timmer,  Edw. 
H.  Kerk,  August  W.  Shultz. 

Increases 

The  Carle-McCoy  Co.,  Ashtabula, 
from  $20,000  to  $50,000. 

The  Toledo  Wire  Products  Co.,  To- 
ledo, from  $10,000  to  $50,000. 

The  Disney  Telephone  Co.,  Sidney, 
from  $184,500  to  $234,500. 

The  Sentinel  Agency  Co.,  Alcron, 
from  $1,000  to  $25,000. 

The  Owen  Shops  Co.,  Cleveland, 
from  $60,000  to  $120,000. 

The  Automotive  Securities  Co.,  To- 
ledo, from  $50,000  to  $100,000. 

The  McClure-Tritschler-Parrish  Co., 
Columbus,  from  $100,000  to  $200,000. 


PUBLIC  UTILITIES  COMMISSIOK 


No.  2220 — ^The  John  Kline  Brick  Company,  Complainant,  vs.  The 
New  York  Central  Railroad  Company  and  The  New  York,  Chi- 
cago  and  St.  Louis  Railroad  Company,  Defendants. 


(Dated  October  11,  1921.) 

This  matter  was  submitted  upon  the  pleadings,  the  evidence  and 
exhibits,  and  the  argument  of  counsel: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  this  day  made  and  filed  in  writing  its  findings 
of  fact  herein,  the  Commission  further  finds: 

That  the  rate  of  ninety-eight  (98)  cents  per  ton,  car- 
loads, maintained,  imposed,  charged  and  collected  by  each  of 
the  defendants  herein  for  the  transportation  of  paving,  sewer 
and  building  brick  from  WicklifFe,  Ohio,  to  points  of  delivery 
upon  the  line  of  the  originating  carrier  in  the  Cleveland,  Ohio, 
switching  district  is  excessive,  unjust,  unreasonable  and  dis- 
criminatory to  the  extent  that  it  exceeds  a  rate  of  sixty  (60) 
cents  per  ton ; 

That  a  just,  reasonable  and  non-discriminatory  rate  for 
such  service  is  sixty  (60)  cents  per  ton,  and 

That  said  just,  reasonable  and  non-discriminatory  rate 
should  be  substituted  for  said  excessive,  unjust,  unreason- 
able and  discriminatory  rate  upon  the  twentieth  day  of  Oc- 
^    tober,  1921. 

It  is,  therefore, 

Ordered,  That  said  The  New  York  Central  Railroad  Company 
and  said  The  New  York,  Chicago  and  St.  Louis  Railroad  Company 
be,  and  each  hereby  is  notified,  directed  and  required,  from  and 
after  the  twentieth  day  of  October,  1921,  to  cease  and  desist  from 
maintaining,  imposing,  charging  and  collecting  or  attempting  to 
maintain,  impose,  charge  and  collect  for  the  transportation  of 
paving,  sewer  and  building  brick,  in  carloads,  from  Wickliffe,  Ohio, 
to  points  of  destination  upon  the  line  of  the  originating  carrier  in 
the  Cleveland,  Ohio,  switching  district,,  the  rate  hereinbefore  found 
and  determined  to  be  excessive,  unjust,  unreasonable  and  dis- 
criminatory.    It  is  further 

Ordered,  That  said  defendants,  and  each  of  them,  be,  and 
hereby  they  are  notified,  directed  and  required  to  establish,  effect- 
ive October  twentieth,  1921,  and  thereafter  to  maintain,  impose, 
charge  and  collect  for  the  transportation  of  paving,  sewer  and 
building  brick,  in  carloads,  from  Wickliffe,  Ohio,  to  points  of  des- 
tination upon  the  line  of  the  originating  carrier  in  the  Cleveland, 
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Ohio,  switching  district,  the  rate  hereinbefore  found  and  deter- 
mined to  be  just,  reasonable  and  non-discriminatory.    It  is  further 
Ordered,  That  schedules  be  published  in  conformity  herewith, 
effective  upon  not  less  than  one  day's  notice. 

No.  3303 — In  the  Matter  of  the  Petition  of  The  Local  Telephone 
Company  of  Bellevue,  Ohio,  and  The  Cranberry  Mutual  Tele- 
phone Company  of  New  Washingtcnu  Ohio^  for  Such  Consent 
and  Approval  of  the  Commission  as  May  Be  Necessary  to  Permit 
Them  to  Respectively  Purchase  and  Sell  Certain  Tel^hone 
Property.    Prayer  Granted. 


(Dated  October  21,  1921.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dences submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary, this  matter  came  on  for  consideration  upon  the  joint 
application  of  The  Cranberry  Mutual  Telephone  Company  and  The 
Local  Telephone  Company,  (corporations  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of  Ohio,  with 
their  principal  offices  at  New  Washington  and  Bellevue,  Ohio,  Re- 
spectively), for  the  consent  to  and  approval,  by  this  Commission, 
of  the  sale  by  said  first  named  applicant  and  the  purchase  by  the 
latter,  of  the  property,  rights  and  other  assets  of  said  The  Cran- 
berry Mutual  Telephone  Company,  consisting,  generally,  of  a  tele- 
phone exchange  plant  in  and  about  the  said  village  of  New  Wash- 
ington, Ohio. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

That  the  value  of  the  property  and  assets  of  said  The 
Cranberry  Mutual  Telephone  Company,  for  purchase  and  sale 
purposes,  is  no  less  than  the  sum  of  $1,000,000,  and 

That  the  public  will,  upon  the  consummation  of  such  pro- 
posed sale  and  purchase  of  said  property,  be  furnished  ade- 
quate service  for  a  reasonable  and  just  rate,  rental,  toll  or 
charge  therefore, 

and  is  satisfied  that  its  consent  and  authority  for  the  sale  and 
purchase  of  said  property  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Cranberry  Mutual  Telephone  Company 
be,  and  hereby  it  is  authorized  to  spU  and  convey  all  of  its  property. 
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rights  and  other  assets,  as  the  same  are  more  fully  described  in 
"Exhibit  A"  appended  to  the  appUcation  herein,  which  exhibit  here- 
by is  made  a  part  of  this  order  by  reference,  to  The  Local  Tele- 
phone Company ;  and  said  The  Local  Telephone  Company  hereby  is 
authorized  to  purchase  and  acquire  the  same,  and  to  pay  therefor 
the  agreed  consideration  of  $1,000.     It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  The  Local  Telephone  Company  file  with  this 
Commission  a  schedule  governing  the  furnishing  of  its  service  with- 
in the  territory  now  served  by  means  of  said  property.  It  is  fur- 
ther 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
the  value  of  said  property,  rates  and  service,  nor  the  acquiescence 
in  the  passing  of  said  agreed  consideration  be  binding  upon  this 
Commission  in  any  future  proceeding  involving  the  matters  of  rates 
or  service.  ^ 

No.  2401 — In  the  Matter  of  the  Transfer  of  the  Entire  Electrical 
Assets,  and  Application  of  H.  L.  Amrine,  as  an  Individual,  Op- 
erating an  Electrical  Utility  in  the  Village  of  Ostrander,  Ohio, 
to  K.  E.  Mattox. — ^Prayer  Granted. 


(Dated  October  21,  1921.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary, this  matter  came  on  for  consideration  upon  the  joint 
application  of  H.  E.  Amrine,  the  owner  and  present  operator  of  the 
electrical  utility  in  the  Village  of  Ostrander,  Ohio,  to  sell  the  same 
to  one  K.  E.  Mattox,  and  of  the  latter  named  applicant  to  purchase 
and  acquire  such  public  utility  property. 

The  Commission,  being  fully  advised  in  the  premises,  finds 

from  the  pleadings  and  exhibits  filed  herein  and  its  independent 

inquiry  and  investigation  thereupon: 

That  the  value  of  the  electrical  utility  in  the  Village  of 
Ostrander,  Ohio,  for  purchase  and  sale  purposes,  is  the  sum 
of  $4,074.00,  and 

That  the  public  will,  upon  the  consummation  of  such  pro- 
posed sale  and  purchase  of  said  property,  be  furnished  ade- 
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quate  service  for  a  reasonable  and  just  rate,  rental,  toll  or 
charge  therefor, 

and  is  satisfied  that  its  consent  and  authority  for  the  sale  and  pur- 
chase of  said  property  should  be  granted.    It  is,  therefore. 

Ordered,  That  the  said  H.  L.  Amrine  be,  and  hereby  he  is  au- 
thorized to  sell  to  the  said  K.  E.  Mattox  all  the  property,  rights 
and  other  assets  composing  the  electrical  utility  in  the  Village  of 
Ostrander,  Ohio ;  and  the  said  K.  E.  Mattox  hereby  is  authorized  to 
purchase  and  acquire  the  same,  and  to  pay  therefor  the  agreed 
consideration  of  $4,000.     It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  applicants  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty.   It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  iany  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
the  value  of  said  property,  rates  and  service,  nor  the  acquiescence 
in  the  passing  of  said  agreed  consideration  be  binding  upon  this 
Commission  in  any  future  proceeding  involving  the  matters  of 
rates  or  service.  ^ 

No.  2381— In  the  Matter  of  the  Application  of  The  Ohio  Gas,  Light 
and  Coke  Company,  of  Toledo,  Ohio,  for  Authority  to  Isisue  $8,200 
Par  Value  of  the  Common  Stock  or  the  Preferred  Stock  of  Said 
Company  for  the  Purpose  of  Redeeming  Certain  Bonds  as  They 
Mature.    Prayer  Granted. 


(Dated  October  21,  1921.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary, this  matter  came  on  for  consideration  upon  the  applica- 
tion of  The  Ohio  Gas,  Light  and  Coke  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  asking  the  consent  and  authority  of  this  Commis- 
sion to  issue  and  dispose  of  its  common  and /or  seven  per  cent,  pre- 
ferred capital  stock  of  a  total  par  value  of  eight  thousand,  two  hun- 
dred dollars,  the  proceeds  arising  from  the  sale  thereof  to  be  used 
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to  pay  and  discharge,  at  the  maturity  date  thereof,  viz :  June  first, 
1922,  seven  thousand  dollars,  principal  sum,  of  applicant's  outstand- 
ing first  mortgage  bonds. 

The  Commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  its  independent  inquiry 
and  investigations  thereupon: 

That,  of  the  applicant's  present  outstanding  first  mort- 
gage bonds,  $7,000.00,  principal  sum,  thereof  mature  upon 
the  first  day  of  June,  1922,  and  must,  upon  said  day,  be  paid 
and  discharged  or  lawfully  refunded,  and 

That  the  issue  of  applicant's  common  and/or  preferred 
capital  stock  of  the  total  par  value  of  $8,200.00  is  reasonably 
required  and  the  money  to  be  procured  thereby  necessary 
for  the  payment  and  discharges,  or  refunding,  of  applicant's 
aforesaid  maturing  indebtedness, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  applicant's  said  capital  stock  should  be  granted.  It  is, 
therefore. 

Ordered,  That  said  The  Ohio  Gas,  Light  and  Coke  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  and/or  seven  per 
cent,  preferred  capital  stock  of  a  total  par  value  of  not  exceeding 
eight  thousand,  two  hundred  dollars  ($8,200),  and  that  said  capital 
stock  be  sold  for  the  highest  price  obtainable,  but  not  less  than 
eighty-five  (85)  pefcentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  capital 
stock  for  less  than  the  par  value  thereof  be  extinguished  pursuant 
to  the  rules  and  regulations  heretofore  prescribed  by  this  Commis- 
sion.   It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  payment  and  discharge, 
upon  June  first,  1922,  of  $7,000,  principal  sum  of  applicant's  pres- 
ent outstanding  first  mortgage  bonds,  and  for  no  other  purpose 
whatsoever.    It  is  further 

Ordered,  That,  forthwith  upon  the  acquisition,  by  the  appli- 
cant, of  said  first  mortgage  bonds,  the  same  be  cancelled  and  de- 
stroyed.   It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock,  reciting 
the  par  value  of  each  such  capital  stock  so  issued ;  of  the  expendi- 
ture of  the  proceeds  thereof  pursuant  to  the  terms  and  provisions 
of  this  order,  and  of  the  cancellation  and  destruction  of  such  dis- 
charsred  first  mortgage  bonds. 


AllOKNKY  <JENERAL 


I  ]nder  the  Provisions  of  Section  934-I9  6.  C,  it  is  the  Duty  of  Every 
Owner,  Lessee  or  Agent  of  a  Coal  Mine  Where  Ten  or  More  Per- 
sons are  Employed  to  Provide  and  Maintain  a  Wash  Rooniy  Ade- 
quate for  the  Accommodation  of  Employes,  in  a  Properly  Sani- 
tary Condition. — Under  Section  871-23,  G.  C,  Upon  Complaint 
Being  Made  to  the  Industrial  Conunission,  or  Upon  Its  Own  Mo- 
tion, it  has  Power  to  Inquire  into  the  Condition  that  Exists  at 
Any  Place  of  Employment  and  if  Found  to  be  in  an  Unsafe  Con- 
dition or  a  Condition  Injurious  to  the  Welfare  of  Employes,  it 
May  Make  Such  Orders  as  are  Necessary  to  Correct  Such  Condi- 
tions.   Such  Orders  When  so  Made  Have  the  EfiFect  of  Law. 


No.  2365— (Opinion  Dated  August  24,  1921.) 

Department  of  Industrial  Relations,  Hon.  Percy  Tetlow,  Director, 

Columbus,  Ohio: 

Gentlemen — In  your  recent  communication  you  request  my 
opinion  on  a  state  of  facts  disclosed  in  a  letter  to  you  from  William 
Robinett,  Chief  of  the  Division  of  Mines,  which  you  enclose.  Said 
letter  is  as  follows : 

"This  department  is  receiving  repeated  complaints  rela- 
tive to  the  unsanitary  condition  in  which  the  wash  rooms  at 
some  of  the  mines  are  kept,  and  the  question  has  arisen  as  to 
whether  the  operator  of  such  a  mine  or  the  miners,  for  whose 
use  the  wash  room  is  provided,  is  responsible  for  its  care. 

Section  934-1  G.  C.  reads  as  follows : 

'Every  owner,  lessee  or  agent  of  a  coal  mine,  where  ten 
or  more  persons  are  employed,  shall  provide  and  keep  in  re- 
pair a  wash  room,  convenient  to  the  principal  mine  entrance, 
adequate  for  the  accommodation  of  employes,  for  the  pur- 
pose of  washing  and  changing  their  clothes  when  entering  and 
returning  from  the  mine.  Such  wash  room  shall  be  properly 
lighted  and  heated,  supplied  with  warm  and  cold  water  and 
adequate  and  proper  facilities  for  washing  purposes.* 

It  would  seem  that  inasmuch  as  the  operator  is  required 
to  supply  the  wash  room,  all  equipment  for  it,  and  to  see  that 
it  is  kept  in  repair,  he  should  also  see  that  it  is  kept  clean. 
This,  however,  is  the  point  of  contention,  and  we  therefore 
request  that  the  above  be  submitted  to  the  Attorney  General 
that  it  may  be  determined  if  the  section  above  quoted  is 
sufficiently  specific  to  compel  the  operators  or  miners  to  as- 
sume this  responsibility." 

Section  934-1,  G.  C.,  which  is  quoted  in  the  above  letter  and 

■ 
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need  not  be  repeated  herein,  was  passed  by  the  legislature  in  the 
exercise  of  the  police  power  of  the  state  in  attempting  to  provide 
for  the  health  and  safety  of  nine  workmen.  The  purpose  of  the 
statute  is  too  apparent  to  require  discussion.  It  is  evident  from 
reading  said  section  that  it  was  the  intent  of  the  legislature  that 
adequate  provisions  for  the  accommodation  of  mine  employes 
should  be  available  at  all  times  for  the  convenience  of  the  miners, 
to  the  end  that  they  may  have  a  proper  place  to  wash  and  change 
their  clothes  after  returning  from  the  mine,  and  "the  legislative 
intent  is  the  pole-star  of  all  judicial  interpretation"  (17  O.  S.,  125). 
Keeping  in  view  the  purposes  and  the  apparent  intent  of  the  legis- 
lature in  considering  the  language  used  in  said  section,  it  renders 
your  question  comparatively  simple. 

The  following  definitions  as  given  by  the  lexicographers  will 

render  some  assistance  in  determining  this  matter: 

"Adequate — Equal  to  requirement  or  occasion;  commen- 
surate; fully  sufficient,  suitable  or  fit  *  *  *."  Century  Dic- 
tionary. 

Also,  see  Corpus  Juris,  Val.  I,  page  1192. 

"Repair — ^To  restore  to  a  sound,  good  or  complete  state 
after  decay,  injury,  delapidation  or  partial  destruction;  re- 
store; renovate."    Century  Dictionary. 

The  Standard  Dictionary,  which  was  quoted  in  the  case  of 
Farraher  vs.  Keokuk,  111  Iowa,  310,  and  82  N.  W.,  773,  indicated 
that  the  word  "repair"  was  a  synonym  for  "maintain."  Sec.  34  Cyc, 
1339. 

* 

Provide — To  make  ready ;  prepare."  Century  Dictionary. 

'Provide — ^To  look  out  for  in  advance;  to  procure  before 
hand;  to  get,  collect  or  make  ready  for  future  use;  to  pre- 
pare."    Webster's  Dictionary. 
Also,  see  32  Cyc,  740. 

In  construing  said  Section  934-1,  G.  C,  in  the  light  of  the  fore- 
going definitions,  it  will  be  observed  that  the  mandate  to  "provide" 
has  an  element  of  continuing  action  in  connection  with  the  subject, 
for  instance,  a  man  may  be  bound  under  the  law  to  provide  for  his 
family,  which,  of  course,  does  not  mean  for  one  day  or  for  one  meal, 
but  the  law  requires  that  the  same  shall  continue.  The  further  use 
of  the  words,  "keep  in  repair"  in  connection  with  the  mandatory 
provision  of  said  section  can  logically  be  construed  to  mean  that  the 
said  wash  room  shall  be  maintained.  While  the  word  "repeal"  may 
have  different  shades  of  meaning,  depending  upon  the  different 


"] 


80  Department  Reports 

connections  in  which  it  is  used,  it  is  not  believed  to  do  violence  to 
the  term  to  construe  it  in  connection  with  the  languag^e  used  in  said 
section  as  meaning  "maintain."  When  we  speak  of  repair  in  con- 
nection with  real  property  as  between  a  landlord  and  tenant,  of 
course,  it  could  hardly  be  construed  to  mean  that  the  term  would 
include  janitor's  service  when  we  speak  of  that  term  generally,  yet 
if  the  term  were  used  in  granting  power  to  an  executor  to  rent  and 
keep  in  repair  a  certain  building  in  which  it  was  the  established 
custom  to  furnish  janitor  service,  under  such  circumstances,  un- 
doubtedly the  term  "repair"  would  be  broad  enough  to  include  such 
service.  And  the  further  term  "adequate  for  the  accommodation 
of  employes"  carries  with  it  the  same  idea  of  continuing  benefits, 
available  at  all  times  for  the  workmen  at  the  particular  mine. 

The  very  nature  of  this  law  being  for  the  protection  of  the 
health  and  safety  of  the  workmen,  it  would  necessarily  be  required 
that  a  place  of  this  character  be  in  a  reasonably  sanitary  condition. 
The  language  used  in  this  respect  says  that  it  shall  be  adequate  or 
fully  sufficient,  and  suitable  or  fit.  This  necessarily  would  imply 
that  it  be  kept  in  a  proper  state  of  cleanliness.  The  question  of 
what  is  and  whltt  is  not  a  properly  sanitary  condition  for  a  place 
of  this  character  is  not  before  me,  and  no  attempt  is  herein  made 
to  express  what  would  be  as  a  matter  of  fact  such  a  status.  How- 
ever, as  a  proposition  of  law,  I  have  no  hesitation  in  saying  that  it 
must  be  of  a  reasonably  sanitary  character,  so  as  to  in  no  way 
endanger  the  health  of  the  workmen. 

In  further  considering  the  question  you  present  it  would  seem 

proper  to  consider  the  provisions  of  Section  871-23,  G.  C,  which 

provides : 

"Section  871-23.  (1)  Upon  petition  after  the  first  day 
of  September,  1913,  by  any  person  that  any  employment  or 
place  of  employment  is  not  safe  or  is  injurious  to  the  welfare 
of  any  employe  or  frequenter,  the  commission  shall  proceed 
with  or  without  notice  to  make  such  investigation  as  may 
be  necessary  to  determine  the  matter  complained  of. 

(2)  After  such  hearing  as  may  be  necessary,  the  com- 
mission may  enter  such  order  relative  thereto  as  may  be 
necessary  to  render  such  employment  or  place  of  employment 
safe  and  not  injurious  to  the  welfare  of  the  employes  therein 
or  frequenters  thereof. 

(3)  Whenever  the  commission  shall  learn  that  any  em- 
ployment or  place  of  employment  is  not  safe  or  is  injurious 
to  the  welfare  of  any  employe  or  frequenter,  it  may  of  its 
own  motion  summarily  investigate  the  same,  with  or  without 
notice  and  issue  such  order  as  may  be  necessary  thereto." 
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This  section  clearly  authorizes  the  Industrial  Commission  to 
conduct  a  hearing  upon  the  complaint  of  any  one  relative  to  a  place 
of  employment  being  unsafe  or  injurious  to  the  welfare  of  any  em- 
ploye. The  following  is  quoted  from  Section  871-13,  G.  €.,  a  part 
of  the  Industrial  Commission  Act,  which  seems  important  to  con- 
sider in  connection  with  the  provisions  of  Section  871-23  and  Sec- 
tion 934-1,  heretofore  quoted: 

"Section  871-13.  The  following  terms  as  used  in  this 
act  shall  be  construed  as  follows: 

(I)  The  phrase  ^lace  of  employment,'  shall  mean  and 
include  every  place,  whether  indoors  or  out,  or  under  the 
ground,  and  the  premises  appurtenant  thereto  where  either 
temporarily  or  permanently  any  industry,  trade  or  business, 
is  carried  on,  or  where  any  process  or  operation,  directly  or 
indirectly  related  to  any  industry,  trade  or  business,  is  carried 
on,  and  where  any  person  is  directly  or  indirectly,  employed 
by  another  for  direct  or  inderect  gain  or  profit  but  shall  not 
include  any  place  where  persons  are  employed  in  private 
domestic  services  or  agricultural  pursuits  which  do  not  in- 
volve the  use  of  mechanical  power. 

*  *  * 

• 

(10)  The  term  'welfare,'  shall  mean  and  include  comfort, 
decency  and  moral  well-being. 

(II)  The  term  *safe/  and  'safety,'  as  applied  to  any 
employment  or  a  place  of  employment  shall  mean  such  free- 
dom from  danger  to  the  life,  health,  safety  or  welfare  of  em- 
ployes or  frequenter  as  the  nature  of  the  employment  will 
reasonably  permit,  including  requirements  as  to  the  hours 
of  labor  with  relation  to  the  health  and  welfare  of  employes." 

In  considering  the  provisions  of  the  Industrial  Commission  Act 
in  connection  with  the  section  about  which  you  inquire,  it  is  clear 
that  the  wash  room,  required  to  be  provided  under  the  provisions 
of  Section  934-1,  constitutes  a  part  of  the  place  of  employment  at 
any  mine  at  which  it  exists.  This  being  a  place  of  employment,  it 
necessarily  follows  that  under  the  provisions  of  the  Industrial  Com- 
mission law,  heretofore  set  forth,  upon  complaint  being  made  to 
the  Industrial  Commission  they  have  full  authority  to  investigate 
and  conduct  a  hearing  relative  to  said  place  of  employment  being 
unsafe  or  injurious  to  the  welfare  of  any  employe. 

From  the  definitions  above  quoted  as  given  by  the  legislature, 
it  is  clear  that  any  condition  that  affects  the  health  of  an  employe 
would  be  within  the  terms  of  the  sections  above  quoted. 

In  view  of  the  foregoing  citations  and  discussions,  it  is  the 
opinion  of  this  department  that  Section  934-1,  G.  C,  clearly  dis- 
closes that  it  was  the  intent  of  the  legislature  that  the  owner  of  a 
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mine  should  provide  a  wash  room  adequate  for  the  accommodation 
of  employes  and  that  such  a  room  shall  be  maintained  by  said  owner 
m  a  reasonably  sanitary  condition.  Under  the  powers  granted  to 
the  Industrial  Commission^  upon  complaint  being  made  to  it  or  upon 
its  own  motion,  it  may  inquire  into  the  conditions  affecting  the 
health  and  safety  of  employes  at  any  particular  place  of  employ- 
ment, which  authorizes  it  to  determine  whether  or  not  a  wash 
room  is  in  such  condition  as  to  be  injurious  to  the  welfare  of  miners, 
and  grant  such  orders  in  connection  therewith  as  may  be  necessary. 
Such  orders  as  are  properly  made  have  the  effect  of  law. 


The  Employment  of  an  Assistant  to  the  Board  of  Deputy  State 
Supervisors  of  Elections  in  Counties  in  Which  There  Are  No 
Registration  Cities^  for  the  Entire  Year,  is  Not  the  Intent  of  the 
Law  and  Hence  Not  Within  the  Term  ^Troper  and  Necessary 
Expense''  as  Found  in  Section  4821,  6.  C;  the  Employment  of 
an  Assistant  for  Part  Time  Servicesi  May  Be  a  Proper  and  Neees- 
.  sary  Expense;  the  Expense  of  Such  Assistant  Depends  Upon  the 
IHsct-etion  and  Good  Judgment  of  the  Board  of  Deputy  State 
Supervisors  of  Elections  in  the  First  Instance  and  that  of  the 
County  Commissioners  in  the  Last  Instance;  and  the  County 
Cbmmissioners  Under  Secticm  2460,  6.  C,  May  Pay  in  Full  mr 
Pay  in  Part  or  Refuse  to  Allow  Any  Claim  for  Expenses  In- 
curred by  the  Board  of  Deputy  State  Supervisors  of  Elections 
Under  Section  4821,  G.  C,  as  Their  Judgment  Dictates. 


No.  2488— (Opinion  Dated  October  18,  1921.) 

Hon.  Lloyd  S.  Leech,  Prosecuting  Attorney,  Coshocton,  Ohio : 

Dear  Sir — ^This  will  acknowledge  receipt  of  your  letter  read- 
ing: 

"The  deputy  state  supervisors  of  elections  of  Coshocton 
county,  on  the  18th  day  of  July,  1921,  employed  an  assistant 
clerk  to  help  take  care  of  the  work  of  the  election  board  and 
fixed  her  salary  at  sixty  dollars  per  month.    This  was  done 
by  the  election  officials  without  consulting  the  board  of  county 
commissioners,  and  the  bill  for  her  services  was  theil  presented 
to  the  board  of  county  commissioners,  which  said  board  re- 
fused to  approve  and  allow  the  same.  Whereupon,  the  question 
of  the  legality  of  the  expenditure  of  said  money  was  submitted 
I         to  me  and  I  have  informed  both  boards  that  I  am  of  the  opin- 
[•         ion  that  the  bill  would  be  a  proper  one  to  allow  if  the  additional 
[.;       services  were  necessary,  but  under  the  law  I  was  of  the  opin- 
ion that  the  board  of  commissioners  before  allowing  the  claim, 
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should  determine  whether  or  not  the  expenditure  of  money 
for  such  purpose  was  a  necessary  expenditure,  and  if  so,  then 
the  board  of  commissioners  should  determine  as  to  what  was  a 
reasonable  amount  to  be  paid  for  said  services. 

Both  of  said  boards  are  desirous  of  having  an  opinion 
from  your  office  concerning  this  matter,  so  that  they  may 
know  which  board  shall  determine  what  assistants  shall  be 
secured  for  the  election  officials  and  the  amount  of  compen- 
sation therefor. 

I  am  enclosing  herewith  the  communication  directed  to 
me  by  the  election  officials  covering  their  contentions  in  re- 
gard to  this  matter." 

* 

Accompanying  this  letter  was  one  received  by  you  from  the 
board  of  deputy  state  supervisors  of  elections  of  your  county,  ask- 
ing to  be  advised  on  certain  questions  which  were  set  out  at  length 
therein,  but  are  here  omitted.  The  questions  presented  for  dis- 
cussion by  your  letter  may  be  stated  as  follows : 

(1)  Is  the  employment  of  an  assistant  to  the  board  of 
deputy  state  supervisors  of  election  by  the  month,  for  the  year 
round,  a  proper  and  necessary  expense  in  a  county  in  which 
there  is  no  registration  city  ? 

(2)  How  shall  expenses  that  are  proper  and  necessary 
under  Section  4821  G.  C.  be  incurred  and  paid  ? 

It  is  noticed  that  the  letter  to  you  from  the  board  of  deputy 
state  supervisors  of  elections  says  an  assistant  for  part  time  had 
been  employed  in  the  years  1918,  1919,  and  1920.  It  seems  that 
the  employment  of  this  girl  as  assistant  was  intended  to  be  for  full 
time  at  sixty  dollars  per  month,  although  a  claim  for  salary  due 
her  for  the  period  of  three  weeks  from  July  18th  to  August  6th 
for  sixty  dollars  was  presented  to  the  county  commissioners  for 
payment  and  was  refused  by  them.  This  seems  to  have  been  the 
first  claim  presented  to  the  commissioners  for  payment.  The  re- 
port of  the  state  examiner  of  the  bureau  of  inspection  and  super- 
vision of  public  offices  who  made  the  examination  of  your  county, 
also  enclosed  in  your  letter,  shows  that  continuous  employment 
was  contemplated  for  this  assistant  by  the  board  of  deputy  state 
supervisors  of  elections.  Upon  such  a  set  of  facts  the  questions 
you  ask  arise. 

Section  4821,  G.  C,  reads: 

"All  proper  and  necessary  expenses  of  the  board  of  dep- 
uty state  supervisors  shall  be  paid  from  the  county  treasury 
as  other  county  expenses,  and  the  county  commissioners  shall 
make  the  necessary  levy  to  provide  therefore.  In  counties, 
containing  annual  general  registration  cities  such  expenses 
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shall  include  expenses  duly  authorized  and  incurred  in  the  in- 
vestigation and  prosecution  of  offenses  again  laws  relating  to 
the  registration  of  electors,  the  right  of  suffrage  and  the  con- 
duct of  elections." 


*  « 


This  section  provides  that  ''all  proper  and  necessary  expenses 

*  shall  be  paid  *  *  *  as  other  county  expenses  *  *  *." 

It  is  provided  in  Section  2460,  G.  C,  that 

''No  claim  against  the  county  shall  be  paid  otherwise  than 
upon  the  allowance  of  the  county  commissioners,  upon  the 
warrant  of  the  county  auditor,  except  in  those  cases  in  which 
the  amount  due  is  fixed  by  law,«  or  is  authorized  to  be  fixed 
by  law,  or  is  authorized  to  be  fixed  by  some  other  person  or 
tribunal,,  in  which  case  it  shall  be  paid  upon  the  warrant  of 
the  county  auditor,  upon  the  proper  certificate  of  the  person 
or  tribunal  allowing  the  claim.  No  public  money  shall  be  dis- 
bursed by  the  county  commissioners,  or  any  of  them,  but  shall 
be  disbursed  by  the  county  treasurer,  upon  the  warrant  of  the 
county  auditor,  specifying  the  name  of  the  party  entitled 
thereto  ,  on  what  account,  and  upon  whose  allowance,  if  not 
fixed  by  law." 

The  law  as  found  in  Section  4821,  6.  C,  has  it  that  all  proper 
and  necessary  expenses  of  the  board  of  deputy  state  supervisors 
of  elections  shall  be  paid  as  other  claims  against  the  county  are 
paid.  In  every  county  many  proper  expenses  may  not  be  necessary 
and  some  necessary  expenses  may  not  be  proper  ones  for  all  coun- 
ties. It  is  not  possible  to  prepare  a  catalogue  of  all  proper  ex- 
penses, and,  if  such  a  list  were  within  the  realm  of  the  probable, 
not  to  say  possible,  not  all  such  expenses  would  be  necessary  ones. 
Many  such  are  unnecessary.  This  condition  obtains  in  all  offices 
and  business  pursuits.  The  elimination  of  proper  expenses  that 
are  unnecessary  marks  the  difference  between  the  efficient  and 
economic  administration  of  affairs  and  inefficiency  and  waste.  It  is 
here  the  law  wisely  expects  and  permits  the  discretion  and  good 
judgment  of  boards  and  officers  to  be  exercised.  That  is  the  case 
in  the  instant  matter. 

Section  2460,  G.  C,  puts  over  and  around  the  public  purse  the 
county  commissioners'  discretion  and  good  judgment  when  it  pro- 
vides that  "no  claim  shall  be  paid  otherwise  than  upon  allowance" 
by  them.  It  is  also  a  presumption  of  the  law  that  discretion  and 
good  judgment  will  be  exercised  by  the  board  of  deputy  state  su- 
pervisors of  elections  in  keeping  within  expenses  that  are  proper 
and  necessary,  as  it  will  do  if  it  expects  that  concurrence  of  jud^r- 
ment  in  the  county  commissioners  which  will  induce  these  com- 
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missioners  to  pay  the  bills  thus  incurred.  Team  work  is  expected 
because  an  action  to  direct  and  control  the  discretion  of  the  com- 
missioners in  payment  or  refusal  to  pay  a  claim  presented  will  be 
assumed  by  a  court  of  law  only  when  there  is  apparent  gross  mis- 
management, capricious  conduct,  penchant  partiality,  fraud  or  col- 
lusion. 

As  a  precedent  the  board  of  deputy  state  supervisors  of  elec- 
tions in  their  argument  advanced  the  statement  that  a  part  time 
assistant  was  employed  in  1918,  etc.,  to  take  care  of  the  work  en- 
tailed under  Section  5078-1,  G.  C,  which  section  is  the  absent 
voter's  law.  The  services  of  such  assistant  during  the  years  when, 
on  iiccount  of  the  war,  so  many  voters  were  absent  from  home,  may 
have  been  proper  and  necessary.  Since  then  the  volume  of  work 
on  account  of  absent  voters  has  materially  decreased,  and  it  may 
or  may  not  at  this  time  impose  so  great  an  amount  of  work  as  to 
require  extra  help.  But,  to  say  the  most,  such  extra  help  could 
scarcely  be  said  to  be  required  for  a  longer  period  than  the  month 
during  which  such  absent  voters  may  exercise  the  privilege  that 
the  law  affords  them  in  casting  their  ballots.  The  board  of  deputy 
state  supervisors  of  elections  cannot  pay  an  assistant;  that  de- 
pends upon  the  action  of  the  county  commissioners.  The  county 
commissioners  by  their  own  action  cannot  order  the  expense  of 
an  assistant  for  the  board  of  deputy  state  supervisors  of  elections. 
A  joint  action  of  the  board  of  deputy  state  supervisors  of  elections 
and  the  county  commissioners  is  necessary  to  comply  with  the 
statute  in  creating  a  proper  and  necessary  expense  and  paying  for 
it.  Determination  of  the  whole  matter  is  within  the  discretion  of 
the  board  of  deputy  state  supervisors  of  elections  to  initiate,  and 
the  concurrence  of  that  of  the  county  commissioners  to  complete. 

The  board  of  deputy  state  supervisors  of  elections  cites  in  its 
argument.  State  v.  Craig,  11  O.  C.  D.,  557,  and  seems  to  rely  upon 
that  case  for  support  in  its  action.  That  is  a  case  in  which  in- 
junction is  sought  to  restrain  the  auditor  from  issuing  his  warrant 
to  pay  for  the  services  of  an  assistant  to  the  deputy  state  super- 
visors of  elections.  The  auditor  answers  admitting  that  unless 
restrained  he  will  issue  said  warrant  to  pay  said  claim.  To  the 
answer  a  general  demurrer  is  interposed.    The  court  says: 

'^There  is  no  claim  here  that  the  amount  to  be  paid  is 
fixed  by  law.  Nor  is  there  any  allegation  that  the  same  has 
been  allowed  by  the  county  commissioners;  neither  is  there 
any  law  which  authorizes  any  person  or  tribunal  to  fix  the 
amount  of  such  compensation." 
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In  other  words,  the  court  points  out  that  the  claim  is  not  one 
that  comes  within  the  exception  found  in  Section  2460,  G.  C,  and 
there  is  no  allegation  that  the  claim  had  been  allowed  by  the  com- 
missioners.   So  the  court  further  says: 

"We  hold,  therefore,  that  without  the  allegation  that 
the  amount  to  be  paid  has  been  allowed  by  the  county  com- 
missioners the  answer  in  this  case  is  bad,  and  for  this  resaon 
and  this  reason  alone,  the  demurrer  is  sustained." 

This  case,  then,  is  decided  only  upon  a  defect  of  pleading. 
Enough  is  said  to  indicate  that  the  compensation  of  an  assistant 
is  an  expense,  but  whether  a  proper  necessary  expense,  as  the  law 
then  read,  is  not  decided,  and  whether  the  county  commissioners  had 
or  had  not  allowed  the  same  was  not  within  the  court's  knowledge. 
Had  such  an  allegation  been  contained  in  the  answer,  there  would 
have  been  raised  the  question  of  proper  necessary  expense  and  that 
of  the  court's  control  of  the  discretion  of  the  county  commissioners. 
On  these  questions  the  court's  action  can  only  be  conjectured.  The 
case  then  decides  little,  if  anything,  going  to  the  merits  of  the  con- 
troversy. Enough  is  said  in  the  opinion  that  "expenses"  as  used  in 
the  law  may  cover  any  personal  services  rendered.  Whether  such 
expense  is  "proper  necessary  expense""  is  not  decided. 

In  the  instant  case  there  can  be  little  doubt  that  the  pay  of  a 
part  time  assistant  may  become  a  proper  and  necessary  expense, 
but  it  is  difficult  to  see  how  such  assistance  can  be  needed  for  the 
entire  year.  Certainly,  not  simply  to  care  for  the  work  caused  by 
the  absent  voter's  law. 

The  election  law  provides,  in  Section  4877,  G.  C.,  for  a  deputy 
clerk  and  assistant  clerks  in  counties  in  which  registration  cities 
are  situated.  That  limitation  expressly  provided  in  the  law  indi- 
cates that  it  was  not  intended  to  provide  such  assistants  in  coun- 
ties in  which  there  are  no  registration  cities.  The  conclusion  must 
be  reached,  then,  that  in  counties  in  which  there  are  no  registration 
cities,  expenses  by  the  board  of  election  outside  of  those  specifi- 
cally provided  for  by  statute  must  come  within  the  term  "proper 
and  necessary"  used  in  the  law,  and  that  provision  invokes  the 
good  judgment  and  sound  discretion,  first  of  the  board  of  deputy 
state  supervisors  of  elections,  and  lastly  that  of  the  county  com- 
missioners in  approving  and  allowing  the  same.  It  then  beconnes 
incumbent  upon  the  board  of  deputy  state  supervisors  of  elections 
to  ascertain  whether  its  judgment  in  incurring  such  proper  and 
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necessary  expenses  in  the  conduct  of  elections  will  later  be  con- 
curred in  by  the  board  of  county  commissioners  before  it  creates 
such  claim.  It  is  immaterial  how  this  shall  be  arranged.  That  it 
is  commonly  arranged  between  these  boards  may  be  assumed. 
Without  doubt,  the  board  of  county  commissioners  allows  many 
items  of  expense  made  by  boards  of  deputy  state  supervisors  of 
elections  as  coming  within  ''proper  and  necessary  expenses"  at  a 
general  election.  In  the  allowance  of  any  claim,  the  county  com- 
missioners, if  they  deem  the  claim  excessive,  but  proper  and  neces- 
sary, may  reduce  the  same  and  pay  what  in  their  judgment  is 
proper  and  reasonable. 

Your  attention  is  here  called  to  an  opinion  of  this  department 

found  in  Opinions  of  the  Attorney  General,  1919,  Vol.  II,  page  1579, 

wherein  it  is  held  that  the  use  of  a  telephone  in  the  room  occupied 

by  the  board  of  deputy  state  supervisors  of  elections  during  the 

election  period  is  necessary,  but  that  the  employment  of  a  night 

operator  at  some  point  in  the  county  is  not  a  proper  and  necessary 

expense.    Again,  in  an  opinion  found  in  Opinions  of  the  Attorney 

General,  1920,  Vol.  I,  p.  3,  certain  expenses  are  thought  to  be  proper 

and  necessary,  yet  the  last  sentence  of  the  opinion  says:     '"Hiis 

means,  of  course,  that  this  bill  must  be  presented  to  and  allowed 

by  the  county  commissioners." 

It  is  significant  to  show  the  intent  of  the  law  givers  that  in 
1917  (107  O.  L.,  52),  when  Sections  5078-1,  G.  C,  et  seq.,  were 
enacted,  no  provision  was  made  for  an  assistant  clerk  in  counties 
in  which  there  were  no  registration  cities;  yet  the  law,  with  con- 
siderable care,  provides  just  how  absent  voters'  ballots  shall  be 
distributed  when  received,  and  provides  that  such  absent  voters 
shall  pay  their  own  postal  expense  in  casting  their  ballots.  Two 
general  assemblies,  since  the  enactment  of  the  absent  voter's  law 
and  since  its  operation  could  be  observed,  have  not  thought  it  neces- 
sary to  enact  a  law  providing  for  the  extra  help  asked  for  by  your 
deputy  state  supervisors  of  elections,  although  these  assemblies 
have  enacted  several  amendments  to  the  election  laws. 

Specifically  answering  you,  then,  it  is  the  opinion  of  this  de- 
partment that  the  employment  of  an  assistant  to  the  board  of 
deputy  state  supervisors  of  elections  in  counties  in  which  there  are 
no  registration  cities,  for  the  entire  year,  is  not  the  intent  of  the 
law  and  hence  not  within  the  term  ''proper  and  necessary  expens" 
as  found  in  Section  4821  G.  C. ;  that  the  employment  of  an  assist- 
ant for  part  time  services  may  be  a  proper  and  necessary  expense ; 
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the  expense  of  such  assistant  depends  upon  the  discretion  and  good 
judgment  of  the  board  of  deputy  state  supervisors  of  elections  in 
the  first  instance  and  tha  of  the  county  commissioners  in  the  last 
instance;  and  the  county  commissioners  under  Section  2460  G.  C. 
may  pay  in  full  or  pay  in  part  or  refuse  to  allow  any  claim  for  ex- 
penses incurred  by  the  board  of  deputy  state  supervisors  of  elec- 
tions under  Section  4821  G.  C,  as  their  judgment  dictates. 

Under  the  Provisions  of  Section  6212-15a9  G.  C,  a  Physician  Duly 
Qualified  as  Such  Under  the  National  Prohibition  Act,  May  With- 
in the  Limitations  of  the  Federal  and  State  Prohibiticm  Laws 
Prescribe  Alcoholic  Medicinal  Preparations!  Listed  in  the  United 
State  Pharmacopoeia  or  National  Formulary  When  Held  by  the 
Prohibition  Commissioner  to  Be  Fit  for  Beverage  Purposes. — 
Druggists  Who  Have  Properly  Qualified  to  Use  and  Dispense  In- 
toxicating Liquors  Under  the  National  Prohibiticm  Act  May 
Within  the  Limitations  of  the  National  and  State  Prohibition 
Acts  Use  and  Dispense  Alcoholic  Medicinal  Preparations  Listed 
in  the  National  Formulary  When  Held  by  the  Prohibition  Com- 
missioner to  Be  Fit  for  Beverage  Purposes. — Sherry  Wine  is  an 
Alcoholic  Compound  Listed  in  the  United  States^  Pharmacopoeia 
and  National  Formulary  as  a  Medicinal  Preparaticm,  and  Has 
Been  Held  by  the  Prohibition  Commissioner  to  Be  Fit  for  Bever- 
age Purposes. 


No.  2461— (Opinion  Dated  October  11,  1921.) 

Hon.  Don  V.  Parker,  Prohibition  Commissioner,  Columbus,  Ohio: 

Dear  Sir — ^Your  recent  communication  reads: 

"I  would  like  an  opinion  from  your  department  on  Sec- 
tion 6212-15a  of  the  General  Code,  this  being  part  of  the  Mc- 
Coy Bill,  as  to  the  rights  of  doctors  to  prescribe  and  druggists 
to  use  and  sell  sherry  wine,  as  I  understood  that  it  is  the  only- 
wine  which  the  federal  government  classes  for  use  in  medi- 
cinal preparation,  exempted  under  the  latter  half  of  that 
section." 

Section  6212-15a,  G.  C,  (109  0.  L.,  194),  to  which  you  refer, 

provides  as  follows: 

"Notwithstanding  the  provisions  of  Section  6212-15  of  the 
General  Code,  no  intoxicating  liquor  except  pure  grain  or 
ethyl  alcohol  or  spiritous  liquor  in  quantities  of  one-half  pint 
in  any  period  of  ten  days,  for  the  aged,  infirm  and  known  sick 
or  alcoholic  medicinal  preparations  which  have  been  named  or 
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hereafter  shall  be  named  by  the  Federal  Prohibition  Com- 
missioner and  held  to  be  fit  for  beverage  purposes  and  listed 
in  the  U.  S.  P.  and  N.  F.  shall  be  manufactured,  sold,  pre- 
scribed or  dispensed  for  medicinal  purposes." 

Without  a  consideration  of  Section  6215,  6.  C,  and  its  related 
sections  referred  to  in  the  above  quoted  section,  an  analysis  of  the 
supplemental  section  above  quoted  clearly  discloses  that  it  was 
the  intention  of  the  legrislature  to  limit  the  power  of  a  physician 
to  prescribe  intoxicating  liquor  to  "pure  grain  or  ethyl  alcohol  or 
spirituous  liquor,"  excepting  as  to  those  alcoholic  medicinal  prepar- 
ations listed  in  the  United  States  Pharmacopoeia  and  National 
Formulary,  named  or  to  be  named  by  the  federal  prohibition  com- 
missioner to  be  fit  for  beverage  purposes.  In  other  words,  it  was 
the  intent  of  the  act  to  limit  a  physician's  prescriptions  to  distilled 
liquors  as  contradistinguished  from  alcoholic  compounds  produced 
by  fermentation,  excepting  as  to  those  medicinal  preparations  fit 
for  beverages  which  are  listed  in  the  National  Formulary. 

The  following  is  quoted  from  the  fourth  edition  of  the  National 
Formulary : 

"Vinum  Xericum,  Sherry  Wine,  Vin.  Xeric. 

An  alcoholic  liquid  made  by  fermenting  the  juice  of 
fresh  ripe  grapes,  the  fruit  of  cultivated  species  of  Vitis  Linne 
(Fam.  Vitaceae)  freed  from  seeds,  stems  and  skins,  and  for- 
tifying with  pure  grape  brandy.  It  contains  not  less  than 
sixteen  per  cent,  nor  more  than  twenty-four  per  cent,  of  02  H5 
O.  H.  by  volume,  when  estimated  as  directed  in  the  U.  S. 
Pharmacopoeia  IX.    *  ♦  *  " 

It  will  be  observed  from  the  above  definition  that  sherry  wine 
is  neither  distinctly  a  distilled  spirit  nor  a  fermented  liquor,  but 
rather  is  a  compound  of  both  distilled  and  fermented  liquors.  It 
is  officially  listed  in  the  United  States  Pharmacopoeia  as  an  alco- 
holic medicinal  preparation,  and  therefore  the  only  question  now 
presented  is  whether  or  not  this  preparation  has  been  named  by 
the  federal  prohibition  commissioner  as  being  fit  for  beverage  pur- 
poses under  the  provisions  of  Section  6212-15a,  G.  C. 

In  the  regulations  issued  by  the  federal  prohibition  commis- 
sioner, in  Regulations  No.  60,  February  1,  1920,  Article  XI  sets 
forth  a  number  of  alcoholic  medicinal  preparations  listed  in  the 
National  Formulary  which  are  held  to  be  fit  for  beverage  purposes. 
However,  this  list  does  not  include  sherry  wine.  On  March  2, 
1921,  by  an  order  issued  by  the  acting  commissioner  of  internal 
revenues  this  list  was  supplemented,  which  supplement  does  not 
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include  sherry  wine.  However,  Section  60  of  Article  XI  of  the 
resrulations  above  referred  to,  which  relates  to  medicinal  prepara- 
tions unfit  for  beverage  purposes,  reads  in  part  as  follows : 

"  *  *  *  (a)  Such  preparations  must  contain  no  more 
alcohol  than  is  necessary  for  the  purpose  of  extraction,  solu- 
tion or  preservation,  and  must  contain  in  each  fluid  ounce  a 
dose  as  a  whole  or  in  compatible  combination  of  one  or  more 
agents  of  recognized  therapeutic  value  and  contain  no  agents 
either  chemically  or  physiologically  incompatible  with  the 
active  medicinal  agents  upon  which  the  medicinal  claims  are 
based. 

The  following  is  quoted  from  Article  I  of  said  regulations,  which 
relates  to  definitions,  and  is  important  to  consider  in  connection 
with  the  paragraph  from  Article  XI  above  quoted: 

"  (b)  The  word  liquor*  or  the  phrase  'intoxicating  liquor' 
shall  be  construed  to  include  alcohol,  brandy,  whisky,  rum, 
gin,  beer,  ale,  porter,  and  wine,  in  addition  thereto  any  spirit- 
uous, vinous,  malt,  or  fermented  liquor,  liquids,  and  com- 
pounds, whether  medicated,  proprietary,  patented,  or  not;  and 
by  whatever  name  called,  containing  one-half  of  1  per  cent  or 
more  of  alcohol  by  volume  which  are  not  fit  for  use  for  bev- 
erage purposes. 

This  definition  includes  all  preparations  listed  in  Article 
XI  as  being  fit  for  use  as  beverages  or  for  intoxicating  bev- 
erage purposes ;  homeopathic  potencies,  attenuation  and  dilu- 
tions which  are  fit  for  use  as  beverages;  and  all  other  alco- 
holic compounds  containing  one-half  of  1  per  cent,  or  more  of 
alcoholic  by  volume  which  do  not  conform  to  the  standards  pre- 
scribed by  Article  XI." 

In  considering  the  above  definitions  as  to  the  requirements  of 
the  medicinal  preparations  unfit  for  beverage  purposes  and  the 
definition  as  given  by  the  National  Formulary  of  sherry  wine,  it 
would  seem  quite  clear  that  the  prohibition  commissioner  has  de- 
clared sherry  wine  to  be  an  intoxicating  liquor  fit  for  beverage 
purposes,  even  though  it  is  not  specifically  enumerated  under  the 
provisions  of  Article  XI.  The  general  rule  is  given,  which  when 
applied,  necessarily  places  sherry  wine  within  the  class  of  medici- 
nal preparations  fit  for  beverage  purposes.  However,  this  depart- 
ment has  recently  been  further  advised  in  a  communication  from 
Hon.  Roy  A.  Haynes,  federal  prohibition  commissioner,  as  follows : 

"Sherry  wine  is  a  potable  intoxicating  liquor  fit  for  use 
as  a  beverage  and  under  the  National  Prohibition  Act  it  may 
be  prescribed  by  a  physician  for  medical  purposes." 
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He  also  states  that  sherry  wine  is  listed  in  the  National  Form- 
ulary. 

It  will  be  observed  that  Section  6212-15a,  G.  C.,  includes  the 
manufacture,  sale  and  dispensing  of  alcoholic  liquids,  and  there-r 
fore  what  has  heretofore  been  said  in  relation  to  the  authority  of 
a  physician  to  prescribe  the  medicinal  preparations  referred  to  in 
said  section  will  have  equal  application  to  the  use  and  dispensing 
of  such  liquids  by  druggists.  In  this  connection  it  would  seem 
proper  at  this  time  to  note  that  Section  6212-15b  provides  that  no 
person  shall  use,  sell,  purchase,  or  prescribe  alcoholic  liquids  unless 
he  has  first  complied  with  the  provisions  of  the  national  prohibi- 
tion act  relative  to  obtaining  a  permit,  and  this  permit  or  a  copy 
thereof  is  required  to  be  filed  with  the  prohibition  commissioi^er 
of  Ohio.  It  follows  that  a  physician  in  prescribing  the  liquors  re- 
ferred to  in  Section  6212-15a,  G.  C,  must  comply  with  the  provi- 
sions of  the  related  sections  of  the  Ohio  act  and  also  with  the  re- 

■ 

quirements  of  the  federal  act. 

In  view  of  the  foregoing  you  are  specifically  advised  as  fol- 
lows: 

(1)  Under  the  provisions  of  Section  6212-15a,  G.  C.,  a  physi- 
cian duly  qualified  as  such  under  the  national  prohibition  act,  may 
within  the  limitations  of  the  federal  and  state  prohibition  laws 
prescribe  alcoholic  medicinal  preparations  listed  in  the  United 
States  Pharmacopoeia  or  National  Formulary  when  held  by  the 
prohibition  commissioner  to  be  fit  for  beverage  purposes. 

(2)  Druggists  who  have  properly  qualified  to  use  and  dis- 
pense intoxicating  liquors  under  the  national  prohibition  act  may 
within  the  limitations  of  the  national  and  state  prohibition  acts 
use  and  dispense  alcoholic  medicinal  preparations  listed  in  the  Na- 
tional Formulary  when  held  by  the  prohibition  commissioner  to  be 
fit  for  beverage  purposes. 

(3)  Sherry  wine  is  an  alcoholic  compound  listed  in  the  United 
States  Pharmacopoeia  and  National  Formulary  as  a  medicinal 
preparation,  and  has  been  held  by  the  prohibition  commissioner  to 
be  fit  for  beverage  purposes. 


92  Department  Reports 

Fines  Properly  Assessed  Under  the  ProvisicMis  of  Sections  13194 
To  13224-3  of  the  General  Code  are  not  Distributed  Under  the 
Provisions  of  the  Crabbe  Act  and  are  Payable  Into  the  County 
Treasury,  Unless  by  a  Special  Act  Creating  a  Municipal  Court 
it  is  Otherwise  Provided. 


No.  2351— (Opinion  Dated  August  20,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen :  Acknowledgment  is  made  of  your  recent  request 
for  an  opinion  upon  the  following:  question : 

''Are  fines  assessed  under  provisions  of  Section  13194  to 
13224-3  G.  C.  payable  into  the  county  treasury  in  view  of  the 
provisions  of  the  Crabbe  Act  and  the  Miller  Bill  ?" 

Your  question  necessarily  requires  consideration  of  Section 

13247  G.  C,  which  provides  as  follows : 

"Fines  and  forfeited  bonds  collected  under  this  subdivi- 
sion of  this  chapter,  except  as  provided  in  section  thirteen 
thousand,  two  hundred  and  thirty-one,  if  enforced  in  the  county 
court,  shall  be  paid  into  the  county  treasury,  and,  if  enforced 
in  municipal  courts,  shall  be  paid  into  the  treasury  of  the 
municipal  corporation  in  which  the  cause  was  tried.  Such 
funds  paid  into  the  treasury  of  the  municipal  corporation  shall 
be  applied  as  the  council  thereof  may  direct." 

In  opinion  No.  1845,  rendered  to  your  bureau  on  February  7, 
1921,  this  section  was  discussed  in  so  far  as  it  applies  to  fines  col- 
lected under  the  provisions  of  Section  13195  G.  C.  It  was  held  in 
said  opinion : 

"While  at  first  hand  it  might  seem  that  this  section 
(13247)  would  apply,  a  closer  examination  discloses  that  the 
section  is  applicable  only  to  cases  arising  under  the  'subdivi- 
sions' of  the  chapter  of  which  said  section  is  a  part.  It  is 
further  apparent  that  the  subdivision  referred  to  is  'local 
option.'  It  therefore  must  be  concluded  that  this  provision 
cannot  be  followed  in  making  disposition  of  the  fines  collected 
undes  Section  13195." 

The  history  of  this  law  discloses  that  in  all  of  the  enactments 
in  which  a  similar  provision  was  used,  it  referred  to  local  option 
laws.  See  95  0.  L.  90,  0.  L.  74,  99  O.  L.  37,  99  O.  L.  475.  How- 
ever, it  will  be  noted  that  Section  4364-20  R.  S.,  which  was  the 
section  as  enacted  in  1902  (95  0.  L.  90),  was  classified  as  a  part 
of  the  Dow  law,  under  the  chapter  relating  to  intoxicating  liquors 
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and  cifi:arettes,  and  was  not  a  part  of  the  subdivision  relating  to 
local  option.  However,  the  laws  in  the  enactment  of  the  legisla- 
ture above  cited  did  not  refer  to  a  "subdivision,"  but  simply  re- 
ferred to  fines  and  forfeited  bonds  collected  under  the  provisions 
of  "this  act."  and  the  acts,  at  least  the  three  later  ones,  mentioned, 
referred  to  local  option. 

However,  further  consideration  discloses  that  said  Section 
13247  was  classified  by  the  codifying  commission  under  the  sub- 
division of  "local  option,"  which  is  a  part  of  chapter  17,  the  head- 
ing of  which  is  "Offenses  Relating  to  Intoxicating  Liquors."  The 
codifying  commissions  further  carried  into  this  section  the  lan- 
guage "fines  and  forfeited  bonds  collected  under  this  subdivision  of 
this  chapter."  The  action  of  the  codifying  commission  definitely 
defines  the  subdivision  of  the  act  to  which  said  section  is  to  apply 
and  there  can  be  no  room  for  doubt  in  the  interpretation  thereof. 

The  sections  of  the  General  Code  Classified  under  said  subdi- 
vision "local  option"  are  13225  to  13249,  inclusive.  It  therefore 
follows  that  Section  13247  will  not  control  in  the  disposition  of 
fines  assessed  under  the  provisions  of  Sections  13194  to  13224-3 
G.  C. 

In  said  opinion  No.  1845  heretofore  referred  to  it  was  pointed 
out  that  the  distribution  of  fines  collected  under  Section  13195 
would  not  be  controlled  by  the  provisions  of  the  Crabbe  Act.  What 
was  said  in  reference  to  this  section*  would  be  true  of  the  other 
statutes  to  which  you  refer,  which  are  a  part  of  the  same  subdi- 
vision. However,  in  the  opinion  to  which  you  are  referred  it  was 
held  that  the  fines  collected  under  Section  13195  were  payable  in 
the  municipal  treasury  of  the  city  of  Massillon  because  the  act 
creating  the  municipal  court  of  Massillon  specifically  required, 
without  qualification,  that  all  fees,  costs,  fiines,  etc.,  should  be  pad 
into  the  said  treasury,  and  it  was  held  that  under  such  circum- 
stances the  provisions  of  Section  4599  G.  C.  were  amended  by 
implication. 

However,  unless  there  is  an  exception  growing  out  of  the 
municipal  court  acts  as  referred  to  in  this  opinion,  fines  and  for- 
feited bonds  collected  under  the  provisions  of  the  General  Code  to 
which  you  refer  are  payable  into  the  county  treasury,  and  the 
Crabbe  Act  does  not  disturb  this  rule,  unless,  of  course,  by  impli- 
cation it  should  repeal  some  of  the  sections  referred  to. 
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MOTION  DOCKET 

15964— Calvin  C.  Rutledjfe  vs.  The 
State  Medical  Board  of  the  State  of 
Ohio.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Wood  county 
to  certify  its  record.  Former  entry 
vacated  and  motion  sustained. 

16893— John  Barton  Payne,  Direc- 
tor, etc.,  vs.  Horace  B.  Vance.  Mo- 
tion for  final  judgment  for  plaintiff 
in  error,  or  that  case  be  remanded  to 
Common  Pleas  Court  of  Gallia  county 
with  instructions  to  render  final  judg- 
ment.   Overruled. 

17108 — James  O.  Mills  vs.  John  A. 
Connor  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Franklin  county  to  certify  its  record. 
Sustained. 

17086 — Arthur  Tranter  vs.  David 
McLane  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Columbiana  county  to  certify  its 
record.    Overruled. 

17123— Nellie  Noyer  et  al.  vs.  L.  D. 
Pickering.  Motion  by  defendant  to 
dismiss  petition  in  error  in  cause  No. 
17123  on  the  general  docket.  'Sus- 
tained. 

17128— Edgar  Stark,  Exr.,  et  al.  vs. 
Daisy  Orr  Turner.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  county  to  certify  its 
record.     Overruled. 

17131— Helen  F.  Bennett  vs.  Wil- 
liam A.  Fleming  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Pickaway  county  to  certify  its 
record.     Sustained. 

17132 — Otto  Jessup  vs.  Ina  Camp- 
bell et  al.  Motion  for  an  order  di- 
recting the  Court  df  Appeals  of  Ham- 
ilton county  to  certify  its  record. 
Overruled. 

17133 — Carl  Brown  vs.  Ray  Layie  et 
al.  Motion  for  an  order  directing  the 
Court  of  Appeals  of  Fairfield  county 
to  certify   its  record.     Overruled. 

17134 — Edgar  Stark,  Exr..  etc.  vs. 
Grace  M.  McEwen  et  al.     Motion  for 


an  order  directing  the  Court  of  Ap- 
peals of  Hamilton  county  to  certify 
its  record.    Overruled. 

17135— Clinton  Bethel  vs.  Eva  Ger- 
trude Hickenbottom.  Guardian,  et  al. 
Mation  for  an  order  directing  the 
Court  of  Appeals  of  Belmont  county 
to  certify  its  record.     Overruled. 

17138 — The  Friedman  Transfer 
Co.  vs.  Mary  Paladi.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Mahoning  county  to  certify  its 
record.     Overruled. 

17142— The  Bishopric  Mfg.  Co.  vs. 
William  T.  Ferguson  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Hamilton  county  to  cer- 
tify  its   record.     Sustained. 

17143— The  Lubric  Oil  Co.  vs.  The 
American  Automobile  Ins.  Co.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Cuyahoga  county  to 
certify  its  record.     Overruled. 

17145 — John  Smith  vs.  Chauncey 
W.  Hunt.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Williams 
county  to  certify  its  record.  Over- 
ruled. 

17162 — The  Industrial  Commission 
of  Ohio  vs.  Anna  Schweinlein.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Hamilton  county  to 
certify  its  record.     Sustained. 

17211— William  H.  Hummell  vs. 
Hulda  Sampson  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hancock  county  to  certify  its 
record.     Overruled. 

17019— State  of  Ohio  vs.  Harry 
Marcinski.  Motion  by  defendant  to 
strike  petition  in  error  and  motion  to 
certify  record  from  the  files  in  cause 
No.  17019  on  the  general  docket. 
Overrulied. 

17037— Nettie  Poe  Ketcham  vs. 
Frank  F.  Miller  et  al.  Motion  by 
plaintiff  to  extend  time  for  reply 
brief  to  November  7,  1921,  in  cause 
No.  17037  on  the  general  docket.  Al- 
lowed. 
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17217 — E.  T.  Brown,  Admr.,  vs.  J. 
O.  Jenkins  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  county  to  certify  its  rec- 
ord.    Overruled. 

17049— City  of  West  Park  vs.  John 
A.  Zangerle,  Auditor.  Motion  by 
plaintiff  for  leave  to  substitute  party 
plaintiff  and  to  file  amended  petition 
m  cause  No.  17049  on  the  general 
docket.     Allowed. 

17146— Nellie  McMurtrie  vs.  Wheel- 
ing Traction  Co.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Jefferson  county  to  certify  its  record. 
Sustained. 

17147— L.  D.  Bryan  vs.  The  Union 
Savings  Bank  &  Trust  Co.  et  al.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Hamilton  county  to 
certify  its  record.     Overruled. 

17148 — Village  of  Wyoming  vs. 
Ohio  Traction  Co.  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Hamilton  county  to  certify 
its   record.     Sustained. 

17149— Frederick  P.  Kriss  et  al.vs. 
Garry  L.  Sitgreaves.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Lucas  county  to  certify  its  record. 
Overruled. 

17151 — Alexander  demons  et  al.  vs. 
The  East  Harbor  Sportsman's  Club. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Ottawa  county 
to  certify  its  record.    Overruled. 

17151 — Alexander  demons  et  al. 
vs.  The  East  Harbor  Sportsman's 
Club.  Motion  by  defendant  to  dis- 
miss petition  in  error  in  cause  No. 
17151  on  the  general  docket.  Sus- 
tained. 

17152 — Henrietta  Thiessen  vs.  Ida 
Moore  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Lorain  county  to  certify  its  record. 
Sustained. 


17156 — Purrill  D.  Trepanier  vs.  The 
Toledo  &  Ohio  Central  Ry.  Co.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Lucas  county  to  cer- 
tify its  record.     Overruled. 

17157— The  Paddock  Hodge  Co.  vs. 
Grain  Dealers  National  Assn.  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Lucas  county  to 
certify  its  record.     Overruled. 

17158— City  of  Bellaire,  Ohio,  ex 
rel.  C.  C.  Sedgwick,  Coliciter,  v.  Bel- 
laire, Benwood  &  Wheeling  Ferry  Co. 
et  al.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Belmont 
county  to  certify  its  record.  Over- 
ruled. 

17163 — Anna  Albrecht  vs.  Charles 
Fisher  et  al.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Ham- 
ilton county  to  certiiy  its  record. 
Overruled. 

17167~Marion  W.  Bacome  vs.  The 
Tower  Building  Co.  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Lucas  county  to  certify 
its  record.  Motion  withdrawn  by 
plaintiff  in  error. 
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16729— The  Cleveland  Company  vs. 
The  Standard  Amusement  Co.,  Cuya- 
hoga. Judgment  of  the  Court  of  Ap- 
peals reversed  and  that  of  the  Com- 
mon Pleas  court  affiritied. 

16733— Silas  G.  Elder  vs.  S.  G. 
Smith,  Auditor.  Perry.  Judgment 
of  the  Court  of  Appeals  reversed  and 
that  of  the  Common  Pleas  affirmed. 

16882— The  State,  ex  rel.  George 
Vivian  Smith  vs.  Charles  W.  Hoff- 
man, Judge.  Hamilton.  Judgment 
reversed. 

16883— George  Vivian  Smith  vs. 
Marguerite  E.  W.  Smith.  Hamilton. 
Judgment  reversed. 
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NEW  CORPORATIONS 

The  Wormser-Freedman  Co.,  Cleve- 
land, $10,000.  I.  E.  Guentzler,  M. 
Junke,  C.  L.  Brueggemeyer,  I.  Brick, 
C.  Wiedel. 

The  College  Inn  Restaurant  Co., 
Cleveland,  $10,000.  Rudolph  M. 
Krause,  Edward  G.  Berk,  R.  K.  Hazen, 
W.  B.  Lichtig,  Barney  W.  Brooker. 

The  Furnace  Exchange  of  America 
Co.,  Cleveland,  $10,000.  Evelyn  D. 
Dunn,  Mrs.  H.  G.  Dunn,  Jr.,  Albert 
Schneider,   I.   Flatau. 

The  Canal  Fulton  Lake  &  Improve- 
ment Co.,  Canal  Fulton,  $15,000.  Geo. 
F.  Hammond,  M.  G.  Laigle,  Geo.  Sei- 
fert,  Frank  J.  Simmons,  Leslie  Sim- 
mons. 

The  Columbus  Motor  Co..  Columbus, 
$25,000.  Omer  Snider,  Abe  Shaffert, 
J.  M.  Henry,  M.  J.  Dittoe,  H.  C.  Tyler. 

The  Broadway  Properties  Co., 
Cleveland,  $5,000.  A.  R.  Lowry,  F. 
W.  Gardiner,  W.  C.  Hessler,  I.  J.  Hol- 
lister,   M.   C.   Young. 

The  Townsman's  Buildinc:  &  Con- 
struction Co.,  Cleveland,  $500.  Benj. 
F.  Levin,  W.  F.  Marsteller,  Parker  K. 
Fulton,  B.  T.  McPeak,  Florence  C. 
Dietz. 

The  Cleveland  Umbrella  Co.,  Cleve- 
land, $25  000.  A.  H.  Siple,  J.  A.  Bak- 
er, Paul  H.  Milde,  Homer  D.  Cozard, 
C.  L.  BigpTS. 

The  Rocker  Printing  Co.,  Cleveland, 
$5,000.  H.  A.  Rocker,  Philip  E.  Rock- 
er, Samuel  Caplan,  S.  Rocker,  J.  Gold- 
man. 

The  Golden  Rule  Sales  Co.,  East 
Liverpool,  $10,000.  M.  J.  McGarrv, 
F.  E.  Arnold,  H.  0.  Phelps,  C.  F. 
Crowe,  H.  H.  Miles. 

The  Pretzinger  Drug  Co.,  Dayton, 
$15,000.  Hermann  Pretzinger,  Her- 
man A.  Frankman,  Clementine  S. 
Pretzinger,  Charity  Fraukman,  Ralph 
Gross. 

The  Shepherd  &  Co.,  Cincinnati, 
$25,000.  Frank  W.  Shepherd,  Charles 
R.  Bennett,  Joseph  L.  Stanton,  J.  H. 
Stanton,  John  S.  Hogan. 

The  Columbus  Motor  Co..  Columbus, 
$25,000.  Omer  Snider,  Abe  Shaffert, 
J.  M.  Henry,  M.  J.  Dittoe,  H.  G.  Tvler. 

The  Geo.  L.  Fairbank  Co.,  $10,000. 
W.  F.  Warner,  T.  B.  Bolton,  Norton 
McGiffem,  J.  F.  Wilson,  E.  R.  Dolin. 


The  Fostoria  Garage  and  Machine 
Co.  ,Fostoria,  $40,000.  Charles  C. 
German,  W.  L.  Knowles,  Russell  R. 
Blose,  John  Fee,  Walter  M.  Wither- 
spoon. 

The  Properties  Finance  Co.,  Cleve- 
land, $250,000.  Max  E.  Meisel,  P. 
Waldman,  Glenn  H.  Fuller,  Joel  H. 
Fuller,  L.  T.  Kelly. 

The  U.  S.  Motor  Car  Specialties  Co.. 
Cincinnato,  $500.  V.  R.  Shepard.  Jr.. 
Richard  C.  Hill,  Wade  Shepard,  F.  0. 
Valentine,  E.  R.  Donohye. 

The  Two-Pants  Suit  Co.,  Cincinnati, 
$2,000.  Martin  Hoffstadt,  Ray  Hoff- 
stadt,  David  Lefly,  J.  W.  Matthews. 
E.  R.  Donohye. 

The  South  American  Perfumers'  & 
Barbers'  Supply  Co.,  Cleveland,  $5,000. 
Rubin  Bruner,  Giancinto  Emanuele,  A. 
Rutsky,  J.  Goldman,  B.  Greenberg. 

The  Niess  Wall-Paper  Co.,  Toledo. 
$15,000.  Nocholas  Niess.  Elizabeth 
Niess.  Martin  Niess,  Harry  M.  Rieser. 
Dale  Walter. 

The  Premier  Refining  and  Manufac- 
turing Co.,  Cleveland,  $1,000.  A.  L. 
Goldberg,  Arthur  G.  Laufman,  Fred 
Spitzig,  M.  M.  Wikisal,  M.  McGivem. 

The  Crystal  Fluorspar  Co..  Cincin- 
nati, $100,000.  H.  C.  Upson.  R.  B. 
Short,  Edw.  G.  Harper,  A.  L.  Beedle. 
H.  F.  Pendery. 

Increases 

The  Klein  Structural  Steel  Co.,  Bel- 
levue,  $1,000  to  $181,200. 

The  McClure  Tritschler  Parrish  Co., 
Columbus,  $100,00  to  $200,000. 

The  Liberty  Hall  Co.,  Leroy  Town- 
shin,  $3,000  to  $10,000. 

The  H.  Black  Co.,  Cleveland,  $300.- 
00  to  $800,000. 

The  Guarantee  Deposit  Co.,  Cincin- 
nati, $300,000  to  $150,000. 

The  South  Side  Lumber  &  Supplv 
Co..  Toledo,  $30,000  to  $50,000. 

The  Dixie  Motor  Co.,  Bluffton,  $10.- 
000  to  $50,000. 

The  Western  &  Southern  Life  Insur- 
ance Co.,  Cincinnati,  $750,000  to  $2.- 
000,000. 

The  Cleveland  Heights  Savings  and 
Loan  Co.,  Cleveland  Heights,  $1,000.- 
000  to  $2,000,000. 

The  D.  D.  Jones  Co.,  Lima,  $20,000 
to  $30,000. 
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No.  2377— In  the  Matter  of  the  Application  of  The  Toledo  and  Cin- 
cinnati RaUroad  Company  for  an  Order  Authorizing^  the  Issue 
of  $2,447,000  of  Its  First  and  Refunding  Mortgage  Bonds,  Series 
C.     Prayer  Granted.  '. 

(Dated  October  27,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Toledo  and  Cincinnati  Railroad  Company,  (a  cor- 
poration duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Ohio),  for  the  consent  and  authority  of  this 
Commission  to  issue  and  deliver  to  The  Baltimore  and  Ohio  Rail- 
road Company,  its  first  and  refunding  mortgage,  six  per  cent. 
bonds,  series  C,  maturing  July  first,  1859,  in  the  principal  amount 
of  $2,447,000  for  and  on  account  of  advances  of  the  total  sum  of 
$2,447,123.28  by  said  The  Baltimore  and  Ohio  Railroad  Company 
between  the  dates  July  seventeenth,  1917,  and  June  thirtieth,  1921, 
both  inclusive,  which  have  been  expended  in  providing  additions, 
extension  and  improvements  to  applicant's  facilities,  and  the  ex- 
hibits submitted  therewith,  including  a  copy  of  Finance  Docket 
Order  No.  1538,  made  and  entered  as  of  date  August  twenty-ninth, 
1921,  by  the  Interstate  Commerce  Commission,  consenting  to  and 
authorizing  the  issue  and  disposition  of  said  bonds. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein: 

(1)  That,  within  the  period  July  17, 1917  to  June  30, 1921, 
net  additions  to  applicant's  facilities  were  provided  at  a  cost 
of  $2,447,123.28; 

(2)  That  the  applicant  is  indebted  to  The  Baltimore  and 
Ohio  Railroad  Company  in  the  sum  of  $2,447,123.28  for  and 
on  account  of  the  provision  of  such  additions  to  its  facilities ; 

(3)  That  the  issue  and  delivery  of  applicant's  said  First 
and  Refunding  Mortgage  Bonds,  Series  C,  of  the  principal  sum 
of  $2,447,000.00  to  The  Baltimore  and  Ohio  Railroad  Company 
is  reasonably  required  and  necessary  for  the  discharge  of  ap- 
plicant's aforesaid  indebtedness  to  the  extent  of  the  principal 
sum  of  said  bonds  and 

(4)  That,  the  applicant  now  having  a  funded  debt  in  excess 
of  its  issued  and  outstanding  capital  stock,  the  issue  and  dis- 
position of  said  First  and  Refunding  Mortgage  Bonds,  Series 
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C,  of  the  principal  sum  of  $2,447,000.00  in  excess  of  its  issued 
and  outstanding  capital  stock  should  be  specifically  consented 
to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  first  and  refunding  mortgage  bonds,  series  C,  of  the 
principal  sum  of  $2,447,000  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Toledo  and  Cincinnati  Raib'oad  Ck)m- 
pany  be,  and  hereby  it  is  authorized  to  issue  its  first  and  refunding 
mortgage,  six  per  cent,  bonds,  series  C,  maturing  July  first,  1959, 
of  the  principal  sum  of  two  million,  four  hundred  and  forty-seven 
thousand  dollars  ($2,477,000).    It  is  further 

Ordered,  That  said  bonds,  so  to  be  issued,  be  delivered  to  The 
Baltimore  and  Ohio  Railroad  Company  in  satisfaction  and  dis- 
charge of  an  equal  principal  amount  of  applicant's  indebtedness, 
of  the  total  sum  of  $2,447,128.28,  to  said  company  for  and  on  ac- 
count of  the  provision  of  net  additions  to  its  facilities  within  the 
period  July  17,  1917,  to  June  30,  1921,  inclusive,  as  more  fully  set 
forth  in  the  detailed  statement,  marked  "Exhibit  B,*'  filed  with  the 
application  herein,  which  statement  hereby  is  made  a  part  of  this 
order  by  reference.    It  is  further 

Ordered,  That  the  issue  and  disposition  of  said  bonds  in  excess 
of  applicant's  issued  and  outstanding  capital  stock  pursuant  to  the 
terms  and  conditions  of  this  order,  be,  and  hereby  they  are  spe- 
cifically consented  to,  authorized  and  approved. 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  pursuant  to  the 
terms  and  conditions  of  this  order. 

No.  2327 — In  the  Matter  of  the  Investigation  by  the  Commission, 
Upon  Its  Own  Motion,  of  the  Rates  and  Charges  Now  in  Effect 
for  the  Transportation  of  Freight  in  Intrastate  TraflSc  Upon  the 
Railroads  and  Railways  of  Ohio. 


(Dated  October  24,  1921.) 

Finding. 
The  Commission  on  its  own  motion  instituted  an  investigation 
to  determine  the  justness  and  reasonableness  of  the  rates  and 
charges  now  in  effect  for  the  transportation  of  freight  in  intrastate 
traffic  upon  the  lines  of  all  the  railroad  and  railway  companies  op- 
erating within  the  State  of  Ohio  and  the  rates  and  charges  desig- 
nated to  be  investigated  in  this  branch  of  the  proceeding  are  the 
rates  and  charges  on  the  following  commodities,  to-wit :    Grain  and 
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srrain  products,  live  stock,  agricultural  lime  and  limestone,  commer- 
cial fertilizer,  fruits  and  vegetables,  seeds,  agricultural  implements 
and  drain  tile. 

Drain  Tile. 

The  drain  tile  interests,  laboring  under  the  impression  that 
this  proceeding  was  scheduled  for  September  28,  1921,  instead  of 
September  29,  1921,  were  unprepared  to  present  their  evidence. 
Therefore,  by  stipulation,  that  part  of  the  proceeding  affecting 
rates  and  charges  on  drain  tile  was  postponed  until  October  24, 
1921. 

Agricultural  Limestone  (Ground  or  Pulverized),  Agricultural  Lime- 
stone Meal  and  Agricultural  Limestone  Screenings. 

These  commodities  are  described  in  Section  1177-45  of  the  Ohio 
General  Code  as  follows :  "Agricultural  ground  limestone  shall  be 
the  term  used  to  designate  limestone  of  such  a  degree  of  fineness 
that  95%  will  pass  a  ten  mesh  sieve,  50%  will  pass  a  fifty  mesh 
ffieve,  and  30%  will  pass  a  one  hundred  mesh  sieve. 

'"Agricultural  limestone  meal  shall  be  the  term  used  to  desig- 
nate limestone  of  such  a  degree  of  fineness  that  one  hundred  per 
cent,  will  pass  through  a  four  mesh  sieve,  eighty  per  cent,  will  pass 
a  ten  mesh  sieve,  thirty  per  cent,  will  pass  a  fifty  mesh  sieve,  and 
twenty  per  cent,  will  pass  a  one  hundred  mesh  sieve. 

''Agricultural  limestone  screenings  shall  be  the  term  used  to 
designate  any  limestone  product  which  fails  to  measure  up  in  any 
respect  to  the  requirements  stated  for  agricultural  limestone  meal 
and  which  is  of  such  a  degree  of  fineness  that  100%  will  pass 
through  a  three  irfesh  sieve.  By  3,  4,  10,  50  and  100  mesh  sieves 
are  meant  with  3,  4,  10,  50  and  100  meshes  respectively  per  linear 
inch,  according  to  the  specifications  of  the  American  Society  for 
Testing  Materials." 

For  the  purpose  of  brevity  the  three  commodities  will  be  re- 
ferred to  in  this  finding  as  agricultural  limestone.  Agricultural 
limestone  is  found  at  numerous  points  throughout  Ohio,  the  quar- 
ries and  crushers  being  located  mostly  in  the  western  half  of  the 
state.  With  the  exception  of  a  certain  quality  of  agricultural  lime- 
stone screenings  (relatively  small),  the  commodity  requires  tight 
box  cars  for  shipment.  It  is  shipped  either  in  sacks  or  in  bulk  and 
the  quantity  transported  per  car  is  rarely  above  the  minimum  of 
50,000  pounds.  The  average  haul  is  100  miles  and  the  value  pf  the 
commodity  f.  o.  b.  shipping  point  is  about  $2.25  per  ton.  The  fol- 
lowing table  reflects  the  rate  situation  as  regards  agricultural  lime- 
stone for  the  past  four  years : 
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(Rates  shown  are  in  cents  per  ton  of  2,000  pounds.) 


Diatanee  in 
Mila 

Scale  fixed 

by  P.  U.  C.  O. 

Dee.  16,  1917 

169^  Incre«M 

Gen.  Order  28 
Jane  26, 1918 

I.  C.  C.  40% 
AOK-  26.  1920 
Procnt  Bate* 
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42 

50 

70 

98 

10 
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42 

50 
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98 

15 

u   • 
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10 
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50 

70 

98 

20 

ft 
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45 
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70 

98 

25 

u 
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20 

50 

60 

80 
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30 
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25 
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70 

90 
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45 
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90 
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50 

« 

<i 

45 

71 

80 
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55 

u 

< 
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71 

80 
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60 

u 

« 

55 

77 

90 
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65 

u 
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60 

77 

90 
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70 

« 

« 
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77 

90 

110 
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75 

if 

« 

70 

77 

90 
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80 

« 

« 

75 

87 
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85 

if 
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182 

95 

u 
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90 
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110 
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« 

95 

92 
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130 
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if 
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196 
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« 

« 
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if 
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• 
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« 
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« 
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« 
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116 

130 
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« 
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« 
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if 
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fi 
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ii 

« 
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The  above  mileage  scale  rates  cover  both  single  and  joint  hauls 
(over  two  or  more  lines  of  railroad)  except,  in  case  of  joint  hauls, 
each  line  is  permitted  a  minimum  of  25c  per  ton. 
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We  are  asked  by  the  Ohio  Farm  Bureau  Federation  to  fix  a  new 
mileage  scale  of  rates  on  agricultural  limestone  on  the  basis  shown 
below : 

(Rates  shown  are  in  cents  per  ton  of  2,000  pounds.) 


Distance 
MUea 

in 

BOX    CAR 

LOADING 

Minimum  Weicclit 

—60.000   Lbs. 

OPEN   TOP    CAE 

LOADING 

Minimum  weight  90%  of 

Marlted   Capacity   of   Car 

20  and  under 

50 

45 

30  and 

over 

20 

60 

50 

40 

30 

70 

60 

50 

40 

80 

70 

60 

50 

90 

80 

80 

60 

100 

85 

100 

80 

110 

95 

125 

100 

120 

105 

150 

125 

130 

115 

200 

150 

145 

125 

275 

200 

165 

145 

350 

275 

180 

155 

The  Ohio  Farm  Bureau  Federation  filed  a  similar  petition  with 
the  Auxiliary  Committee  of  the  Central  Freight  Association  on 
August  3,  1921,  but  since  that  time  nothing  has  been  heard  as  to 
what  the  carriers  propose  to  do  with  their  petition. 

The  testimony  shows  that  the  Illinois  Central  Railroad  has  vol- 
untarily petitioned  the  Interstate  Commerce  Commission  for  per- 
mission to  reduce  the  rates  on  agricultural  limestone  from  the 
quarries  on  its  line  to  a  basis  as  shown  below : 

60  Miles  and  under 60c  per  net  ton 

100  Miles  and  over    60 70c  per  net  ton 

120  Miles  and  over  100 80c  per  net  ton 

150  Miles  and  over  125 90c  per  net  ton 

Etc. 

The  record  shows  that  at  the  present  time,  the  following  mile- 
age scale  of  rates  on  gricultural  limestone  is  in  effect  generally  in 
the  State  of  Illinois : 

65  Miles  and  under 70c  per  net  ton 

80  Miles  and  over    65: 84c  per  net  ton 

100  Miles  and  over    80 98c  per  net  ton 

125  Miles  and  over  100 80c  per  net  ton 

140  Miles  and  over  120 126c  per  net  ton 

160  Miles  and  over  140 140c  per  net  ton 

175  Miles  and  over  160 154c  per  net  ton 

195  Miles  and  over  175 168c  per  net  ton 

Etc. 
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On  the  other  hand  the  record  shows  that  the  rates  on  agricul- 
tural limestone  in  Michigan  and  Indiana  are  practically  on  the  same 
level  as  those  applicable  in  Ohio. 

A  large  part  of  the  record  comprises  the  testimony  of  experts 
as  to  the  high  qualities  of  these  commodities  as  soil  correctives  and 
the  benefit  to  agricultural  interests  attained  by  their  general  use. 
Doctor  F.  E.  Bear  of  the  Ohio  State  University,  on  behalf  of  the 
Ohio  Farm  Bureau  Federation,  testified  in  part  as  follows :  (Pages 
758  and  769  inclusive  of  the  record.) 

"The  need  for  agricultural  limestone  is  determined  from 
examihations  in  our  laboratory  as  to  what  the  lime  needs  of 
the  soil  indicate,  together  with  a  consideration  of  what  is 
known  as  the  losses  by  drainage  and  in  crops  and  Exhibit  No. 
1  shows  that  as  compared  to  the  need,  the  use  of  limestone  in 
Ohio  is  almost  insignificant.  Limestone  is  a  necessary  con- 
stituent of  all  fertile  soil  and  in  the  failure  to  use  limestone 
the  tendency  is  toward  a  decreased  yield,  particularly  of  the 
more  essential  crops.  As  evidence  of  that  we  find  that  in  the 
eastern  part  of  the  state,  where  the  soils  are  of  sandstone  and 
shale  origin  and,  therefore,  contain  little  limestone,  the  yields 
have  been  falling  oflf  for  a  period  since  1880,  largely  owing  to 
the  fact  that  the  residual  limestone  which  was  only  present  in 
relative  small  quantities  in  the  stone  from  which  the  soil  was 
formed,  had  been  carried  away  in  the  drainage  water  and  in 
the  crops,  and  in  the  failure  on  the  part  of  the  farmer  to  use 
limestone,  the  yields  had  so  decreased  that  the  equivalent  of 
six  average  counties  in  eastern  Ohio  went  out  of  business  agri- 
culturally since  1880.  I  mean  to  say  that  we  lost  the  equiva- 
lent of  six  agriculture  counties  in  Eastern  Ohio  in  productive 
agriculture  since  1880,  largely  because  of  the  unproductivity  of 
the  soil,  in  good  part  due  to  the  leaching  and  carrying  away 
by  crops  of  limestone.  The  need  for  limestone  in  Ohio  is  ap- 
proximately 3,000,000  tons  annually.  That  is  what  we  calcu- 
late on  the  basis  of  a  conservative  estimate,  as  being  needed 
on  the  soils  of  Ohio  each  year.  In  the  year  1919  we  used  in 
Ohio  208,000  tons  of  limestone  and  there  should  have  been 
used  3,000,000  tons.  The  failure  to  use  limestone  will  result 
in  a  considerable  decrease  in  the  tonnage  of  material  to  be 
available  for  shipment  from  the  farm,  and  it  will  tend  to  make 
'  a  decadent  agriculture  over  a  larger  part  of  Ohio  than  we  now 
have.  As  shown  in  Exhibit  No.  2,  we  believe  if  the  limestone 
program  is  not  carried  out,  that  the  loss  to  the  railroads  will, 
in  the  next  twenty  years,  amount  to  approximately  1,800,000 
carloads  of  freight  from  the  failure  on  the  part  of  the  farmer 
to  use  limestone.  Results  from  the  use  of  limestone  on  the 
soil  are  apparent  in  the  first  year.  The  increase  in  the  use  of 
limestone  was  proceeding  very  nicely  from  practically  nil  up 
to  200,000  tons  per  annum  until  the  freight  rates  increased  to 
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such  a  point  that  the  farmers  stopped  using  it — stopped  in- 
creasing the  use  of  limestone.  Every  county  in  the  State  of 
Ohio  is  in  need  of  limestone.  Agriculture  is  fundamental' to 
the  best  interests  of  the  state  and  nation  and  if  any  product,  by 
reason  of  its  cost,  which  is  a  fundamental  necessity,  is  not  be- 
ing used  and  a  reduction  will  effect  an  increase  in  its  use,  we 
believe  that  we  are  justified  in  arguing  in  favor  of  a  reduction. 
The  failure  on  the  part  of  the  farmer  to  use  limestone  is  recog- 
nized as  being  a  serious  matter,,  not  only  by  us,  but  by  the 
railroads  themselves,  by  reason  of  the  fact  that  the  agriculture 
agents  of  both  the  B.  &  O.  Railroad  and  New  York  Central 
Lines  have  shipped  into  the  State  of  Ohio  during  the  last  year, 
or  wanted  to  ship  into  the  State  of  Ohio,  several  carloads  of 
limestone  free  of  any  freight  charge  or  any  cost  to  the  farmer, 
as  a  means  of  stimulating  him  in  its  use.  Evidently  Mr.  Hill 
of  the  New  York  Central  Lines  and  Mr.  Quincy  of  the  B.  &  O. 
Lines  recognized,  as  we  do,  that  limestone  is  a  fundamental 
necessity  to  the  agriculture  of  Ohio,  and  that  in  the  failure  to 
use  it,  not  only  we,  the  farmers  and  the  citizens  of  Ohio,  but 
the  railroads  themselves  will  be  injured." 

It  is  claimed  that  the  rates  assailed  are  unreasonable  both  ab- 
solutely and  relatively  because  as  shown  by  the  record,  the  earnings 
yielded  by  them,  per  car-mile  exceed  the  average  earnings  on  all 
traffic  handled  by  the  carriers  in  Ohio.  Agricultural  limestone  be- 
ing a  low  grade  commodity  it  is  contended  that  there  can  be  no 
justification  for  rates  on  that  commodity  which  provide  defendants 
with  earnings  in  excess  of  their  average  revenues  on  all  trafBc. 

The  defendants  object  to  this  comparison,  stating  that  a  com- 
parison of  the  earnings  per  car-mile  or  per  ton-mile  on  agricultural 
limestone  with  similar  averages  on  all  commodities  moving  in  any 
territory  is  improper,  and  that  this  is  particularly  true  in  Ohio 
where  the  greater  part  of  the  tonnage  consists  of  coal.  For,  if 
after  having  accepted  the  comparison  between  one  article  and  the 
general  average,  the  rate  on  the  particular  article  under  considera- 
tion is  reduced,  the  result,  they  claim,  is  a  reduction  in  the  general 
average  and  the  process  could  be  kept  up  until  all  rates  will  be  on 
the  same  level.  This,  of  course,  would  be  true  if  the  reasonable- 
ness of  any  rate  could  be  gauged  solely  by  comparing  it  with  the 
average  earnings  on  all  traffic.  The  Commission  recognizes  that 
such  comparisons,  as  to  earnings  per  car-mile,  are  without  proba- 
tive value  unless  the  following  factors  are  taken  into  consideration : 
Value  of  the  commodity,  average  weight  per  car,  average  length  of 
haul,  risk  in  transit,  nature  of  transportation  service  required,  etc. 
But  in  this  case  the  record  shows  that,  agricultural  limestone  is  one 
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of  the  lowest  grade  commodities  transported,  weight  of  shipment 
per  car  rarely  in  excess  of  the  minimum  of  25  tons,  average  haul 
100  miles,  whereas  average  haul  on  all  traffic  inOhio  in  year  1919 
was  107  miles  and  121  miles  in  year  1920,  the  commodity  is  sub- 
ject to  little  risk  in  transit,  and  requires  no  special  service  for  its 
transportation.  Therefore  in  view  of  the  above  facts,  it  appears 
that  a  comparison  of  the  per  car-mile  earnings  on  agricultural  lime- 
stone with  the  per  car-mile  earnings  on  all  traffic  in  Ohio,  should  be 
given  weight  in  arriving  at  a  conclusion  in  this  case. 

The  evidence  clearly  indicates  that  the  free  movement  and  use 
of  agricultural  limestone  in  Ohio  is  essentially  important,  tending 
to  produce  and  furnish  a  larger  volume  of  traffic  and  thus  promote 
the  prosperity  of  the  carriers  and  their  patrons,  so  considering  both 
commercial  arid  transportation  conditions,  it  is  entitled  to  compara- 
tively low  rates. 

The  movement  of  agricultural  limestone  in  Ohio  undoubtedly 
fell  off  considerably  after  the  advance  in  freight  rates  under  I.  C.  C." 
Ex  Parte  74,  Ohio  885.  Just  how  much  of  this  falling  off  was  due 
to  the  increase  in  freight  rates  and  how  much  to  other  causes  it  is 
impossible  to  determine.  However,  the  record  indicates  convinc- 
ingly that  the  present  rates  on  agricultural  limestone  are  higher 
than  the  traffic  will  bear  and  move  freely  in  Ohio. 

Live  Stock. 

Since  there  is  another  investigation  now  pending  before  this 
Commission  (I.  &  S.  Docket  No.  61)  affecting  certain  proposed 
rates  on  live  stock  in  Ohio,  the  Commission  will  postpone  the  mak- 
ing of  any  finding  regarding  the  rates  on  live  stock  involved  in  this 
proceeding  until  the  hearing  in  the  docket  referred  to  has  been  con- 
cluded. 

Grain  and  Grain  Products 

With  respect  to  the  rates  on  grain  and  grain  products  the  rec- 
ord shows  that  there  is  wide  variance  throughout  Ohio  in  the  per- 
centage relation  to  the  sixth  class  rate.  The  Ohio  Farm  Bureau 
Federation  filed  petition  with  ten  of  the  Ohio  carriers  on  August 
19, 1921,  asking  for  a  readjustment  of  the  rates  on  a  more  equitable 
basis.  They  received  favorable  replies  from  several  railroads  and 
Mr.  H.  R.  Lewis,  speaking  for  the  carriers  in  Ohio,  stated  that  the 
matter  was  under  active  consideration  at  the  present  time  and  in 
his  opinion  the  interested  carriers  and  shippers  would  come  close 
to  meeting  on  common  ground  and  reaching  a  satisfactory  under- 
standing.   Therefore  we  are  of  the  opinion  that  the  grain  and  grain 
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products  part  of  the  case  should  be  held  open  pending  result  of  the 
present  negotiations  between  the  shippers  and  carriers. 
Commercial  Fertilizer,  Fruits  and  Vegetables,  Seeds,  Agricultural 

Implements  and  Agricultural  Lime. 

There  was  very  little  evidence  submitted  at  the  hearing  per- 
taining to  the  rates  on  commercial  fertilizer,  fruits  and  vegetables, 
seeds,  agricultural  implements  and  agricultural  lime  and  the  Com- 
mission is  of  the  opinion  that  the  record  affords  no  adequate  basis 
which  will  permit  of  the  Commission  making  any  finding  as  to  the 
reasonableness  or  unreasonableness  of  the  freight  rates  on  these 
commodities. 

Conclusion. 

The  carriers  have  resisted  the  attack  upon  their  rates  in  this 
proceeding,  basing  their  defense  largely  on  the  fact  that  during 
the  first  six  months  of  this  year  the  carriers  of  Ohio  as  a  whole, 
have  failed  to  earn  a  net  return  that  was  contemplated  by  Section 
15a  of  the  Interstate  Commerce  Act.  It  does  not  follow,  however, 
because  the  carriers  of  Ohio  as  a  whole  have  failed  during  the  first 
six  months  of  this  year  to  make  a  net  return  on  the  book  or  esti- 
mated value  of  their  property,  at  the  rate  of  5%  annually,  that  the 
rates  on  agricultural  limestone  are  just  and  reasonable.  An  un- 
reasonable rate  is  not  to  be  justified  on  the  ground  that  a  higher 
rate  than  reasonable  is  necessary  to  afford  an  adequate  return. 

After  careful  consideration  of  all  the  facts  of  record,  we  find 
that  the  present  rates  on  agricultural  limestone  for  intrastate 
movement  within  the  State  of  Ohio  are  unjust  and  unreasonable  to 
the  extent  that  they  exceed  the  rates  that  were  in  effect  on  the 
same  commodity  on  August  25,  1920,  and  that  just  and  reasonable 
rates  for  the  future  on  agricultural  limestone  (ground  or  pulver- 
ized) agricultural  limestone  meal  and  agricultural  limestone 
screenings,  when  loaded  in  box  car  equipment  are  rates  not  exceed- 
ing those  which  were  in  effect  on  agricultural  limestone  on  August 
25,  1920,  and  that  just  and  reasonable  rates  on  agricultural  lime- 
stone screenings  when  loaded  in  open  top  car  equipment  are  rates 
not  exceeding  those  that  were  in  effect  on  crushed  stone  on  August 
25,  1920,  observing  a  minimum  of  50c  per  ton. 

An  order  will  be  issued  accordingly  with  the  following  pro- 
viso: **Where  commodity  rates  are  now  published  and  in  effect 
applying  on  agricultural  limestone,  agricultural  limestone  meal  and 
agricultural  limestone  screenings,  (in  box  car  or  open  top  car 
equipment)  upon  the  lines  of  the  respondent  carriers,  either  on 
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local  or  joint  traffic,  that  are  lower  than  the  rates  herein  found  to 
be  just  and  reasonable,  such  rates  will  not  be  cancelled  or  effected 
by  this  order." 


Order. 

The  Commission  having  heretofore,  by  order  duly  made  and 
entered  herein,  entered  upon  an  investigation  to  determine  the 
justness  and  reasonableness  of  the  rates  and  charges  now  main- 
tained, imposed  and  collected  by  the  railroad  and  railway  com- 
panies operating  within  the  State  of  Ohio  for  the  transportation  in 
intrastate  traffic  within  said  state,  of  all  commodities;  and,  after 
due  notice  to  all  of  said  respondents,  entered  upon  and  made  such 
an  investigation  of  the  rates  and  charges  of  the  respondents  for 
the  transportation,  in  such  traffic,  of  grain  and  grain  products,  live 
stock,  agricultural  lime  and  limestone,  commercial  fertilizer,  fruits 
and  vegetables,  seeds,  and  agricultural  implements;  and  having 
given  due  consideration  to  the  testimony  adduced  and  exhibits 
offered  at  such  investigation,  and  the  argument  of  counsel,  and  be- 
ing fully  advised  in  the  premises,  and  having  this  day  made  and 
filed,  in  writing,  its  findings  of  fact  herein,  the  Commission  further 
finds ; 

That  the  rates  and  charges  now  maintained,  imposed, 
charged  and  collected  by  each  and  every  railroad  and  railw^ay 
company,  or  the  duly  qualified  officer  of  a  court  operating  the 
same,  for  the  transportation,  in  intrastate  traffic  within  the 
State  of  Ohio,  of  agricultural  limestone  (ground  or  pulverized), 
agricultural  limestone  meal  and  agricultural  limestone  screen- 
ings, as  set  forth  in  the  individual  or  joint  schedules  of  said 
carriers  now  on  file  with  this  Commission,  and  each  of  such 
rates  and  charges,  are  excessive,  unjust  and  unreasonable,  in 
so  far  as  they  exceed  the  rates  and  charges  which  were  in 
effect,  upon  August  twenty-fifth,  1920,  for  the  transportation, 
in  such  traffic,  of  agricultural  limestone; 

That  just  and  reasonable  rates  and  charges  for  the  trans- 
portation, in  intrastate  traffic  within  the  State  of  Ohio,  of 
agricultural  limestone  (ground  or  pulverized),  agricultural 
limestone  meal  and  agricultural  limestone  screenings,  are  the 
rates  and  charges  following,  to- wit: 

When  loaded  in  box  car  equipment,  the  rates  and  charges 
which  were  in  effect  for  the  transportation,  in  such  traffic,  of 
agricultural  limestone  upon  August  twenty-fifth,  1920,   and 

(Agricultural  limestone  screenings)  when  loaded  in  open 
top  car  equipment,  the  rates  and  charges  which  were  in  effect 
upon  August  twenty-fifth,  1920,  for  the  transportation,    in 
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such  traffic,  of  crushed  stone,  with  a  minimum  of  fifty  cents 
per  ton,  and 

That,  where  commodity  rates  are  now  published  and  in 
effect  applying  on  agricultural  limestone,  agricultural  lime- 
stone meal  and  agricultural  limestone  screenings,  (either  in 
box  or  open  top  car  equipment)  upon  the  lines  of  the  respond- 
ent carriers,  either  on  local  or  joint  traffic,  that  are  lower  than 
the  rates  hereinbefore  found  to  be  just  and  reasonable,  such 
rates  will  not  be  cancelled  or  effected  by  this  finding. 

It  is,  therefore. 

Ordered,  That  the  railroad  and  railway  companies  operating 
within  the  State  of  Ohio,  or  the  lawfully  appointed  officers  of 
legally  constituted  courts  in  charge  thereof,  and  each  of  them,  be, 
and  hereby  they,  respectively,  ar6  notified,  directed  and  required 
to  cease  and  desist  from  maintaining,  imposing,  charging  and  col- 
lecting, or  attempting  to  maintain,  impose,  charge  and  collect  for 
the  transportation,  in  intrastate  traffic  within  the  State  of  Ohio, 
the  rates  and  charges  upon  agricultural  limestone  (ground  or  pul- 
verized), agricultural  limestone  meal  and  agricultural  limestone 
(ground  or  pulverized),  agricultural  limestone  meal  and  agricul- 
tural limestone  screenings,  hereinbefore  found  and  determined  by 
this  Commission  to  be  unjust,  excessive  and  unreasonable.  It  is 
further 

Ordered,  That  said  railroad  and  railway  companies,  or  said 
officers  of  courts  in  charge  thereof,  and  each  of  them,  be,  and  here- 
by they  are  notified,  directed  and  required  to  establish,  maintain, 
impose,  charge  and  collect  for  the  transportation,  of  agricultural 
limestone  (ground  or  pulverized)  agricultural  limestone  meal  and 
agricultural  limestone  screenings,  in  intrastate  traffic  within  the 
State  of  Ohio,  rates  and  charges  not  greater  than  nor  in  excess 
of  the  rates  and  charges  hereinbefore  found  and  determined  to  be 
just  and  reasonable  for  the  transportation  of  such  commodities 
in  said  traffic.    It  is  further 

Ordered,  That  where  commodity  rates  are  now  published  and  in 
effect  applying  on  agricultural  limestone  (ground  or  pulverized), 
agricultural  limestone  meal  and  agricultural  limestone  screenings, 
(either  in  box  or  open  top  car  equipment)  upon  the  lines  of  the 
respondent  carriers,  either  on  local  or  joint  traffic,  that  are  lower 
than  the  rates  hereinbefore  found  to  be  just  and  reasonable,  such 
rates  will  not  be  cancelled  or  effected  by  this  order.     It  is  further 

Ordered,  That  schedules  be  published  and  filed  in  conformity 
herewith,  effective  upon  not  less  than  one  day's  notice. 
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Where  Property  is  Consigned  by  a  Corporation  Having  lis  Prin- 
cipal Place  of  Business  in  Columbus  to  a  Merchant  in  Cleveland, 
the  Consignor  Cbrporation  Should  List  the  Property  for  Taxa- 
tion on  the  Average  Basis  as  Merchant's  Stock  Belonging  to  It, 
in  Cleveland  and  Not  in  Columbus.  The  Consignee  is  Under  No 
Duty  to  List  the  Property. 


No.  2501— (Opinion  Dated  October  24,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio : 

Gentlemen — ^The  Commission  requests  the  opinion  of  this  de- 
partment  as  follows: 

"When  merchandise  is  owned  by  a  corporation  whose  prin- 
cipal place  of  business  is  in  Columbus,  Ohio,  and  same  has  been 
consigned  to  a  Cleveland  merchant  for  sale  in  Cleveland  and 
is  stored  by  the  Cleveland  merchant  at  his  place  of  business 
in  Cleveland,  should  the  property  be  listed, 

First :  For  taxation  by  the  consignor  at  Columbus, 

Second :  By  the  consignor  where  the  property  is  located  (in 
Cleveland),  or 

Third:  By  the  consignee  in  Cleveland?" 

The  sections  to  be  considered  in  connection  with  this  question 
are  as  follows: 

"Sec.  5371.  *  ♦  *  Merchants'  and  manufacturers'  stock 
*  *  *  shall  be  listed  in  the  township,  city  or  village  in  which 
it  is  situated.  *  »  *  " 

"Sec.  5371-4.  Property  pertaining  to  a  business  carried  on 
by  a  person,  firm,  partnership,  association  or  unincorporated 
company  shall  be  listed  in  the  township,  city  or  village  in 
which  such  business  is  carried  on.  *  *  *  " 

(This  statute  does  not  apply  to  incorporated  companies ;  it 
is  quoted  merely  for  the  purpose  of  contrast). 

"Sec.  5371-1.  Personal  property,  moneys,  credits,  invest- 
ments in  bonds,  stocks,  joint  stock  companies  or  otherwise  in 
the  possession  or  control  of  a  person  as  parent,  guardian,  trus- 
tee, executor,  administrator,  assignee,  receiver,  official  cus- 
todian, factor,  agent,  attorney,  or  otherwise,  on  the  day  pre- 
ceding the  second  Monday  of  April  in  any  year  on  account  of 
any  person  or  persons,  company,  fitm,  partnership,  association 
or  corporation,  shall  be  listed  by  the  person  having  the  pos- 
session or  control  thereof  and  be  entered  upon  the  tax  lists 
and  duplicate  in  the  name  of  such  parent,  guardian,  trustee, 
executor,  administrator,  assignee,  receiver,  official  custodian, 
factor,  agent,  attorney  or  other  person,  adding  to  such  name 
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words  briefly  indicating  the  capacity  in  which  such  person  has 
possession  of  or  otherwise  controls  said  property,  and  the  name 
of  the  person,  estate,  firm,  company,  partnership,  association 
or  corporation  to  whom  it  belongs ;  but  the  failure  to  indicate 
the  capacity  of  the  person  in  whose  name  such  property  is 
listed  or  the  name  of  the  person,  estate,  firm,  company,  part- 
nership, association  or  corporation  to  whom  it  belongs  shall 
not  affect  the  validity  of  any  assessment  thereof." 

"Sec.  5381.  A  person  who  owns  or  has  in  possession  or  sub- 
ject to  his  control  personal  property  within  this  state,  with 
authority  to  sell  it,  which  has  been  purchased  either  in  or  out 
of  this  state,  with  a  view  to  being  sold  at  an  advanced  price  or 
profit,  or  which  has  been  consigned  to  him  from  a  place  out  of 
this  state  for  the  purpose  of  being  sold  at  a  place  within  this 
state,  is  a  merchant." 

It  has  always  been  understood  that  this  section  applies  to  cor- 
porations; that  is,  that  the  word  "person"  therein  used  includes 
corporations. 

"Sec.  5383.  A  consignee  shall  not  be  required  to  list  for 
taxation  the  value  of  property,  the  product  of  this  state,  which 
has  been  consigned  to  him,  for  sale  or  otherwise,  from  a  place 
within  this  state,  nor  the  value  of  property  consigned  to  him 
from  another  place  for  the  sole  purpose  of  being  stored  or  for- 
warded, if  in  either  case,  he  has  no  interest  in  such  property,  or 
any  profit  to  be  derived  from  its  sale.  *  *  *  " 

"Sec.  5404.  The  president,  secretary,  and  principal  account- 
ing officer  of  every  incorporated  company,  except  banking  or 
other  corporations  whose  taxation  is  specifically  provided  for, 
whatever  purpose  they  may  have  been  created,  whether  in- 
corporated by  a  law  of  this  state  or  not,  shall  list  for  taxa- 
tion, verified  by  the  oath  of  the  person  so  listing,  all  the  per- 
sonal property  thereof,  and  all  real  estate  necessary  to  the 
daily  operations  of  the  company,  moneys  and  credits  of  such 
company  or  corporation  within  the  state,  at  the  true  value  in 
money." 

"Sec.  5405.  Return  shall  be  made  to  the  several  auditors  of 
the  respective  counties  where  such  property  is  situated,  to- 
gether with  a  statement  of  the  amount  thereof  which  is  sit- 
uated in  each  township,  village,  city,  or  taxing  district  there- 
in. Upon  receiving  such  returns,  the  auditor  shall  ascertain 
and  determine  the  value  of  the  property  of  such  companies, 
and  deduct  from  the  aggregate  sum  so  found  of  each,  the  value 
as  assessed  for  taxation  of  any  real  estate  included  in  the 
return.  The  value  of  the  property  of  each  of  such  companies, 
after  so  deducting  the  value  of  all  the  real  estate  included  in 
the  return,  shall  be  apportioned  by  the  auditor  to  such  cities, 
villages,  townships,  or  taxing  districts,  pro  rata,  in  proportion 
to  the  value  of  the  real  estate  and  fixed  property  included  in 
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the  return,  in  each  of  such  cities,  villagres,  townships,  or  tax- 
ing districts.  The  auditor  shall  place  such  apportioned  valua- 
tion on  the  tax  duplicate  and  taxes  shall  be  levied  and  collected 
thereon  at  the  same  rate  and  in  the  same  manner  that  taxes 
are  levied  and  collected  on  other  personal  property  in  such 
township,  village,  city  or  taxing  district." 

The  Commission's  questions  will  be  treated  in  the  inverse  order 
of  their  statement  by  the  Commission,  the  first  of  them  to  be  con- 
sidered being  whether  or  not  the  consignee  is  under  any  duty  to 
list  the  property  in  question. 

On  this  point  Sections  5381  and  5383,  above  quoted,  have 
to  be  considered.  Section  5381,  analyzed,  applies  first  to  two 
classes  of  persons:  those  who  own  property  which  has  been  pur- 
chased with  a  view  to  being  sold  at  a  profit;  and  second,  persons 
who  have  in  possession  or  subject  to  control  property  which  has 
been  so  purchased  or  which  has  been  consigned  to  them  '^from  a 
place  out  of  this  state  for  the  purpose  of  being  sold  at  a  place  with- 
in this  state."  Section  5388  seems  to  be  an  attempt  to  state  nega- 
tively the  omissions  from  Section  5381.  It  clearly  excuses  from 
the  duty  to  list  a  consignee  of  property  consigned  from  a  place 
within  this  state  "if  *  *  *  he  Has  no  interest  in  such  property,  or 
any  profit  to  be  derived  from  its  sale." 

If  in  the  case  you  submit  the  Cleveland  merchant  has  no  inter- 
est in  any  profit  to  be  derived  from  the  sale  of  the  goods,  Section 
5383  is  of  itself  an  answer  to  the  third  question.  But  it  seems 
likely  that  the  Cleveland  merchant  does  have  an  interest  in  the 
profit  to  be  derived  from  the  sale  of  the  goods.  In  that  event  we 
must  inquire  whether  under  Section  5381  he  is  a  "merchant."  On 
comparing  Section  5381,  above  quoted,  with  Section  5383,  also 
above  quoted,  we  discover  that  the  negative  provisions  of  the  latter 
do  not  cover  the  same  ground  as  the  omissions  from  the  former. 
That  is  to  say,  a  person  who  does  not  own  but  does  have  in  posses- 
sion or  control  property  which  has  been  consigned  to  him  from  a 
place  within  this  state,  for  the  purpose  of  being  sold  within  this 
state,  is  not  a  "merchant"  as  defined  in  Section  5381 ;  nor  if  he  has 
an  interest  in  any  profit  to  be  derived  from  the  sale  of  the  property 
is  he  expressly  excused  from  listing  its  value  by  the  provisions  of 
Section  5383.  In  other  words,  by  adding  the  phrase  "if  in  either 
case,  he  has  no  interest  in  such  property,  or  any  profit  to  be  derived 
from  its  sale"  to  the  first  sentence  in  Section  5383,  that  sentence 
was  made  inharmonious  with  Section  5381  in  a  certain  sense,  and 
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a  case,  that  may  be  the  case  about  which  the  Commission  inquires, 
was  left  unprovided  for  by  the  related  sections. 

The  conclusion  thus  reached  assumes  that  the  phrase  "which 
has  been  purchased  either  in  or  out  of  this  state"  does  not  apply 
to  a  mere  consignee.  This  is  believed  to  be  the  case.  In  the 
opinion  of  this  department,  the  phrase  connotes  a  purchase  by  the 
person  whose  character  as  a  merchant  is  to  be  tested  by  his  acts. 
In  other  words,  the  section  is  to  be  interpreted  as  if  it  read: 

A  person  who  owns  property  which  has  been  purchased 
either  in  or  out  of  this  state,  with  a  view  to  being  sold,  etc., 
or  who  has  in  possession  or  subject  to  his  control  property 
which  has  been  consigned  to  him,  etc. 

For  the  foregoing  reasons,  it  is  the  opinion  of  this  department 
that  the  consignee  in  Cleveland  is,  with  respect  to  his  possession  of 
the  property  in  question,  not  a  "merchant"  in  spite  of  the  fact 
that  he  may  not  be  within  the  terms  of  the  condition  expressed  in 
the  first  sentence  of  Section  B383  of  the  General  Code. 

Before  proceeding  further,  however,  with  the  discussion  of 
the  question  as  to  the  consignee's  duty  to  list  we  must  take  account 
of  the  apparent  conflict  between  Section  5372-1,  above  quoted,  and 
Sections  5404  and  5405  of  the  General  Code.  The  one  makes  it  the 
duty  of  an  agent  of  a  corporation  to  list  personal  property  in  his 
possession  or  control  in  that  capacity,  and  the  other  requires  the 
president,  secretary  and  principal  accounting  officer  of  every  incor- 
porated company  to  list  all  the  property  of  the  corporation  in  the 
state.  It  is  strange  that  this  question  has  never  been  judicially 
discussed.  This  department  has  never  had  occasion  to  consider  it. 
A  corporation  can  act  only  by  its  agents ;  it  can  have  possession  and 
exercise  dominion  only  through  natural  persons.  All  the  personal 
property  of  a  corporation,  therefore,  must  necessarily  be  in  pos- 
session of  some  of  its  agents.  It  is  believed  that  the  way  out  of  the 
difficulty  is  to  hold  that  the  word  "agent"  in  Section  5372-1  does  not 
apply  to  corporations  and  that  the  same  conclusion  applies  to  the 
word  "factor"  in  the  same  context.  In  other  words.  Section  5372-1 
is  a  general  section,  while  Sections  5404  and  5405  are  particular, 
intended  to  provide  for  the  making  of  corporate  returns.  There- 
fore, in  case  of  conflict  Section  5404  should  govern.  Accordingly, 
if  the  property  in  question  is  to  be  regarded  as  property  of  the  cor- 
poration, whose  principal  place  of  business  is  in  Columbus,  then 
Section  5372-1  has  no  application  and  the  consignee  is  not  required 
by  that  section  to  list  it  at  all. 
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It  is  therefore  apparent  that  the  final  disposition  of  the  Com- 
mission's third  question  cannot  be  made  until  the  first  and  second 
questions,  which  relate  to  the  duty  of  the  consignor,  are  answered. 

Now  the  property  in  question  belongs  to  the  corporation, 
though  it  is  not  in  the  possession  of  the  corporation,  and  possibly 
though  the  Cleveland  merchant  be  not  regarded  as  an  agent  of  the 
corporation.  It  is  therefore  within  the  comprehensive  terms  of 
Section  5404,  and  indeed  within  the  scope  of  Section  5381  as  above 
analyzed.  It  is  "property  of  the  corporation"  for  the  purpose  of 
the  one  section  and  the  Columbus  corporation  "owns"  (the  prop- 
erty) "which  has  been  purchased  either  in  or  out  of  this  state,  with 
a  view  to  being  sold  at  an  advanced  price  or  profit."  The  fact  that 
the  corporation  has  not  the  property  in  possession  is  immaterial, 
because  Section  5381  does  not  so  define  a  merchant  as  to  require 
both  ownership  and  possession,  but  these  conditions  are  stated  In 
the  alternative.  It  is  assumed  that  the  Columbus  corporation  ac- 
quired the  property  by  purchase  and  did  not  itself  manufacture  the 
property  or  produce  it.  If  the  fact  is  otherwise  the  basis  for  a 
part  of  this  opinion  is  destroyed. 

It  is  the  opinion  of  this  department,  therefore,  that  the  con- 
signor corporation  should  list  the  property  in  question  and  that  the 
property  is  a  merchant's  stock  belonging  to  it.  That  being:  the 
case,  its  municipal  situs  for  the  purpose  of  taxation  is  fixed  by  Sec- 
tion 5371,  above  quoted.  Within  the  meaning  of  Section  5405  such 
property  is  "situated"  in  Cleveland  because  of  the  requirement  of 
Section  5371,  and  has  there  a  "fixed"  situs  within  the  meaning  of 
Section  5405. 

On  the  foregoing  reasoning,  the  conclusion  is  that  the  con- 
signor corporation  should  list  the  property  in  question  on  the  aver- 
age basis  as  merchant's  stock  belonging  to  it,  and  that  such  prop- 
erty should  be  listed  in  Cleveland  and  not  in  Columbus. 

The  only  difficulty  encountered  in  arriving  at  this  result  is  the 
fact  that  Section  5383,  which  apparently  was  intended  to  excuse 
consignees  in  certain  cases  from  listing  as  merchants  property  con- 
signed to  them  for  sale,  may  not  expressly  excuse  the  consignee 
corporation  from  making  a  listing.  It  might,  therefore,  be  argued 
that  Section  5383  should  be  so  construed  with  Section  5381  as  to 
require  such  a  consignee  of  property  the  product  of  this  state  to 
list  such  property  as  a  merchant,  in  spite  of  the  failure  of  Section 
5381  to  include  such  a  situation  within  its  terms.  However,  it  is 
the  opinion  of  this  department  that  Section  5381  is  not  to  be  molded 
so  as  to  conform  to  Section  5383,  but  rather  that  the  contrary 


Attorney  General  1]^ 

method  of  interpretation  of  the  two  should  be  followed.  The  evi- 
dent purpose  of  excluding  from  the  definition  in  Section  5381  cases 
in  which  the  property  had  been  consigned  to  a  person  from  a  place 
within  this  state  was  that  in  that  event  jthe  owner  would  be  within 
this  state  and  subject  to  the  taxing  power  of  the  state.  In  other 
words,  Section  5381  is  so  broad  as  that  if  the  consignor  and  the  con- 
signee are  both  in  this  state  it  is  not  necessary  to  require  the  con- 
signee to  list  the  property,  as  the  consignor,  being  the  "owner," 
would  have  to  list  it.  This  is  fhe  controlling  idea  of  the  sections, 
and  it  is  consistent  with  everything  in  Section  5383  except  the 
words  "any  profit  to  be  derived  from  its  sale."  The  fact  that  a 
consignee  might  have  an  interest  in  any  profit  derived  from  the 
sale  of  the  property  does  not  make  him  its  owner,  and  unless  there 
is  some  statute  requiring  such  consignee  to  list  such  property,  the 
mere  fact  that  no  statute  says  that  he  shall  not  list  it  is  not  suffi- 
cient from  which  to  construct  a  duty  to  list. 

Accordingly,  the  conclusions  first  above  expressed  are  adhered 
to  and  it  is  the  opinion  of  this  department  that  the  consignee  in 
Cleveland  is  under  no  duty  to  list  the  property,  either  on  his  own 
behalf  or  on  behalf  of  the  consignor,  but  that  it  is  the  duty  of  the 
officers  of  the  consignor  corporation  to  make  return  of  the  property 
in  Cleveland.  ^ 

A  Probation  OflScer  Designated  Under  Section  7769-1,  General  Code, 
as  a  County  Attendance  Officer,  Cannot  Legally  Draw  Two  Com- 
pensations, that  is.  One  for  Acting  as  Probation  Officer  and  a 
Separate  Salary  as  County  Attendance  Officer.  Where  a  Proba- 
tion Officer  is  Designated  as  County  Attendance  Officer,  Only  His 
Expenses  as  Attendance  Officer  Are  to  Be  Paid  from  the  County 
Board  of  Education  Fund,  which  is  Disbursed  by  the  County 
Board  of  Education. — ^The  Compensiation  of  a  Probation  Officer 
May  Be  Increased  or  Decreased  at  Any  Time  by  the  Appointing 
Judge  Not  to  Exceed  the  Amounts  Appearing  in  Section  1662, 
G.  C,  and  Such  Compensation  is  Paid  from  the  County  Treasury. 


No.  2497— (Opinion  Dated  October  24.  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio: 

Gentlemen — Acknowledgment  is  made  of  the  receipt  of  your 
recent  inquiry,  requesting  the  opinion  of  this  department  upon  the 
following  statements  of  facts : 

"Section  7769-1,  G.  C,  (109  0.  L.,  388),  specifically  pro- 
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vides  that  with  the  consent  and  approval  of  the  judgre  of  the 
juvenile  court,  a  probation  officer  of  the  court  may  be  desig:- 
nated  as  the  county  attendance  officer.  In  a  certain  county  in 
this  state  the  probation  officer,  who  is  receiving  a  salary  of 
$75  per  month,  is  designiated  as  county  attendance  officer  at  a 
salary  of  $25  per  month. 

"Question  1.  May  such  probation  officer  legally  draw  two 
compensations,  one  for  acting  as  probation  officer,  and  a  sepa- 
rate salary  as  county  attendance  officer? 

"Question  2*  If  such  probation  officer  may  legally  re- 
ceive separate  compensation  when  designated  as  such  county 
attendance  officer,  from  what  fund  shall  he  receive  such  com- 
pensation ?" 

Section  7769-1,  G.  C,  reads  as  follows: 

"Every  county  board  of  education  shall  employ  a  county 
attendance  officer,  and  may  employ  or  appoint  such  assistants 
as  the  board  may  deem  advisable.  The  compensation  and 
necessary  traveling  expenses  of  such  attendance  officer  and 
assistants  shall  be  paid  out  of  the  county  board  of  education 
fund.  With  the  consent  and  approval  of  the  judge  of  the 
juvenile  court,  a  probation  officer  of  the  court  may  be  desig- 
nated as  the  county  attendance  officer  or  as  to  an  assistant. 
The  compensation  of  the  probation  officers  of  the  juvenile 
court  so  designated  shall  be  fixed  and  paid  in  the  same  man- 
ner as  salaries  of  other  probation  officers  of  the  juvenile  court ; 
their  traveling  expenses  as  attendance  officers  which  would  not 
be  incurred  as  probation  officers  shall  be  paid  out  of  the  county 
board  of  education  fund. .  The  county  attendance  officer  and 
assistants  shall  work  under  the  direction  of  the  county  super- 
intendent of  schools.  The  authority  of  such  attendance  offi- 
cers and  assistants  shall  extend  to  all  the  village  and  rural 
school  districts  which  form  the  county  school  district.  But 
this  section  shall  not  be  interpreted  to  confine  their  authority 
to  investigate  employment  to  that  within  the  county  school 
district." 

It  will  be  noted  in  the  above  section  that  the  compensation  and 
necessary  traveling  expenses  of  "such  attendance  officer"  (when 
employed  by  the  county  board  of  education)  shall  be  paid  out  of  the 
county  board  of  education  fund,  but  it  is  further  provided  in  the 
next  sentence  of  the  section  that  a  probation  officer  of  the  juvenile 
court  may  be  designated  as  the  county  attendance  officer  upon  the 
approval  of  the  judge  of  the  juvenile  court.    Proceeding  further  the 
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section  then  says  when  this  latter  condition  obtains,  that  is,  that  a 
probation  officer  is  to  be  designated  as  the  county  attendance  offi- 
cer, then  "the  compensation  of  the  probation  officer  of  the  juvenile 
court  so  designated  shall  be  fixed  and  paid  in  the  same  manner  as 
salaries  of  other  probation  officers  of  the  juvenile  court ;  their  trav- 
eling expenses  as  attendance  officers  which  would  not  be  incurred 
as  probation  officers  shall  be  paid  out  of  the  county  board  of  educa- 
tion fund."  The  compensation  of  the  probation  officers  of  the 
juvenile  court  is  provided  for  in  Section  1662,  G.  C,  which  as 
amended  in  109  O,  L.,  p.  527,  reads  in  part  as  follows: 

"*  *  *  Such  chief  probation  officer  and  assistants  shall 
receive  such  compensation  as  the  judge  appointing  them  may 
designate  at  the  time  of  the  appointment ;  provided,  however, 
that  such  compensation  may  be  increased  or  decreased  at  any 
time  by  said  judge,  but  the  compensation  of  the  chief  proba- 
tion officer  shall  not  exceed  three  thousand  dollars  per  annum 
and  that  of  the  assistants  shall  not  exceed  twenty-four  hun- 
dred dollars  per  annum.  *  *  *" 

"The  compensation  of  the  probation  officers  shall  be  paid 
by  the  county  treasurer  from  the  county  treasury  upon  the 
warrant  of  the  county  auditor,  which  shall  be  issued  upon 
itemized  vouchers  sworn  to  by  the  probation  officers  and  cer- 
tified to  by  the  judge  of  the  juvenile  court.  The  county  auditor 
shall  issue  his  Warrant  upon  the  treasury  and  the  treasurer 
shall  honor  and  pay  the  same,  for  all  salaries,  compensation 
and  expenses  provided  for  in  this  act,  in  the  order  in  which 
proper  vouchers  therefor  are  presented  to  him." 

As  above  indicated.  Section  7769-1  provides  that  the  compen- 
sation of  the  probation  officer,  when  designated  as  an  attendance 
officer,  shall  be  fixed  and  paid  in  the  same  manner  as  salaries  of 
other  probation  officers,  which  manner  is  set  forth  in  Section  1662, 
G.  C,  just  quoted.  Thus  the  compensation  of  all  probation  officers 
.shall  be  paid  out  of  the  county  treasury  by  the  county  treasurer, 
upon  warrant  of  the  county  auditor,  upon  itemized  vouchers  certi- 
fied to  by  the  judge  of  the  juvenile  court.  Section  1662  then  pro- 
vides in  its  closing  language  that  even  the  expenses  of  the  proba- 
tion officer  shall  be  paid  from  the  county  treasury  upon  warrant  of 
the  county  auditor,  but  when  these  expenses  are  made  by  the  pro- 
bation officer,  who  has  been  designated  as  an  attendance  officer, 
then  Section  7769-1  provides  that  "their  traveling  expenses,  as 
attendance  officers,  which  would  not  be  incurred  as  probation  offi- 
cers, shall  be  paid  out  of  the  county  board  of  education  fund." 

There  is  nothing  in  Section  7769-1,  G.  C,  providing  for  the 
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salary  of  a  county  attendance  officer  who  is  also  a  probation  officer, 
other  than  the  reference  that  probation  officers  designated  as 
county  attendance  officers  shall  be  paid  ''in  the  same  manner  as 
salaries  of  other  probation  officers  of  the  juvenile  court."  Hence 
the  compensation  of  this  individual  remains  within  the  provisions 
of  Section  1662  heretofore  quoted.  This  section  provides  that  the 
probation  officer  shall  receive  such  compensation  as  the  judge  of 
the  juvenile  court  may  designate  at  the  time  of  appointment,  but 
says  further  that  such  compensation  may  be  increased  or  decreased 
at  any  time  by  the  judge.  It  would  appear,  therefore,  that  if  in  the 
county  in  question  it  was  desired  to  pay  the  probation  officer,  who 
was  acting  also  as  attendance  officer,  a  total  of  $100  per  month, 
lather  than  the  $75  which  he  formerly  received  when  performing 
only  the  duties  of  probation  officer,  it  would  be  within  the  power  of 
the  judge  of  the  juvenile  court  appointing  such  officer (  and  he  also 
approves  his  designation  as  attendance  officer)  to  increase  the  sal- 
ary of  the  probation  officer  as  the  court  may  see  fit,  being  bound 
only  by  the  limitations  as  to  amount  set  forth  in  Section  1662, 
G.  C.  This  increase,  of  course,  would  come  from  the  county  treas- 
ury, the  same  place  'from  which  his  original  salary  was  taken.  In 
practice,  then,  it  would  appear  that  in  those  counties  having  a  pro- 
bation officer  designated  as  the  county  attendance  officer,  the 
county  treasury  general  fund  would  relieve  the  county  board  of 
education  fund  of  the  burden  of  supporting  a  county  attendance 
officer  other  than  his  mere  expenses,  while  in  other  counties  where 
the  county  attendance  officer  was  one  who  was  not  a  probation  offi- 
cer designated  as  the  county  attendance  officer,  the  county  board 
of  education  fund  would  bear  the  burden  of  the  salary  and  expenses 
of  the  county  attendance  officer  made  mandatory  in  each  county  of 
the  state.  The  effect  then  is  that  in  some  counties  the  support  of 
the  county  attendance  officer  would  come  wholly  from  school  funds, 
while  in  other  counties,  where  the  personnel  of  the  juvenile  court 
was  used,  the  support  of  the  county  attendance  officer  would  not 
be  a  burden  upon  the  school  funds  at  all,  except  as  to  his  mere  ex- 
penses as  an  attendance  officer.  This  situation,  however,  does  not 
change  the  status  of  the  law  as  set  forth  above. 

In  answer  to  your  question,  then,  you  are  advised  that : 
1.    A  probation  officer  designated  under  Section  7769-1,  G.  C, 
as  a  county  attendance  officer,  cannot  legally  draw  two  compensa- 
tions, that  is,  one  for  acting  as  probation  officer  and  a  separate 
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salary  as  county  attendance  officer,  for  the  reason  that  Section 
7769-1  does  not  provide  a  salary  for  the  county  attendance  officer 
where  such  county  attendance  officer  is  also  a  probation  officer  of 
the  juvenile  court.  Where  a  probation  officer  is  desigrnated  as 
county  attendance  officer,  only  his  expenses  as  attendance  officer  is 
to  be  paid  from  the  county  board  of  education  fund,  which  is  dis- 
bursed by  the  county  board  of  educiation. 

2.  The  compensation  of  a  probation  officer  may  be  increased 
or  decreased  at  any  time  by  the  appointing  judge  not  to  exceed  the 
amounts  appearing  in  Section  1662,  G.  C.,  and  such  compensation  is 
paid  from  the  county  treasury. 
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NEW  INCORPORATIONS 

The  Baywood  Welfare  Ass'n.  Not 
for  profit. 

The  Koch  Beverage  &  Ice  Co.,  Wa- 
pakoneta,  $30,000.  May  Koch,  Cora 
Siferd,  Henry  Koch,  Karl  J.  Koch, 
Carl  Siferd. 

The  Merchants  Service  Co.,  Cleve- 
land, $1,000.  Benj.  J.  Shiffman,  David 
Kanuner,  Sarah  Guest,  A.  Sheftel, 
Alex  S.  Brien. 

The  Ohio  Adria  Motor  Car  Co., 
Warren,  $50,000.  Elizabeth  Baldwin, 
Sara  Petty,  Ruth  Whitney,  Emma 
Kistler,  M.  B.  Taylor,  Jr. 

The  American  Sheet  &  Tube  Co., 
Lorain,  $300,000.  R.  T.  J.  Martin,  L. 
R.  Brodeur,  Lee  Stroup,  C.  G.  Wash- 
burn, CM.  Braman. 

The  Amherst  Oil  &  Gas  Co.,  Am- 
herst, $30,000.  Carl  E.  Gibson,  Fred 
A.  Jones,  Lou  Hopkins,  Thos.  J.  Hart- 
ley, Carl  H.  Leimbach. 

The  Starr  Collieries  Co.,  Colum- 
bus, $50,000.  L.  H.  Helling,  E.  K.  De- 
laney,  Martha  Evans,  Lola  Goff,  J.  R. 
Holub. 

The  Broadway  Properties  Co.,  Cleve- 
land, $5,000.  A.  R.  Lowry,  F.  W.  Gard- 
iner, W.  C.  Hessler,  I.  J.  HoUister,  M. 
C.  Young. 

The  Garwin  Realty  Co.,  Cincinnati, 
$25,000.  Clara  Gerwin,  Jos.  Gerwin, 
G.  Jolly,  J.  A.  Culbertson,  L.  Keuper. 

The  Peru  Oil  Co.,  Mansfield,  $30,- 
000.  R.  C.  Schmidt,  C.  E.  Van  Gor- 
der,  M.  L.  Meade,  S.  I.  Fetcho,  B.  C. 
Walsh. 

The  Starr-Jackson  Mining  Co.,  Co- 
lumbus, $200,000.     Louis  H.  Helling, 

E.  K.   Delaney,   Martha   Evans,   Lola 
GoflP,  James  R.  Holub. 

The  Parzon  Drug  Co.,  Dayton,  $10,- 
000.  John  J.  Bartoz,  Mary  Psotka,  A. 
W.  Schulman,  A.  V.  Weimberger. 

The  Dollar  Savings  Ass'n.,  Toledo, 
$1,000,000.  W.  F.  Felton,  R.  D.  Jack- 
son, D.  N.  Maloney,  A.  J.  Egglestcn, 

F.  G.  Redd. 
The   Herman   Co.,   Cleveland,   S500. 

Herman  Shutte,  S.  H.  Horwitz,  C.  F. 
Shuler,  T.  P.  Schmidt,  C.  E.  Curphey. 
The  Bedford  Drug  Co.,  Bedford, 
$10,000.  L.  N.  awrence,  M.  A.  Pic- 
ciano,  H.  A.  Hazelton,  Louis,  K.  Sitko, 
A.  S.  Swoboda. 


The  Cleveland  Janitors  Supply  Co., 
Cleveland,  $10,000.  C.  N.  Kreig,  J.  P- 
Moran,  George  Palda,  S.  Halama,  EL 
W.  McGraw. 

The  Drive  It  Yourself  Taxi  Co.,  Cin- 
cinnati, $20,000.  Roy  M.  Robeson. 
Crist  A.  Lesh,  C.  Linder,  Adolph  Rich- 
ter,  Joseph  Matre. 

The  Townsman's  Bldg.  &  Constr. 
Co.,  $1,000,000.  B.  F.  Levin,  W.  F. 
Marsteller,  Parker  K.  Fulton,  B.  T. 
McPeak,  Florence  C.  Dietz. 

The  Myers-Sanders  Milker  Co^ 
Wauseon,  $250,000.  H.  H.  Gorman, 
Sophie  B.  Reich,  L.  M.  Kelty,  C.  D. 
Reich,  Virginia  Glessner. 

The  United  Thrift  Ass'n.  Co..  Cleve- 
land, $10,000.  J.  A.  Elden,  F,  E.  Ben- 
gert,  M.  H.  Burns,  G.  Adams,  F.  W. 
McLean. 

The  South  Western  Mortgage  Co., 
Cincinnati,  $100,000.  Thos.  P.  Hart, 
C.  T.  Hughes,  E.  W.  Cooke,  Elliott 
Pugh,  H.  P.  Goebel. 

The  Belmont  Securities  Co.,  Bdl- 
aire.  $500.  J.  T.  Troll,  G.  D.  Ulyatt, 
J.  T.  Flynn,  Alfonso  Gallucci,  D.  A, 
Ward. 

The  Cleveland  Holding  Co.,  Cleve- 
land, $20,000.  J.  A.  Smith,  D.  M. 
Yarger,  D.  T.  AUyn,  J.  E.  Davis,  P. 
M.  Joslyn. 

The  Terminal  Transfer  Co.,  Cleve- 
land, $25,000.     R.  E.   Roehm,    Lillian 

E.  O'Callaghan,  M.  A.  Maroni,   M.  V. 
Daly,  N.  I.  Young. 

The  Belt  Cleaning  &  Mfg.  Co., 
Cleveland,  $25,000.  Jesse  Stephens, 
A.  A.  Stephens,  W.  P.  Mayer,  Vincent 
Zmut,  Irene  B.  Gaven. 

The  Troy  Auto  Supply  Co.,  Troy, 
$50,000.  George  W.  Weeks,  Prank 
Hpme,  Otho  Campbell,  Wilbur  Ullery, 
John  Roberts. 

The  Toledo  Engraving  Co.,  Toledo, 
$10,000.  R.  Newbegin,  M.  J.  Warner. 
C.  H.  Lemmon,  M.  H.  Basey,  R.  D. 
Logan. 

The  Oberlin  Chemical  Co.,  Oberlin, 
$30,000.    J.  L.  Edwards,  F.  F.  Jewett, 

F.  W.  Tobin,  E.  W.  Davis,  C.  W.  Upp. 
The  Tadelles  Tire  Armor  Co.,  Cin- 
cinnati, $25,000.  C.  B.  Felty,  Chas- 
Bauman,  J.  W.  Shorten,  C.  S.  Fisher, 
John  Fisher. 

The  Fairview  Inclined  Plane  Co., 
Cincinnati,  $25,000.     E.  D.  Schorr,  J. 
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M.  Tenner,  Miller  W.  Renner,  Roy 
Monogue,  H,  T.  Witherby. 

The  Belmont  Securties  Co.,  Bell- 
aire,  $600.  J.  T.  Troll,  G.  D.  Ulyatt, 
A.  T.  Flynn,  Alfonso  Gallucci,  D.  A. 
Ward. 

The  Delphos  Ice  Machine  Co.,  Del- 
pho8,  $260,000.  H.  L.  Leilich,  John 
Luma,  L.  C.  Allinger,  J.  A.  Carpenter, 
F.  A.  Thomas. 

The  E.  J.  Rouse  Co.,  Cleveland,  $25,- 
000.  David  Green,  H.  E.  Chenoweth, 
J.  H.  Griswold,  J.  S.  Riggrs,  J.  H.  Kapp. 

The  Hudson  Fireworks  Mfg.  Co., 
Hudson,  $6,000.  Giusepee  Di  Michele, 
Antonio  Fontana,  Alexander  Di  Mich- 
ele, H.  A.  Horn,  F.  M.  Healey. 

The  Banner  Auto  Supply  Co.,  Cin- 
cinnati, $3,000.  R.  L.  Black,  J.  Z.  Ef- 
lein,  C.  S.  Sweeney,  S.  L.  Hagans,  J. 
Hayback. 

The  Wills  Sainte  Claire,  Toledo, 
$500.00;  Edward  C.  Gamhard,  Milo  J. 
Warner,    Robert    Newbegin,    Richard 

D.  Logan,  C.  T.  Lewis. 

The  Arthur  Mfg.  Co.,  Akron,  $10,- 
000.  James  W.  Arthur,  U.  C.  Wels- 
ton,  Ernest  L.  Cunningham,  H.  A. 
Coates. 

The  Lucie  Gem  Co.,  Cleveland,  $10,- 
000.  Philip  Metz,  Hascel  Swartz, 
Fred  Williams,  Charles  H.  Lampen, 
Florence  Broeeniman. 

The  Creally-Brazee  Co.,  Cleveland, 
$10,000.  J.  L.  Brazee,  T.  J.  Crelly, 
P.  S.  Crampton,  M.  S.  Farmer,  jr., 
Chas.  H.  Cross. 

The  Maple  Heights  Parking  Co., 
Cleveland,  $1,000.'  James  G.  Bing- 
ham, M.  W.  Vickery,  Roscoe  M. 
Ewing,  James  L.  Lind,  0.  P.  Moon. 

The  Keen-Russell  Building  Co., 
Ashland,  $20,000.  Ray  Keen,  J.  H. 
Russell,   A.  L.  Keen,  H.   E.   Russell, 

E.  B.  Stem. 

The  Gateman  Ice  and  Coal  Co.,  E. 
Youngstown,  $6,000.  Mrs.  Fanny 
Roseman,  Goldy  Kreager  Gateman,  J. 
Roseman,  William  B.  Gateman,  J.  B. 
Gateman. 

The  Ideal  Baby  Open  Hearth  Furn- 
ace &  Foundry  Co.,  Canton,  $5  000. 
C.  C.  Bumbaugh,  Clarence  M.  Con- 
verse, F.  W.  Craig,  Russel  J.  Burt,  A. 
Diekman. 

The  Hall  S.  Grain  Co.,  Cleveland, 
$600.00.  Hall  S.  Grain,  Jack  R.  Grain, 
Hall  S.  Grain,  jr.,  Wesley  J.  Denman, 
Ralph  J.  Mitchell. 

The  Ona  Co.,  Chardon,  $500.00.  El- 
more L.  Andrews,  Carl  V.  Weygandt, 
Read  M.  Kuhns,  J.  Frank  Pease,  Robt. 

F.  Bingham. 


The  Aurora  Development  Co., 
Aurora,  $10,000.  A.  B.  Smythe,  E.  C. 
Smythe.  R.  B.  Wallace,  W.  L.  Morris, 
F.  G.  Walsh. 

The  Tunerised  Roofins:  Co.,  Ada, 
$100,000.  Perry  W.  Turner,  Frank  L. 
Kinsman,  Harry  B.  Turner,  George 
H.  Quail,  James  W.  Halfhill. 

The  J.  Cook  Motor  Co.,  Cincinnati, 
$40,000.  Joseph  E.  Cook,  Clarence  E. 
Cook,  J.  Milton  Cook,  Katie  A.  Cook, 
Lillian   French. 

The  Credit  Fnmitrre  Co..  Akron, 
$12,000.  I.  Sokel,  Samuel  Sokel,  Harry 
Wiener,  Frank  E.   Sokel,  Abe  Sokel. 

The  Crvstal  Park  Electric  Co..  Can- 
ton,   $10,000.     Ray    M.    Reel,   Henry 
Reel.  Maenus  Reel,  Vemett  J.  Gold-    . 
smith,  Lettie  M.  Goldsmith. 

The  Behrens-Uronhprt  Co.,  Cincin- 
nati. $50,000.  H.  F.  Urquhart.  Chas. 
Seyfferm,  J.  Sa^^meistor,  Ina  W.  Beh- 
rens,  Edward  F.  Peters. 

The  J.  H.  Kennedy  Grocery  Co., 
Niles,  $10,000.  J.  H.  Kennedy,  sr., 
Clarence  Hall,  J.  H.  Kennedy,  jr., 
Margaret  Burke,  Ruth  Hall. 

The  Lima  Plate  &  Window  Glass 
Co.,  Lima.  $20,000.  E.  B.  Taylor, 
Ora  M.  Green.  O.  G.  Sawyer,  D.  B. 
Ellis,  Edward  W.  Tiemyer. 

The  West  Mansfield  Oil  &  Gaa  Co., 
W.  Mansfield,  $30,000.  Wm,  Gilbert, 
E.  B.  Twining.  A.  L.  Votaw.  M.  H. 
Bell.  G.  M.  Sader,  E.  F.  Bechtel,  H.  B. 

Hacrer. 

The  Mankin-Ferris  Co.  Akron. 
Jl{75,000.  C.  E.  Mankin,  H.  E.  Ferris, 
J.   A.    Rishel,   K.    Griffiths,   Alma   N. 

Morton.  ^       ^,      ,      ■, 

The   Hall   S.  Grain   Co..   Cleveland, 

Si500.00.    Hall  S.  Grain.  Jack  R.  Grain, 

Hall  S.  Grain   jr..  Wesley  J.  Denman, 

Ralph  J.  Mitchell. 
The  Great  Northern  Mortcrap-e  Co., 

Cleveland,   $100,000.     Rnth   Volk,   M. 

L.   Kunc.   H.    H.   Dtffendrefer,   J.    A. 

McDonald,  W.  Hunt. 
The  Apnarel  Shop  Co.,  Vouncrstown, 

$5  000.     R.   Fenzer.  P.     Tenzler.     O. 

Friedman,  Max  Goldstein,  Charles  E. 

Nadler 

The  Nelson  Floral  Co.,  E.  Liverpool, 
$20,000.  Charles  R.  Thomas.  ChaTles 
C.  N.  Nelson,  Jane  Nelson,  John 
Young,  James  Clyde  Sprincrer. 

The  Bemice  Improvement  Co., 
Cleveland,  $10,000.  Julius  Adler, 
Lawrence  B.  Koblitz,  Max  Moms, 
Bemice   Adler,  Regina   Koblitz. 

The  Salem  Golf  Land  Co.,  Salem, 
$25,000.    W.  H.  Dunn,  F.  R.  Pow,  H. 
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L.  McCarthy,  C.  S.  Carr,  R.  W.  Camp- 
bell. 

The  Gillette  Automobile  Co.,  Cleve- 
land,  $100,000.  A.  J.  Gillette,  F.  B. 
Kavanagh,  Hollen  L.  West,  R.  L. 
Kornfeld,  L.  W.  Rawson. 

The  Crowther-Nelson-Rhodes  Co., 
Willouphby,  $60,000.  I.  M.  Crowther, 
J.  D.  Nelson,  S.  C.  Rodes,  Jessie  B. 
Crowther,  Frances  R.  Nelson. 

The  Exchange  Development  Co., 
Akron,  $1,000.  E.  C.  Miracle,  C.  S. 
Miracle,  P.  Z.  Winters,  H.  G.  Rhodes, 
I.  L.  Miracle. 

The  Buttles  Realty  Co.,  Columbus, 
$50,000.  A.  L.  Evans,  Cora  S.  Evans, 
J.  B.  Miles,  Imogene  I.  Miles,  Joseph 
McGhee. 

The  Chippewa  Lake  Park  Co..  Chip- 
pewa Lake,  $125,000.  W.  E.  Haines, 
Don  L.  Crawford,  A.  M.  Beach,  Park 
C.  Bigelow,  F.  W.  Woods. 

The  Olney  Mfg.  Co.,  Lima,  $10,000. 
Oscar  C.  Olney,  Gustav  Heitzler, 
Clarence  L.  Downhour,  Calvin  D. 
Gottfried,  John  G.   Schmersal. 

The  Guard  Motor  Signal  Co.,  Cleve- 
land. $10,000.  Gustave  Hirsch,  Daniel 
T.  Hickey,  Thos.  A.  Meaney,  Thomas 

A.  Reilly,  John  A.  Bommhardt. 

The  Bull  Co.,  Columbus,  $15,000. 
C.  H.  Bull,  E.  S.  Gulp,  J.  E.  Campbell, 
Elmer  Wolf,  F.  W.  Herbst,  F.  W. 
Herbst,  jr. 

The  New  Delphos  Mfg.  Co.,  Del- 
phos,  $112,500.  A.  W.  Wheatley,  John 
W.  Roby.  H.  I.  Bland,  Walter  S.  Jack- 
son, T.  Reed  Dunlap. 

The  Lincoln  Tractor  &  Implement 
Co.,  Dayton,  $1,000,000.  H.  Craig,  O. 
W.  Norton,  Geo.  H.  McCracken.  Emil 
H.  Rump,  Joseph  J.  Link,  John  H. 
Best. 

The  Stark  Grey  Lima  Co.,  Canton, 
$15,000.  Georore  M.  Muntain,  Frank 
Russo,  Mary  Muntain,  George  Howen- 
stine,  O.  W.  Renkert. 

The  Albright-Walters  Co.,  Colum- 
bus $50,000.  H.  B.  Albrieht,  J.  L. 
Walters,  Thos.  D.  Phillips.  Michael  B. 
Cain,  Chas.  A.  Demler,  Jno.  H.  John- 
son, H.  C.  Greiner,  C.  E.  Gulp. 

The  United  Oil  Co.,  Canton,  $10,- 
000.     John  Bauer,  Karl  A.  Bauer,  F. 

B.  Melchior,  Wendell  Herbruck,  H.  C. 
Spitler. 

The  Sterling  Chocolate  Co.  Cincin- 
nati, $5,000.  Louis  Polster,  Raymond 
B.  Small,  Charles  H.  Drawbolt, 
Robert  Bodemar,  Helen  Polster. 

The  Louis  A.  Harris  Co.,  Cleveland, 
$10,000.     Louis     A.     Harris,     Morris 


Friedman,  Mollie  Friedman,  A.  Simon, 
Harry  Brennard. 

The  Anderson  Coal  and  Coke  Co., 
Akron,  $10,000.  J.  W.  Anderson. 
David  Y.  Pheasant,  F.  L.  Tomiey, 
Arthur  Allen,  Fred  Duby. 

The  Acme  Refining  Co.,  Cleveland, 
$35,000.  S.  E.  Boim,  L.  B.  Spanner, 
Jos.  Engel,  E.  Schwartz,  M.  A.  Mlein. 

The  Columbiana  County  Live  Stock 
Co.,  Lisbon,  fS.OOO.  J.  E.  Moore, 
Clark  J.  Halberstadt,  Hugh  G.  Farm- 
er, John  M.  Kerr,  R.  Q.  Lodg^e. 

Increases 

The  Premier  Refining  &  Mfg*.  Co., 
Cleveland,  from  $1  000  to  $500,000. 

The  Bellaire  Stove  Co.,  Bellaire, 
from  $50,000  to  $100,000. 

The  United  States  Sheet  &  Window 
Glass  Co.,  Columbus,  from  40,000  to 
100,000  shares  of  no  par  value. 

The  Thomas  Special  Flux  'Co., 
Cleveland,  from   $3,000  to  $50  00. 

The  American  Glass  &  Bevelinfi:  Co., 
Cincinnati,  from   $10  000  to   $150,000. 

The  Preble  County  Telephone  Co., 
W.  Alexandria,  from  $150,000  to 
$300,000. 

The  Sales  Store  Co.,  Chillicothe, 
from  $10,000  to  $35,000. 

The  West  Dayton  Commercial  & 
Sa vines  Bank,  Dayton,  from  $25,000 
to  $50,000. 

The  Toledo  Printers  Machinery  Co„ 
Toledo,  from  $10,000  to  $50,000. 

The  Linn  Food  Prdoucts  Co.,  Cleve- 
land, from   $1,000  to  $1,000,000. 

The  Title  Mortorage  Co.,  Canton, 
from  $150  000.  to  $500,000. 

The  Miamisburg  Bldg.  &  Loan  As- 
sociation, Miamisburg,  from  $1,000,- 
000  to  $2,000,000. 

The  Merchandising'  Service  C'O., 
Cleveland,  from  $500.00  to  $50,000. 

The  ToVdo  Theatrical  Co.,  Toledo, 
from    $10,000   to   $250  000. 

The  Broadwav  Properties  Co., 
Cleveland,  from  $5,000  to  S50  000. 

The  Cleveland  Horseless  Farm 
Machinery  Co.,  Cleveland,  from  ^5,- 
000  to  »45,000. 

The  Pompeian  Co.,  Cleveland,  from 
$100,000  to  $1,300,000. 

Decrease 

The  Akron  Natatorium  Co.,  Akron, 
from  $100,000  to  $86,590. 

The  Fechheimer  Brothers  Co.,  Cin- 
cinnati, from  $200  000  to  $150  000. 

The  Rollaway  Co.,  Toledo,  from 
$500,000  to  $57,500. 
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No.  2402 — ^In  the  Matter  of  the  Application  of  The  Uniopolis  Elec- 
tric Company  for  Authority  to  Issue  and  Sell  Stock.  Prayer 
Granted. 


(Dated  October  27,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence  submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Uniopolis  Electric  Company,  (a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio),  asking  the  consent  and  authority  of  this  Commission  to 
issue  and  dispose  of  common  capital  stock  of  the  par  value  of 
$15,000.00,  the  proceeds  arising  from  the  sale  thereof  to  be  used 
to  construct  an  electric  transmission  line  from  Wapakoneta,  Ohio, 
to  Uniopolis,  Ohio,  and  thence  to  St.  Johns,  Ohio,  with  a  compre- 
hensive distribution  system  for  the  furnishing  of  electrical  service 
to  consumers  along  said  line  and  the  contiguous  territory. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

(1)  That  the  applicant  has  under  contract  or  in  contem- 
plation the  construction  of  an  electric  transmission  line  from 
Wapakoneta,  Ohio,  to  Uniopolis,  Ohio,  and  thence  to  St.  Johns, 
Ohio,  with  a  comprehensive  distribution  system  for  the  fur- 
nishing of  electrical  service  to  consumers  along  said  line,  and 
in  the  contiguous  tei'ritory,  with  an  adequate  supply  of  stock 
materials,  the  cost  of  which  has  been  estimated  at  the  sum 
of  $13,000.00,  and 

(2)  That  the  issue  of  applicanti's  common  capital  stock 
of  the  par  value  of  $13,000.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  construc- 
tion, completion,  extension  and  improvement  of  applicant's 
facilities,  as  aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
IK>sition  of  applicant's  common  capital  stock  of  the  par  value  of 
$13,000  should  be  granted.    It  is,  therefore, 

Ordered,  that  said  The  Uniopolis  Electric  Company  be,  and 
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hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the  par 
value  of  thirteen  thousand  dollars  ($13,000),  and  that  said  capital 
stock  be  sold  for  the  highest  price  obtainable  but  not  less  than  the 
par  value  thereof.    It  is  further 

Ordered,  that  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purpose,  and  no 
other,  to  wit,  the  construction  and  equipment  of  an  electric  trans- 
mission line  from  Wapakoneta,  Ohio,  to  Uniopolis,  Ohio,  and  thence 
to  St.  Johns,  Ohio,  with  a  comprehensive  distribution  system  for 
the  furnishing  of  electrical  service  to  the  consumers  along  said  line 
and  in  the  contiguous  territory,  and  the  provision  of  an  adequate 
supply  of  stock  materials.    It  is  further 

Ordered,  that  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  such 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 
It  is  further 

Ordered,  that  said  application,  in  so  far  as  it  asks  consent  and 
authority  to  issue  and  dispose  of  common  capital  stock  of  the  addi- 
tional value  of  two  thousand  dollars  ($2000),  be,  and  hereby  the 
same  is  denied. 

No.  1057 — In  the  Matter  of  the  Application  of  The  Cleveland, 
Southwestern  and  Columbus  Railway  Company  for  Authority  to 
Issue  Bonds.     Order  on  Fifth  Supplemental  Application. 


(Dated   November   1,   1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  pleading  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary), 
this  matter  came  on  for  consideration  upon  the  fifth  supplemental 
application  of  The  Cleveland,  Southwestern  and  Columbus  Rail- 
way Company  asking  the  consent  and  authority  of  this  Conninis- 
sion  for  the  issue  and  disposition  of  additional  first  consolidated 
mortgage  bonds  of  the  principal  sum  of  $131,323.11,  the  proceeds 
thereof  to  be  used  to  reimburse  applicant's  treasury  for  moneys, 
not  secured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences 
of  indebtedness,  expended  therefrom,  in  the  period  January  first, 
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1919,  to  August  thirty-first,  1921,  for  the  construction,  completion, 
extension  and  improvement  of  its  facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

That,  within  the  period  January  first,  1919,  to  August 
thirty-first,  1921,  both  inclusive,  the  applicant  actually  ex- 
pended from  its  treasury  for  the  construction,  completion, 
extension  and  improvement  of  its  facilities,  the  sum  of  $131,- 
123.11,  none  of  which  was  obtained  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  and  the  cap- 
italization of  which  has  not  heretofore  been  authorized  by 
order  of  this  Commission ; 

That  the  issue  of  applicant's  said  bonds  of  the  principal 
sum  of  $131,123.11  is  reasonably  required  and  the  money  to  be 
procured  thereby  necessary  for  the  reimbursement  of  appli- 
cant's treasury  for  the  aforesaid  uncapitalized,  capital  expendi- 
tures therefrom; 

That  a  fair  price  for  the  sale  of  said  bonds  will  be  eighty- 
five  percentum  of  the  par  value  thereof,  but,  because  of  the 
present  condition  of  the  security  market,  it  will  be  necessary 
for  the  applicant  to  obtain  any  funds  to  pledge  said  bonds  as 
collateral  security  for  loans,  which  loans  should  be  not  less  than 
sixty  percentum  of  the  par  value  of  said  bonds ;  and 

That,  the  applicant  now  having  bonds  issued  and  out- 
standing in  excess  of  its  issued  and  outstanding  capital  stock, 
the  issue  of  said  $131,123.11  of  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditure  of 
the  proceeds  of  such  bonds  as  such  excess,  should  be  specific- 
ally consented  to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  said  bonds  of  the  principal  sum  of  $131,123.11 
should  be  granted.    It  is,  therefore. 

Ordered,  that  said  The  Cleveland,  Southwestern  and  Columbus 
Railway  Company  be,  and  hereby  it  is  authorized  to  issue  its  first 
consolidated  mortgage,  twenty  year  five  per  cent,  gold  bonds  of 
the  further  principal  sum  of  one  hundred  thirty-one  thousand,  one 
hundred  twenty-three  dollars  and  eleven  cents  ($131,123.11),  and 
that  said  bonds  be  sold  for  the  highest  price  obtainable,  but  not  less 
than  eighty-five  per  centum  of  the  par  value  thereof.    It  is  further 

Ordered,  that  any  discount  arising  from  the  sale  of  said  bonds 
for  less  than  the  principal  amount  thereof  be  amortized  pursuant 
to  the  rules  and  regulations  heretofore  prescribed  by  this  Com- 
mission.   It  is  further 

Ordered,  that,  pending  the  sale  of  additional  bonds,  as  herein- 
before provided,  said  applicant  be,  and  hereby  it  is  authorized  to 
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pledge  the  same  as  collateral  security  for  loans,  which  loans  shall 
be  of  the  greatest  sums  negotiable  but  not  less  than  sixty  per 
centum  of  the  par  value  of  said  bonds.    It  is  further 

Ordered,  that  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock  and  the  expenditure  of  the 
proceeds  of  such  excess  of  bonds,  as  hereinafter  prescribed,  be, 
and  hereby  they  specifically  are  consented  to,  authorized  and  ap- 
proved.   It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds, 
or  the  money  procured  by  the  pledge  of  the  same,  be  devoted  to 
and  used  for  the  following  purposes,  and  no  other,  to  wit:  The 
reimbursement  of  applicant's  treasury  for  the  sum-  of  $131,123.11, 
not  secured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences 
of  indebtedness,  and  the  capitalization  of  which  has  not  heretofore 
been  authorized  by  order  of  this  Commission,  actually  exx>ended 
therefrom,  within  the  period  January  first,  1919,-  to  August  thirty- 
first,  1921,  inclusive,  for  the  construction,  completion,  extension 
and  improvement  of  its  facilities,  as  more  specifically  set  forth  in  a 
detailed  statement  appended  to  the  fifth  supplemental  application 
herein,  which  exhibit,  as  modified  by  the  subtraction  of  certain 
items  totalling  the  sum  of  $200  by  this  Commission,  hereby  is  made 
a  part  of  this  order  by  reference.    It  is  further 

Ordered,  that  any  sale  of  said  bonds,  pledged  under  authority 
of  this  order,  by  reason  of  default  in  the  payment  of  the  prin- 
cipal or  interest  of  the  loan  secured  by  such  pledges,  shall  be  public, 
and  held  in  the  city  of  Cleveland,  Ohio,  after  a  notice  published 
for  thirty  days  in  a  newspaper  of  general  circulation  throughout 
said  city  of  Cleveland,  and  any  proceeds  of  such  sale  in  addition  to 
the  principal,  accrued  but  unpaid  interest  of  said  loan  and  the  rea- 
sonable costs  of  such  sale,  shall  be  delivered  to  said  The  Cleve- 
land, Southwestern  and  Columbus  Railway  Company  and,  by  it, 
held  subject  to  the  further  order  of  this  Commission.     It  is  further 

Ordered,  that  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  and  the  expendi- 
ture of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions 
of  this  order.    It  is  further 

Ordered,  that  said  application,  in  so  far  as  it  asks  consent  and 
authority  for  the  issue  of  bonds  of  the  additional  principal  sum  of 
two  hundred  dollars  ($200)  be,  and  hereby  the  same  is  denied.  It 
is  further 

Ordered,  that  for  the  purpose  of  receiving  reports  and  of  direct- 
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ing  the  application  of  the  proceeds  derived  from  the  sale  of  other 
securities  of  the  applicant  which  may  hereafter  be  authorized  by 
this  Commission,  and  for  the  purpose  of  receiving  and  considering 
further  and  supplementary  applications  and  making  such  further 
orders  as  may  be  found  necessary,  this  case  is  continued. 


No.  2417 — ^In  the  Matter  of  the  Application  of  The  Pennsylvania- 
Ohio  Electric  Company  for  Authority  to  Issue  Notes  Payable  at 
Periods  of  More  than  Twelve  Months  After  Date.  Prayer 
Granted. 


(Dated  November  2,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein 'is  un- 
necessary) ,  this  matter  came  on  for  consideration  upon  the  applica- 
tion of  The  Pennsylvania-Ohio  Electric  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  for  the  consent  and  authority  of  this  Commission 
to  make  and  enter  into  a  certain  contract  or  agreement  with  The 
J.  G.  Brill  Company  for  the  purchase  of  seventeen  double-end 
safety  motor  cars,  and  to  make  and  issue  to  said  The  J.  6.  Brill 
Company  sixty  promissory  notes,  of  the  total  principal  sum  of 
$21,217.50,  maturing  in  sixty  successive  months,  as  evidence  of 
applicant's  indebtedness  for  the  deferred  payments  for  said  cars. 

The  Commission,  being  fully  advised  in  the  premises,  finds 

from  the  pleadings  and  exhibits  filed  herein  and  its  independent 

inquiry  and  investigation  thereupon: 

That  the  making,  by  said  applicant,  of  said  contract  for 
the  purchase  of  said  additional  motor  car  equipment,  and  the 
making  and  issuing  of  said  promissory  notes  provided  for  in 
said  contract,  are  reasonably  required  and  necessary  for  the 
extension  and  improvement  of  applicant's  facilities  and  the 
maintenance  and  improvement  of  its  service, 

and  is  satisfied  that  conseht  and  authority  therefor  should  be 
granted.    It  is,  therefore, 

Ordered,  That  said  The  Pennsylvania-Ohio  Electric  Company 
be,  and  hereby  it  is  authorized  to  make  and  enter  into  a  contract 
with  The  J.  G.  Brill  Company  for  the  purchase  of  seventeen  (17) 
additional  double  end,  safety  motor  cars  for  a  total  consideration 
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« 

of  $108,290.00,  twenty.five  percentum  of  which,  viz.,  $27,072.50,  is 
to  be  paid  in  cash,  substantially  in  the  form  of  the  proposed  agree- 
ment, marked  "Exhibit  A"  appended  to  the  application  herein, 
which  exhibit  hereby  is  made  a  part  of  this  order  by  reference,  and 
to  make  and  issue  to  said  The  J.  G.  Brill  Company  the  sixty  (60) 
promissory  notes  of  the  total  principal  sum  of  $81,217.50,  matur- 
ing in  the  sixty  monthly  installments  set  forth  in  said  proposed 
agreement,  and  bearing  interest  at  the  rate  of  eight  (8%)  per- 
centum per  annum.    It  is  further 

Ordered,  that  said  promissory  notes  shall  be  issued  as  the  evi- 
dence of  applicant's  indebtedness  for  and  on  account  of  the  deferred 
payments  for  the  aforesaid  seventeen  additional  cars,  and  for  no 
other  purpose  whatsoever.    It  is  further 

Ordered,  that  the  applicant  make  verified  reiport  to  this  Com- 
mission of  the  making  of  said  contract  and  the  issuing  of  said 
notes.  ^ 

Advanced  Utility  Rate  Proceeding  No.  54 — ^In  the  Matter  of  the 
Proposed  Increased  Rates  of  The  Ohio  Bell  Telephone  Company 
for  Local  Exchange  Service  at  Findlay,  Ohio.    Rates  Fixed. 


(Dated  November  1,  1921.) 

The  Commission  having  heretofore,  upon  complaint  of  the  city 
of  Findlay,  Ohio,  by  order  duly  made  and  entered  herein,  suspended 
the  going  into  effect  of  the  proposed  increased  rates  for  telephone 
service  contained  in  a  schedule  designated  P.  U.  C.  0.  No.  4,  filed 
by  The  Ohio  Bell  Telephone  Company  to  become  effective  May  first, 
1921,  and  entered  upon  a  hearing  and  investigation  to  determine  the 
propriety  of  said  proposed  increased  rates; 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  said  matter  came  on 
for  final  consideration  upon  the  evidence  submitted  at  the  hearings 
herein  had,  and  the  Commission's  independent  investigation  and 
inquiry  into  said  matters ; 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission,  taking  into  consideration  the  value  of 
respondent's  property,  used  and  useful  for  the  convenience  of  the 
public  in  the  furnishing  of  said  service,  the  cost  of  furnishing  said 
service,  and  the  necessity  of  making  reservations  from  income  for 
depreciation  and  contingencies,  finds  that  the  proposed  rates  and 
charges  for  the  furnishing  of  telephone  service  set  forth  and  con- 
tained in  schedule  designated  P.  U.  C.  0.  No.  4,  of  The  Ohio  Bell 
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Telephone  Company  are  not  unjust,  unreasonable  or  excessive,  and 
will  not  yield  said  company  a  greater  rate  of  return  than  it  is  en- 
titled to  earn  upon  its  said  property.    It  is,  therefore. 

Ordered,  that  the  order  heretofore  made  and  entered  herein, 
suspending  the  going  into  effect  of  the  rates  and  charges  contained 
in  said  proposed  schedule  of  said  The  Ohio  Bell  Telephone  Com- 
pany, be,  and  hereby  it  is  rescinded,  and  that  said  investigation 
be,  and  hereby  it  is  discontinued. 


No.  2410 — In  the  Matter  of  the  Electric  Service  Agreement  Be- 
tween The  Union  Gas  and  Electric  Company  and  The  Ohio  Trac- 
tion Company.    Prayer  Granted. 


(Dated  October  25,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Union  Gas  and  Electric  Company  asking  that  this 
Commission  file  and  approve  the  "Electric  Service  Agreement"  by 
and  between  said  The  Union  Gas  and  Electric  Company  and  The 
Ohio  Traction  Company,  dated  January  tenth,  1921,  providing  for 
the  furnishing  of  electrical  energy  by  the  former  to  the  latter,  and 
the  Commission  being  fully  advised  in  the  premises,  it  is 

Ordered,  that  the  said  contract  made  and  entered  into,  by  and 
between  The  Union  Gas  and  Electric  Company  and  The  Ohio  Trac- 
tion Company  as  of  dated  January  tenth,  1921,  and  filed  with  this 
Commission,  identified  as  "Electric  Service  Agreement,"  be  and 
the  same  hereby  is  approved.    It  is  further 

Ordered,  that  said  The  Union  Gas  and  Electric  Company  be, 
and  hereby  it  is  directed  and  required  to  conform  its  schedule  of 
rates,  charges,  tolls  and  rentals  thereto.    It  is  further 

Ordered,  that  nothing  herein  shall  be  construed  to  be  a  fixing 
or  determination  by  this  Commission  of  any  of  the  rates,  charges, 
tolls  or  rentals,  rules  or  regulations  governing  the  furnishing  of 
service  by  said  The  Union  Gas  and  Electric  Company  to  said  The 
Ohio  Traction  Company.    It  is  further 

Ordered,  that  said  contract  shall,  at  all  times,  be  subject  to 
changes,  alteration  or  modification  by  this  Commission. 
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No.  2253 — ^In  the  Matter  of  the  Application  of  The  Geauga  L<ake 
Electric  Service  Company  to  Sell  Stock.    Prayer  Granted. 


(Dated  November  1,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application,  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evidence 
submitted,  that  the  taking  of  oral  testimony  herein  is  unnecessary) , 
this  matter  came  on  for  consideration  upon  the  second  amended 
application  of  The  Geauga  Lake  Electric  Service  Company,  (a  cor- 
poration duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Ohio) ,  asking  the  consent  and  authority  of  this 
Commission  to  issue  and  dispose  of  its  common  capital  stock  of  the 
par  value  of  $3700  and  its  preferred  capital  stock  of  the  par  value 
of  $7400,  the  proceeds  arising  from  the  sale  thereof  to  be  used 
to  pay  for  the  electric  distribution  property  erected  by  the  applicant 
between  the  dates  January  first  and  March  twenty-fourth,  1921, 
and  to  provide  additions  and  extensions  thereto,  installed  and  to 
be  installed  subsequent  to  said  March  twenty-fourth,  1921. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon : 

That,  within  the  period  January  first  to  March  twenty- 
fourth,  1921,  both  inclusive,  the  applicant  actually  expended 
from  its  treasury  for  the  construction  of  its  facilities  the  sum 
of  $8884.42,  none  of  which  was  obtained  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  and  the  capi- 
talization of  which  has  not  heretofore  been  authorized  by  this 
Commission ; 

That,  upon  said  twenty-fourth  day  of  March,  1921,  the 
applicant  had  under  contract  or  in  contemplation,  the  provision 
of  additions  and  extensions  to  its  plant  and  the  purchase  of  a 
comprehensive  supply  of  store  room  supplies,  the  cost  of  all 
of  which  has  been  conservatively  estimated  at  the  sum  of 
$2216.50,  and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $3700.00  and  its  preferred  capital  stock  of  the  par 
value  of  $7400.00  is  reasonably  required,  and  the  money  to  be 
procured  thereby  necessary  for  the  reimbursement  of  its  treas- 
ury for  the  aforesaid  uncapitalized,  capital  expenditures  there- 
from, and  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  common  capital  stock  of  the  par  value  of 
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S3700  and  its  preferred  capital  stock  of  the  par  value  of  $7400 
should  be  s^ranted.    It  is  therefore 

Ordered,  that  said  The  Geauga  Electric  Service  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
par  value  of  three  thousand  seven  hundred  dollars  ($3700)  and  its 
seven  per  cent,  preferred  capital  stock  of  the  par  value  of  seven 
thousand  four  hundred  dollars  ($7400) ,  and  that  said  capital  stocks 
be  sold  for  the  highest  price  obtainable  but  not  less  than  the  par 
value  thereof.    It  is  further 

Ordered,  that  the  proceeds  arising  from  the  sale  of  said  capital 
stocks  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to  wit: 

$8884.43  for  the  reimbursement  of  applicant's  treasury 
for  such  sum,  not  procured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness,  and  the  capitalization  of 
which  has  not  heretofore  been  authorized  by  order  of  this  Com- 
mission, actually  expended  therefrom,  within  the  period  Janu- 
ary first,  to  March  twenty-fourth,  1921,  for  the  construction 
of  its  facilities,  and 

The  balance  of  such  proceeds  to  be  used  to  pay  the  cost 
of  the  additions,  extensions  and  improvements  to  applicant's 
facilities  enumerated  and  described  in  the  second  amended 
application  herein,  provided  and  to  be  provided  subsequent  to 
March  twenty-fourth,  1921,  and  to  provide  a  comprehensive 
supply  of  store  room  supplies,  the  cost  of  all  of  which  has  been 
conservatively  estimated  at  the  sum  of  $2215.50. 

It  is  further 

Ordered,  that  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stocks  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 


No.  2409 — ^In  the  Matter  of  Electric  Service  Agreement  Between 
The  Union  Gas  and  Electric  Company  and  The  Cincinnati  Car 
Company.    Prayer  Granted. 


(Dated  October  25,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
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necessary),  this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Union  Gas  and  Electric  Company  asking  that  this 
Commission  file  and  approve  the  "Electric  Service  Agreement"  by 
and  between  said  The  Union  Gas  and  Electric  Company  and  The 
Cincinnati  Car  Company,  dated  January  tenth,  1921,  providing  for 
the  furnishing  of  electrical  energy  by  the  former  to  the  latter,  and 
the  Commission  being  fully  advised  in  the  premises,  it  is 

Ordered,  that  the  said  contract  made  and  entered  into,  by  and 
between  The  Union  Gas  and  Electric  Company  and  The  Cincin- 
nati Car  Company  as  of  date  January  tenth,  1921,  and  filed  -with 
this  Commission,  identified  as  "Electric  Service  Agreement/'  be 
and  the  same  hereby  is  approved.    It  is  further 

Ordered,  that  said  The  Union  Gas  and  Electric  Company  be, 
and  hereby  it  is  directed  and  required  to  conform  its  schedule  of 
rates,  charges,  tolls  and  rentals  thereto.    It  is  further 

Ordered,  that  nothing  herein  shall  be  construed  to  be  a  fixing 
or  determination  by  this  Commission  of  any  of  the  rates,  chargres, 
tolls  or  rentals,  rules  or  regulations  governing  the  furnishing  of 
service  by  said  The  Union  Gas  and  Electric  Company  to  said  The 
Cincinnati  Car  Company.    It  is  further 

Ordered,  that  said  contract  shall,  at  all  times,  be  subject  to 
change,  alteration  or  modification  by  this  Commission. 


ATTORNEY  GENERAL 


Ohio  Building  and  Loan  Associations  May  Not  Invest  Its  Idle  Funds 
in  French  Govemmait  Bonds. 


No.  2438— (Opinion  Dated  October  18,  1921.) 

Department  of  Commerce,  Division  of  Building  and  Loan  Associa- 
tions, Columbus,  Ohio. 
Gentlemen :     You  request  the  opinion  of  this  department  upon 

a  question  which  may  be  put  as  follows : 

May  a  building  and  loan  association  organized  under  the 
laws  of  Ohio  invest  its  idle  funds  in  bonds  of  the  French  Re- 
public ? 

Authority  to  make  such  investments  is  claimed  under  that 
provision  of  Section  9660,  General  Code,  governing  such  invest- 
ments, to  the  effect  that  they  may  be  made  "in  such  other  securi- 
ities  as  now  or  hereafter  may  be  accepted  by  the  United  States  to 
secure  government  deposits  in  national  banks,*"  and  by  virtue  of  the 
regulation  of  the  treasury  department  of  the  United  States  specify- 
ing the  securities  which  are  acceptable  as  collateral  security  for 
certain  deposits  of  federal  moneys  known  as  Department  Circular 
No.  92.  This  circular  permits  the  following  "securities"  to  be  so 
pledged : 

(a)  Bonds,  notes,  and  certificates  of  indebtedness  of  the 
United  States  government,  of  any  issue,  including  interim  cer- 
tificates or  receipts  for  payments  therefore ;  all  at  par, 

(b)  Bonds  issued  under  the  United  States  farm  loan  act, 
bonds  of  the  War  Finance  Corporation,  bonds  of  Porto  Rico 
and  the  District  of  Columbia,  and  bonds  and  certificates  of 
indebtedness  of  the  Phillippine  Islands ;  all  at  par. 

(c)  The  3V^  per  cent  bonds  of  the  Territory  of  Hawaii  at 
90  per  cent  of  market  value;  and  other  bonds  of  said  terri- 
tory at  market  value. 

(d)  Bonds  of  any  state  of  the  United  States,  at  market 
value;  and  approved  notes,  certificates  of  indebtedness,  and 
warrants  issued  by  any  state  of  the  United  States,  at  90  per 
cent,  of  market  value, 

(e)  Approved  bonds  of  any  county,  city,  or  political  sub- 
division in  the  United  States ;  and  approved  notes,  certificates 
of  indebtedness  and  warrants  with  a  fixed  maturity  issued  by 
any  county  or  city  in  the  United  States  which  are  direct  ob- 
ligations of  the  county  or  city  as  a  whole,  or  which  are  pay- 
able from  general  taxes  levied  on  all  taxable  property  in 
such  county  or  city;  all  at  90  per  cent  of  market  value;  but 
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not  including  any  such  bonds  which  are  at  a  market  price  to 
yield  more  than  five  and  one-half  per  cent,  per  annum,  nor 
any  such  other  obligations  which  are  at  a  market  price  to 
yield  more  than  six  per  cent  per  annum,  if  held  to  maturity, 
according  to  standard  tables  of  bond  values. 

(f)  Approved  dollar  bonds  and  obligations,  issued  since 
July  30,  1914,  of  foreign  governments  (and  of  the  dependen- 
cies thereof)  engaged  in  war  against  Germany  on  September 
21,  1918,  at  90  per  cent,  of  the  market  value  thereof  in  the 
United  States,  and  approved  dollar  bonds  and  obligations  of 
any  providence  or  city  within  the  territory  of  any  such  foreign 
governments  or  dependency,  issued  since  July  30,  1914,  at  75 
per  cent,  of  the  market  value  thereof  in  the  United  States. 

(g)  Approved  bonds,  listed  on  some  recognized  stock  ex- 
change, and  notes,  of  domestic  railroad  companies  within  the 
United  States;  approved  equipment  trust  obligations  of  such 
domestic  railroad  companies;  approved  bonds  and  notes  of 
domestic  electric  railway  and  traction  companies,  telephone 
and  telegraph  companies,  electric  light,  power,  and  gas  com- 
panies, and  industrial  companies,  secured  (directly  or  by  the 
pledge  of  mortgage  bonds)  by  mortgage  upon  physical  prop- 
erties in  the  United  States,  and  listed  on  some  recognized 
stock  exchange ;  all  at  75  per  cent  of  market  value ;  but  not  in- 
cluding any  such  bonds  or  obligations  maturing  after  October 
1,  1925,  which  are  at  a  market  price  to  yield  more  than  7  per 
cent  per  annum,  nor  any  such  bonds  or  obligations  maturing 
on  or  before  October  1,  1925,  nor  any  such  notes,  which  are  at 
a  market  price  to  yield  more  than  8  per  cent  per  annum,  if 
held  to  maturity,  according  to  standard  tables  of  bond  values* 

(h)  Commercial  paper  and  bankers'  acceptances,  having 
maturity  at  the  time  of  pledge  of  not  to  exceed  six  months, 
exclusive  of  days  of  grace,  and  which  are  otherwise  eligible 
for  rediscount  or  purchase  by  Federal  Reserve  Banks;  and 
which  have  been  approved  by  the  Federal  Reserve  Bank  of  the 
district  in  which  the  depositary  is  located;  at  90  per  cent  of 
which  have  been  approved  by  the  Federal  Reserve  Bank  of  the 
face  value.  All  such  commercial  paper  and  acceptances  must 
bear  the  indorsement  of  the  depositary  bank  pr  trust  company. 

(i)  Customers'  notes,  drafts,  and  bills  of  exchange  in- 
dorse by  a  correspondent  incorporated  bank  or  trust  com- 
pany and  rediscounted  by  the  depositary  bank  or  trust  com- 
pany, when  approved  by  the  Federal  Reserve  bank  of  the  dis- 
trict in  which  the  depositary  is  located,  at  75  per  cent,  of  face 
value.  All  such  notes,  drafts  and  bills  of  exchange  must  bear 
the  indorsement  of  the  depositary' bank  or  trust  company. 

(j)  Notes  and  bills  payable  of  a  correspondent  incorpor- 
ated bank  or  trust  company  secured  by  customers,  notes,  drafts 
or  bills  of  exchange  to  at  least  an  equal  amount,  when  ap- 
proved by  the  Federal  Reserve  bank  of  the  district  in  which 
the  depositary  is  located,  at  75  per  cent,  of  face  value.     All 
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such  notes  and  bills  payable  must  bear  the  indorsement  of  the 
depositary  bank  or  trust  company." 

The  contrary  view  is  that  the  securities  referred  to  in  Section 
9660  G.  C.  and  the  clause  thereof  which  has  been  quoted  are  those 
specified  in  another  department  circular  of  the  treasury  depart- 
ment, designated  as  Circular  No.  176.  The  enumeration  of  accept- 
able securities  in  said  Circular  No.  176  need  not  be  quoted.  It  is 
sufficient  to  state  that  it  does  not  include  securities  of  the  class 
now  under  consideration. 

In  order  to  answer  the  question  thus  raised  it  is  necessary 
to  consider  both  the  meaning  of  Section  9660  of  the  General  Code 
and  the  scope  and  purpose  of  the  two  federal  regulations  referred 
to,  respectively. 

Considering  these  matters  in  the  inverse  order  of  their  mention 
herein,  it  is  discovered  that  Circular  No.  92  purports  to  be,  and  was, 
issued  in  pursuance  of  authority  conferred  upon  the  secretary  of 
the  treasury  by  the  act  designated  and  referred  to  by  short  title 
as  the  "Second  Liberty  Bond  Act,"  with  its  subsequent  amend- 
ments, being  the  act  approved  September  24,  1917,  (Chap.  56,  40 
Stat,  at  Large,  289) .  The  particular  section  of  that  act  is  Section  5 
of  the  original,  designated  in  the  compilation  as  Section  6829m  of 
the  United  States  Compiled  Statutes.    It  provides,  in  part,  that: 

'The  Secretary  of  the  Treasury  in  his  discretion,  is  here- 
by authorized  to  deposit  in  such  incorporated  banks  and  trust 
companies  as  he  may  designate,  the  proceeds,  or  any  part 
thereof,  arising  from  the  sale  of  the  bonds  and  certificates  of 
indebtedness  and  war-savings  certificates  authorized  by  this 
Act,  and  arising  from  the  payment  of  income  and  excess  profits 
taxes,  and  such  deposits  *  *  *  shall  be  secured  in  such  manner 
*  *  *  as  the  Secretary  of  the  Treasury  may  from  time  to  time 
prescribe." 

Though  this  act  does  not  so  explicitly  require,  the  primary  pur- 
poses of  this  provision  is  rather  clearly  disclosed  by  the  correspond- 
ing provision  of  the  "First  Liberty  Bond  Act,"  being  the  act  of 
April  24,  1917,  (40  Stat,  at  Large,  37),  Section  7  of  which,  after 
language  somewhat  similar  to  that  above  quoted,  sets  forth  the 
following  proviso: 

"Provided,  That  the  amount  so  deposited  shall  not  in  any 
case  exceed  the  amount  withdrawn  from  any  such  bank  or 
trust  company  and  invested  in  such  bonds  or  certificates  of  in- 
debtedness plus  the  amount  so  invested  by  such  bank  or  trust 
company." 

This  shows  the  intention  of  congress  in  authorizing  the  special 
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deposit  of  the  proceeds  of  the  sale  of  Liberty  bonds,  certificates  of 
indebtedness,  etc.,  to  have  been  the  avoidance  of  the  necessity  of 
withdrawing  money  from  banks  on  which  checks  in  payment  of 
Liberty  bonds  purchased,  etc.  would  be  drawn  and  redepositing 
the  large  sums  thus  accruing  to  the  Federal  government  in  regxdar 
designated  depositaries.  Its  purpose  is  made  even  clearer  by  the 
detailed  provisions  of  Circular  No.  92,  referred  to,  which  though 
issued  under  the  second  (in  point  of  time)  of  the  above  acts,  con- 
tains the  following  directions : 

"In  fixing  the  maximum  amount  of  deposits  for  Tvhich 
it  will  apply,  the  applicant  bank  or  trust  company  should  be 
guided  by  the  amount  of  the  payments  which  it  expects,  to 
have  to  make,  for  itself  and  others,  on  account  of  bonds,  notes, 
and  certificates  of  indebtedness  of  the  United  States  issued 
under  authority  of  said  act,  and  income  and  profits  taxes,  as 
the  case  may  be  *  *  *." 

In  a  sense  it  might  be  said  that  this  designation  of  the  several 
banks  and  trust  companies  as  depositaries  for  the  limited  puri)ose 
therein  specified  is  formal  only.  What  happens  is  that  the  govern- 
ment simply  leaves  the  income  and  excess  profits  tax  moneys,  and 
formerly  left  the  proceeds  of  the  sale  of  Liberty  bonds,  in  the  banks 
against  which  checks  were  drawn  payable  to  the  government  there- 
for until  the  government  might  need  the  money,  designating  the 
banks  as  government  depositaries  so  as  to  avoid  the  disastrous  con- 
sequences of  withdrawing  so  much  money  from  the  banks  at  one 
time.  National  banks  are  obviously  included  within  this  scheme, 
but  it  is  important  to  observe  that  any  incorporated  bank  or  trust 
company  may  qualify  as  a  co-called  "depositary"  thereunder.  That 
is  to  say,  the  several  acts  of  congress  on  that  behalf  and  the  regu- 
lations of  the  treasury  department  in  pursuance  thereof  do  not 
relate  to  the  deposit  of  moneys  in  national  banks,  as  such,  but 
relate  to  the  special  deposit  of  bond  payments  and  excess  profit  and 
income  taxes  in  all  banks  and  trust  companies. 

Cfircular  No.  176,  on  the  other  hand,  is  referable  to  Section  9691 

and  9798  of  the  United  States  Compiled  Statutes.     Section  9691, 

thus  referred  to,  is  an  old  section,  a  part  of  the  national  bank  act 

of  1874,  and  it  was  in  force  at  the  time  when  Section  9660  of  the 

General  Code  was  originally  enacted  and  also  when  it  was  passed  in 

its  present  form  in  1908  (99  Ohio  Laws,  530).    It  provides,  in  i>art, 

as  follows: 

''All  national  banking  associations,  designated  for  that 
purpose  by  the  Secretary  of  the  Treasury,  shall  de  deposi- 
taries of  public  money,  under  such  regulations  as  may  be  pre- 
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scribed  by  the  Secretary.  *  *  *  The  Secretary  of  the  Treas- 
ury shall  require  the  associations  thus  designated  to  give  sat- 
isfactory security,  by  the  deposit  of  United  States  bonds  and 
otherwise,  for  the  safekeeping  and  prompt  payment  of  the 
public  money  deposited  with  them  *  *  *." 

Section  9798,  above  referred  to,  is  a  part  of  the  Federal  Re- 
serve Act  of  1913,  and  was  not  in  effect  when  Section  9660  G.  C. 
was  last  amended.    It  provides,  in  part,  that: 

"The  moneys  held  in  the  general  fund  of  the  Treasury 
*  *  *  may,  upon  the  direction  of  the  Secretary  of  the  Treas- 
ury, be  deposited  in  Federal  reserve  banks,  *  *  *." 

There  is  no  requirement  that  Federal  reserve  banks  give  any 
security  to  the  government  for  these  deposits.  The  Federal  reserve 
banks  herein  designated  are  not  national  banking  associations, 
but  are  the  banks  created  by  the  Federal  Reserve  Act  as  the  nuclei 
of  the  Federal  reserve  system,  being  distinguished  from  the  member 
banks  of  the  system. 

Paragraph  26  of  Circular  No.  176  undertakes  to  prescribe  as 

follows : 

"From  the  date  of  this  circular,  *  *  *  securities  of  the 
following  classes,  and  no  others,  will  be  accepted  as  security 
for  deposits  of  public  moneys  with  regular  national  bank  de- 
positaries." 

It  is  clear  that  this  regulation  is,  as  above  stated,  an  exercise 
of  the  power  delegated  to  the  Secretary  of  the  Treasury  by  United 
States  Compiled  Statute,  Section  9691,  above  quoted. 

The  foregoing  statements  have  made  it  apparent,  it  is  believed, 
that  Circular  No.  176  relates  to  the  securities  acceptable  for  gov- 
ernment deposits  in  national  banks,  as  such,  whereas  Circular  No. 
92  relates  to  special  deposits  which  may  be  made  in  any  incorpor- 
ated bank  or  trust  company. 

Coming  now  to  Section  9660  of  the  General  Code,  it  is  to  be 

observed  that  its  exact  language  is : 

"In  such  other  securities  as  *  *  *  may  be  accepted  by 
the  United  States  to  secure  government  deposits  in  national 
banks." 

Does  this  provision  mean  that  any  securities  that  a  national 
bank,  not  in  its  character  as  a  national  banking  association  but 
simply  as  an  incorporated  bank,  may  be  authorized  to  give  for  a 
special  kind  of  deposits  shall  be  proper  investments  for  building 
and  loan  associations  of  Ohio ;  or  does  it  mean  that  the  legislature 
of  Ohio  intended  to  adopt  by  reference  the  designation  of  securi- 
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ties  acceptable  by  the  United  States  to  secure  the  deposits  made  in 
national  banks,  as  such  ?  It  is  the  opinion  of  this  department  that 
the  second  of  the  two  meanings  is  clearly  indicated  in  the  language 
of  the  section.  When  Section  9660  was  enacted  in  Ohio,  Section 
9691  of  the  Compiled  Statutes  of  the  United  Statutes  was  in  force ; 
it  authorized  any  national  bank  to  become  a  government  deposi- 
tary upon  designation,  and  it  excluded  from  the  privilege  of  acting 
as  a  government  depositary  all  banks  other  than  national  banks. 
It  therefore  was  a  statute  dealing  with  government  deposits  in 
national  banks,  and  nothing  else.  The  subsequent  provisions  re- 
ferred to  herein  deal  with  the  making  of  government  deposits  in 
banks  generally;  they  do  not  deal  with  national  banks  as  deposi- 
taries, as  such.  They  are  not  therefore  within  the  terms  of  Sec- 
tion 9660  of  the  General  Code;  nor  are  they  within  the  spirit  of 
that  section. 

Dealing  now  with  the  special  deposits  of  the  proceeds  of  the 
income  and  excess  profit  tax  collections,  liberty  bonds  and  certifi- 
cates of  indebtedness,  etc.,  it  is  clear,  as  previously  pointed  out, 
that  these  deposits,  while  partaking  technically  of  the  character 
of  government  deposits,  are  so  treated  as  a  matter  of  convenience 
merely.  They  are  not  sums  deposited  in  the  several  banks  by  the 
government  in  any  real  sense;  they  are,  rather,  sums  allowed  to 
remain  where  they  are  for  the  time  being  until  the  government 
sees  fit  to  use  them,  subject  to  the  giving  of  certain  security.  When 
Section  9660  G.  C.  refers  to  "government  deposits"  it  is  not  be- 
lieved that  it  intends  to  refer  to  any  such  arrangement  as  this. 

While  it  may  not  be  strictly  logical  to  do  so,  this  department 
cannot  forbear  to  point  out  the  consequences  of  holding  that  bonds 
of  the  French  Republic  are  proper  subjects  for  investment  by  build- 
ing and  loan  associations.  If  such  bonds  are  such  proper  subjects 
of  investment,  then  all  the  other  so-called  "securities"  referred  to 
in  Circular  No.  92  are  likewise  proper  subjects  of  investment,  and 
the  result  would  be  that  building  and  loan  associations  would  be 
authorized  to  invest  their  surplus  funds  in,  for  example,  "commer- 
cial paper  and  bankers'  acceptances"  (Par.  (h),  Circular  No.  92, 
supra).  The  reason  why  such  securities  are  acceptable  to  the 
United  States  as  collateral  to  secure  the  temporary  and  special 
"deposits"  to  which  Circular  No.  92  relates  is  clear  enough,  but 
that  the  general  assembly  of  Ohio  never  intended  that  such  invest- 
ments should  be  made  by  building  and  loan  associations  is  equally 
clear ;  nor  would  the  government  of  the  United  States  be  likely  to 
accept  such  securities  as  collateral  to  secure  deposits  actually  made 


Attorney  General  137 

by  it  in  national  banks  under  Section  9691,  United  States  Com- 
piled Statutes. 

For  the  reasons  above  stated,  this  department  is  of  the  opin- 
ion that  an  Ohio  building  and  loan  association  may  not  invest  its 
idle  funds  in  French  Government  Bonds. 


The  Examining  Physician  in  the  Probate  Court  Under  Section 
I98I9  General  Code,  is  Entitled  to  One  Dollar  and  Mileage  in  Ad- 
dition to  the  Five  Dollars  Provided  Therein. — ^The  Probate 
Judge  is  not  Entitled  to  any  Compensation  Under  the  Provisions 
of  Section  1602,  G.  C,  as  Amended  in  109  Ohio  Laws,  42. 


No.  2499— (Opinion  Dated  October  24,  1921). 

Hon.  H.  M.  Summers,  Probate  Judge,  Ottawa,  Ohio. 

Dear  Sir:    Your  letter  of  recent  date  received  in  which  you 
request  the  opinion  of  this  department  as  follows : 

"I  desire  the  following  information: 

1.  Section  1981,  Laws  of  Ohio,  109-1921,  repealing  orig- 
inal Section  3016,  etc.,  provides  that  each  of  the  two  phy- 
sicians directed  by  the  court  to  make  the  examination  shall 
receive  $5.00  and  $1.00  witness  fee  as  allowed  in  the  Court  of 
Common  Pleas.  Does  this  mean  in  addition  to  the  $1.00  wit- 
ness fee  that  they  are  to  receive  mileage? 

2.  Does  Section  1602,  as  amended  by  House  Bill  No.  58, 
entitle  the  Probate  Court  additional  compensation  to  his  salary 
as  provided  in  Section  2992  of  the  General  Code  of  Ohio,  Re- 
vised Edition  ?" 

The  part  of  the  section  of  the  General  Code  to  be  considered 

in  answer  to  your  first  question  is  as  follows : 

Sec.  1981,  G.  C.  "*  *  *  The  costs  and  expenses  to  be 
paid  under  the  provisions  of  this  chapter,  shall  be  as  follows : 
*  *  *  To  each  of  two  physicians  designated  by  the  court  to 
make  the  examination,  five  dollars  and  witness  fees  as  al- 
lowed in  the  Court  of  Common  Pleas,  to  be  paid  upon  the  cer- 
tificate of  the  probate  judge;  *  *  *" 

This  above  quoted  section  in  so  far  as  physicians/  fees  are 

concerned  reads  as  follows  in  102  Ohio  Laws,  287 : 

"*  ♦  *  to  each  of  two  physicians  designated  by  the  court 
to  make  the  examination  and  certificate,  five  dollars,  and  wit- 
ness fees  as  allowed  in  the  Court  of  Common  Pleas;  *  *  ♦" 

This  section  was  amended  several  times  and  in  108  Ohio  Laws, 
Part  2,  page  1220,  was  amended  to  read  as  follows  : 

"*  *  ♦  To  each  of  the  two  physicians  designated  by  the 
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court  to  make  examination  and  certificate,  five  dollars  in  full 
for  all  services  rendered;  *  *  *" 

And  the  section  was  agrain  amended  in  109  O.  L.,  175,  to  read 
as  first  above  quoted. 

From  an  examination  of  the  above  review  it  is  noted  that  the 
section  under  consideration  is  the  same  now  as  it  was  in  1911  ex- 
cept that  in  1911  "examination  and  certificate"  were  mentioned 
while  in  the  present  form  the  section  reads  "examination." 

Section  3011,  G.  C,  is  as  follows: 

"In  all  cases  or  proceedings  not  specified  in  this  chapter,  each 
person  subpoenaed  as  a  witness  shall  be  allowed  one  dollar  for 
each  day's  attendance  and  the  mileage  allowed  in  courts  of  rec- 
ord. When  not  subpoenaed  each  person  called  upon  to  tes- 
tify in  a  case  or  proceeding  shall  receive  twenty-five  cents. 
Said  fee  shall  be  taxed  in  the  bill  of  costs,  and  if  incurred  in 
a  state  or  ordinance  case  or  in  a  proceeding  before  a  pub- 
lic officer,  board  or  commission,  the  same  shall  unless  other- 
wise provided  by  law,  be  paid  out  of  the  proper  public  treas- 
ury upon  the  certificate  of  the  court,  or  officer,  board  or  com- 
mission, conducting  the  proceeding." 

From  an  opinion  of  this  department  rendered  on  Section  1981, 
G.  S.,  as  the  section  read  in  102  O.  L.,  287  (Annual  Report  of  At- 
torney General  for  1912,  Vol.  I,  p.  325),  the  following  is  quoted: 

"Section  1981  of  the  General  Code  says,  that  the  costs 
and  expenses  shall  be  'to  each  of  the  two  physicians  designated 
by  the  court  to  make  examination  and  certificate,  five  dol- 
lars and  witness  fees  as  allowed  in  the  Court  of  Common 
Pleas ;  to  witnesses  the  same  fees  as  are  allowed  in  the  Court 
of  Common  Pleas.' 

The  fees  allowed  in  the  Court  of  Common  Pleas  to  veit- 
nesses  are  $1.00  per  day,  and  five  cents  per  mile  each  way, 
from  their  residences  to  the  court  house. 

So,  physicians,  in  commitment  of  adults,  receive  $5.00 
each  and  $1.00  per  day  and  mileage  as  aforesaid.  Ordinary 
witnesses  receive  $1.00  per  day  and  mileage." 

In  an  opinion  of  this  department  on  Section  1981,  G.  C,  as 

amended  in  108  0.  L.,  Part  2,  p.  1203  (Opinions  of  the  Attorney 

General  for  1920,  Vol.  I,  p.  733) ,  it  is  said : 

"Physicians  called  as  witnesses  in  such  case,  when  the 
person  is  not  adjudged  insane,  are  entitled  to  witness  fees 
of  $1.00  for  each  day's  attendance  and  the  mileage  provided 
for  in  Section  3011,  G.  C." 

These  above  references  are  made  to  show  that  witness  fees  as 
allowed  by  the  Court  of  Common  Pleas  were  taken  in  former  opin- 
ions to  cover  both  the  designated  amount  of  witness  fees  and 
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mileage.  Section  3011,  G.  C.,  above  quoted,  seems  clear  and  unam- 
biguous. The  fees  allowed  consisted  of  two  items,  one  being  $1.00 
and  the  other  mileage.  No'case  has  been  found  in  point  in  Ohio, 
but  the  Iowa  statutes  provide  for  the  payment  to  witnesses  of  a 
designated  amount  and  mileage. 

In  the  case  of  Creamer  v.  Wapello  County,  139  Iowa,  580,  the 
court  said: 

"Code  Article  511  fixes  the  mileage  for  sheriffs  for  serv- 
ing civil  process  and  Code  Supplement  1902,  Article  510a, 
authorizes  retention  by  the  sheriff  of  all  such  mileage  collected, 
but  declares  that  all  'fees'  earned  and  uncollected  at  the  end 
of  each  year  shall  belong  to  the  county.  Held,  that  mileage 
charges  were  'fees'  within  the  latter  section,  and,  when 
uncollected  at  the  end  of  the  year,  in  which  the  services  were 
rendered,  belong  to  the  county." 

Oregon  also  provides  the  payment  of  a  sum  certain  and  mile- 
age and  in  Burrows  v.  Balfour,  39  Oregon,  488,  the  court  said : 

"By  Section  792  of  Hills  Ann.  Laws,  the  word  'fees'  is 
defined  to  include  both  the  mileage  and  per  diem  to  which  a 
witness  is  entitled,  and  hence,  as  used  in  Section  795,  pro- 
viding that  a  witness  residing  more  than  twenty  miles  from 
the  place  of  trial  shall  be  entitled  to  double  fees  and  mileage 
is  included  in  the  term." 

From  the  above  considerations  you  are  advised,  in  answer  to 
your  first  question,  that  the  examining  physician  under  Section 
1981,  G.  C,  is  entitled  to  one  dollar  and  mileage  in  addition  to  the 
five  dollars  provided  therein. 

In  answer  to  your  second  question,  attention  is  called  to  Sec- 
tion 2977,  G.  C,  which  is  as  follows: 

"All  the  fees,  costs,  percentages,  penalties,  allowances 
and  other  perquisites  collected  or  received  by  law  as  compen- 
sation for  services  by  a  county  auditor,  county  treasurer,  pro- 
bate judge,  sheriff,  clerk  of  courts,  surveyor  or  recorder,  shall 
be  so  received  and  collected  for  the  sole  use  of  the  treasury 
of  the  county  in  which  they  are  elected  and  shall  be  held  as 
public  moneys  belonging  to  such  county  and  accounted  for  and 
paid  over  as  such  as  hereinafter  provided." 

Section  1602,  G.  C,  formerly  read  in  part  as  follows: 

"The  fees  enumerated  in  this  section  shall  be  taxed  by  the 
probate  judge  in  the  bill  of  costs  and  collected  from  the  estate 
of  the  person  against  whom  the  proceeding  is  instituted  if 
there  be  such  estate ;  if  there  be  no  such  estate,  then  from  the 
person  legally  responsible  for  his  care  and  support,  and  shall 
be  in  full  for  all  services  rendered  in  the  respective  proceed- 
ings." 
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This  section  as  amended  in  109  0.  L.,  42  (H.  B.  No.  -58)  reads 

in  part  as  follows : 

"The  fees  enumerated  in  this  section  shall  be  paid  to  the 
probate  judge  out  of  the  county  treasury  upon  the  warrant 
of  the  county  auditor  which  shall  issue  upon  the  certificate  ot 
the  probate  judge  and  shall  be  in  full  for  all  services  rendered 
in  the  respective  proceedings." 
The  change  as  indicated  above  in  Section  1602  is  the  only 

change  made  and  it  is  apparent  that  the  source  from  which  the 
fees  mentioned  in  the  section  are  paid  has  been  changed  and  that 
that  is  the  only  change.  In  view  of  Section  2977,  above  quoted, 
it  is  the  policy  of  the  law  that  no  fees  are  to  be  retained  by  the 
probate  judge  unless  it  is  clearly  specified  the  same  shall  be  so  re- 
tained by  such  officer  for  his  own  use  and  in  addition  to  his  sala^>^ 
For  example.  Section  5348-11,  G.  C.  (109  0.  L.,  531)  provides  as 
follows : 

"For  services  performed  by  him  under  the  provisions  of 
this  chapter  each  probate  judge  shall  be  allowed  a  fee  of  five 
dollars  in  each  inheritance  tax  proceeding  in  his  court  in  which 
tax  is  assessed  and  collected  and  a  fee  of  three  dollars  in  each 
such  proceeding  in  which  no  tax  is  found,  which  fees  shall  be 
allowed  and  paid  to  such  judges  as  the  other  costs  in  such 
proceedings  are  paid  but  are  to  be  retained  by  them  person- 
ally as  compensation  for  the  performance  by  them  of  the  addi- 
tional duties  imposed  on  them  by  this  chapter.  Provided,  al- 
ways, however,  that  the  amount  paid  to  any  probate  judge 
under  this  section  shall  in  no  case  exceed  the  sum  of  three 
thousand  dollars  in  any  one  year." 
This  section  speaks  clearly  and  in  so  many  words  says  the  fees 

"^re  to  be  retained  by  them  personally  as  compensation  for  the 

performance  by  them  of  the  additional  duties  imposed  upon  them 

by  this  chapter." 

Nowhere  in  Section  1602  as  amended  is  such  language  found. 
Therefore  the  fees  are  collected  for  the  sole  use  of  the  treasury  of 
the  county  as  provided  in  Section  2977,  G.  C. 

Attention  is  called  to  State  ex  rel.  Enos,  Pros.  Atty.,  v.  Stone 

et  al.,  92  O.  S.,  63,  on  page  65,  wherein  the  court  after  quoting 

from  Section  2977,  G.  C.,  says : 

"This  section,  as  well  as  the  sections  following,  clearly 
indicates  the  settled  purpose  and  fixed  policy  of  the  state  to 
pay  county  officials  a  fixed  lump  sum,  no  matter  what  addi- 
tional duties  may  be  imposed  on  them  from  time  to  time,  un- 
less there  be  a  clear  purpose  to  add  further  compensation  for 
such  further  duties." 
You  are  therefore  advised,  in  answer  to  your  second  question, 

that  the  probate  judge  is  not  entitled  to  any  compensation  under 

the  provisions  of  Section  1602  as  amended  in  109  O.  L.,  42. 
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MOTION  DOCKET 

17085 — Filomena  Masino  v,  H.  C. 
Cochran,  doing  business  as  Cochran 
Realty  Company.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Summit  county  to  certify  its  rec- 
ord.    Overruled. 

17161 — Jacob  E.  Sloneker  v.  Alice 
Van  Ausdall.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Butler  county  to  certify  its  record. 
Sustained.  , 

17166 — Meyer  J.  Woodruff  v.  Ar- 
nold Paachen.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Lucas  county  to  certify  its  record. 
Sustained. 

17168— Edward  E.  Ruley  et  al.  v. 
Fred  B.  Rochester  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Jefferson  county  to  certify 
its  record.     Sustained. 

17170 S.  D.  Campbell,  as  Admr., 

V.  Harry  L.  DeWitt,  et  al.,  doing 
business  under  the  firm  name  of  Lima 
Tut  Stone  Co.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Al- 
len county  to  certify  its  record.  Over- 
ruled. 

17171— Stanley  Kantosky  v.  Otto 
Mischnick  et  al.  Motion  for  an  or- 
der directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its 
record.    Overruled. 

17174— Red  Wing  Milling  Co.  v. 
The  Acorn  Liquor  Co.  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Jefferson  county  to  certi- 
fy its  record.    Overruled. 

17175 — ^The..  Employers  Liability 
Assurance  Corporation,  Ltd.,  v.  John 
Roehm.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Montgomery 
county  to  certify  its  record.  Over- 
ruled. 

17177— Parish  and  Bingham  Cor- 
poration v.  Alvin  B.  Jackson.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Cuyahoga  county  to 
certify  its  record.     Overruled, 


17178 — Parish  and  Bingham  Cor- 
poration V.  H.  A.  Belk.  Motion  for 
and  order  directing  the  Court  of  Ap- 
peals of  Cuyahoga  county  to  certify 
its  record.     Overruled. 

17179— Charles  0.  Black  et  al.  v. 
Slyvania  Producing  Co.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Monroe  county  to  certify  its 
record.    Sustained. 

17180— E.  B.  Cassat  v.  State  of 
Ohio.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Overruled. 

17181— F.  W.  Handschy  v.  State 
of  Ohio.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Cuya- 
hoga county  to  certify  its  record. 
Overruled. 

17182 — Blanche  Johnston  et  al.  v. 
Mable  Deaton,  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Champaign  county  to  certify  its 
record.     Sustained. 

17194— Pete  Ciano  v.  State  of  Ohio. 
Motion  for  leave  to  file  petition  in  er- 
ror to  the  Court  of  Appeals  of  Tus- 
carawas county.    Sustained. 

17203— Walter  F.  Tinker  et  al.  v. 
Mary  A.  Sauer.  Motion  for  an  or- 
der dispensing  with  printing  Exhibits 
attached  to  bill  of  exceptions.  Sus- 
tained. 

17204 — William  Loveday  et  al.  v. 
Herman  C.  Schneider.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Tuscarawas  county  to  certijfy  its 
record.    Overruled. 

17264 — The  Board  of  Education  of 
Harlem  Township  Rural  School  Dis- 
trict V.  The  State,  ex  rel.  ThomasT  W. 
Irwin,  et  al.  Motion  by  defendant  for 
continuance  and  extension  of  time  to 
file  brief  in  cause  No.  17264  on  the 
general  docket.  Motion  for  continu- 
ance overruled  and  motion  for  ex- 
tension of  time  allowed. 

17264— The  Board  of  Education  of 
Harlem  Township  Rural  School  Dis- 
trict,  Delaware   Cunty  Ohio,  v.  The 
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state,  ex  rel.  Thomas  W.  Irwin,  et  al. 
Motion  for  an  order  directing  the  Court 
of  Appeals  of  Delaware  county  to  cer- 
tify its  record.     Sustained. 

17264— The  Board  of  Education  of 
Harlem  Township  Rural  School  Dis- 
trict V.  The  State,  ex  rel.  Thomas  W. 
Irwin  et  al.  Motion  for  an  order  dir- 
ecting the  Court  of  Appeals  og  Dela 
ware  county  to  certify  its  record.  Sus- 
tained. 

17148— The  Village  of  Wyoming  v. 
The  Ohio  Traction  Company  and  The 
City  of  Cincinnati.  Motion  to  advance 
cause  No.  17148  on  the  General  Dock- 
et.    Allowed. 

17176 — Albert  L.  Barger  v.  Chester 
S.  Campbell  et  al.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Warren  county  to  certify  its  record. 
Overruled. 

17183 — Jacob  I^.  Sherrets  et  al.  v. 
William  Huff  et  al.  Motion  for  an  or- 
der  directing  the  Court  of  Appeals 
of  Tuscarawas  county  to  certify  its 
record.     Overruled. 

17184— Mike  Barach  v.  The  State  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Jefferson  county.     Overruled. 

17186— William  Held  v.  John  C. 
Dornbach.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Cuy- 
ahoga county  to  certify  its  record. 
Overruled. 

17190— Bertha  Ernst  v.  City  of  Cin- 
cinnati. Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Hamil- 
ton county  to  certify  its  record.  Dis- 
missed my  plaintiff  in  error. 

17191— Robert  L.  Miller  v.  William 
W.  Durbin,  as  Receiver  of  The  Cham- 
pion  Iron   Company.     Motion  for  an 


order  directing  the  Court  of  Appeals 
of  Hardin  county  to  certify  its  record. 
Overruled. 

17192— Clark  T.  McDonald  v.  The 
Pennsylvania  Railroad  Co.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Allen  county  to  certify  its 
record.    Sustained. 

17195-^Emma  Duncan  et  al.  v.  Neh- 
emiah  Rutter.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Del- 
aware county  to  certify  its  record. 
Overruled. 

17244— The  County  Board  of  Edu- 
cation of  Hancock  County  et  aL  v. 
William  M.  Morehead  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Hancock  county  to  certi- 
fy its  record.    Sustained. 

17248— The  Board  of  Education  of 
the  Vanlue  Village  School  District  et 
al.  V.  Elmer  Oman  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Hancock  county  to  certify  its 
record.    Sustained. 

GENERAL  DOCKET 

16762— City  of  East  Cleveland  v. 
Marie  Wald.  Cuyahoga.  Judgrment 
affirmed. 

16830— Harry  F.  Black  v.  State  of 
Ohio.    Summit.    Judgment  affirmed. 

16831— Ward  Logan  v.  State  of 
Ohio.    Summit.    Judgment  affirmed. 

16833— The  Hartford  Life  Ins.  Co. 
V.  Alonzo  J.  Douds.  Franklin.  Judg- 
ment affirmed. 

16834— The  Hartford  Life  Ins.  Co. 
V.  Robert  H.  Langdale.  Franklin. 
Judgment  affirmed. 

16957— Theodore  Kmich  v.  Robert 
J.  McCleary,  Treas.,  et  al.  Jefferson. 
Judgment  affirmed. 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS 

The  Smith-Boyd  Co.,  Painesville, 
$3900.00.  Jack  A.  Smith,  Frank  M. 
Boyd,  Ethel  Reed,  Elbert  F.  Blakely, 
Famces  Ries. 

The  Improved  Textiles  Accessories 
Co.,  Cleveland,  $500.00.  H.  D.  Wein- 
stein,  Willard  J.  Hays,  Margaret 
Becker,  O.  P.  Kubach,  Carl  M.  Issel. 

The  Monson  Realty  Co.,  Cleveland, 
$500.00.  M.  B.  Abrams.  Frank  Stein, 
Lawrence  B.  Koblitz,  Danny  Frush, 
G.  E.  Buchheit. 

The  Chief  Products  Co.,  Cleveland, 
$10,000.  Henry  F.  Brown,  Roy  Brown, 
Lloyd  George  Comstock,  Hazel  Brown, 
Omelia  Meier  Comstock. 

The  Glenville-106th  St.  Market  Co., 
Cleveland,  $5,000.  E.  M.  Klein,  E.  H. 
Klein,  J.  A.  Persky,  R.  L.  Gottfried. 

The  Oswald  &  Taube  Co.,  Cincin- 
nati, $100,000.  Henry  E.  Oswald, 
Arthur  C.  Taube,  Edwin  R.  Schultz, 
Edward  J.  Gratsch,  Max  J.  Taube. 

The  H.  G.  Fitzgerald  Co.,  Cleveland, 
$500.00.  H.  G.  Fitzgerald,  Frank  E. 
Baker,  E.  M.  Kossin,  M.  B.  Penhell. 

The  Robbins  &  Pearson  Co.,  Colum- 
bus, $10,000.  C.  B.  Robbins,  Edwin 
C.  Blair,  H.  W.  Pearson,  R.  D.  Tou- 
Velle,  E.  S.  Morton. 

The  Auburndale  Savings  &  Loan 
Co.,  Toledo,  $1,000,000.  Harry  J. 
Vortriede,  Willard  C.  Wallar,  Don  C. 
Sherman,  Frederick  J.  Mery,  J.  M. 
Frick. 

The  Oil  Conservation  Engineering: 
Co.,  $500.  Carl  F.  Shuler,  W.  J. 
Wanamaker,  Catherine  Murman,  C.  E. 
Curphey,  Thomas  P.  Scvhmidt. 

The  S-R-Ideal  Co.,  Akron,  $10,000. 
Edw.  S.  Sheck,  F.  A.  Rees,  Eugene 
Sheck,  Anthony  Pistoria,  Veronica 
Warner. 

The  Madison  Lake  Land  and  Golf 
Co.,  Cleveland,  $250,000.  E.  H. 
Krueger,  W.  L.  Douglass,  H.  A.  Stahl, 
E.  C.  Strand,  B.  M.  Becksted. 

The  Everlast  Broom  Co.,  Cleveland, 
$100,000.  Watson  Cuthbert,  Carl 
Fatica.  Burch  M.  Lippitt,  William  J. 
Hart,  Sheridan  Lippitt. 

The  Toledo  Bus  Transportation  Co., 


Toledo,  $100,000.  Frank  J.  West- 
hoven,  Howard  W.  Tassell,  Ross  R. 
Horlockey,  Harry  A.  Schuml,  Guy  N. 
Henton,  Ernest  Kureasch,  Joe  E.  Tan- 
her,  Arthur  W.  Taylor,  Ralph  D. 
Streeter. 

The  Ivanhoe  Savings  &  Loan  Co., 
Cleveland,  $25,000.  Perry  W.  Flicker, 
Carl  F.  Lezius,  G.  W.  Greenwood,  D. 
C.  Pinney,  P.  W.  Murphy. 

The  Buckeye  Savings  &  Loan  Co., 
Cleveland,  $1,000,000.  Clayton  C. 
Townes,  R.  L.  Davis,  A.  W.  Thomas, 
F.  H.  Sellberg,  N.  E.  Moritz. 

The  Buckeye  Sausage  Co.,  Steuben- 
ville,  $5,000.  George  J.  Yurjevic, 
Zivko  Drazich,  Sam  Yurjevic,  J.  Oscar 
Naylor,  Reva  Levenson. 

The  Coolrite  Mfg.  Co.,  Youngstown, 
$25,000.    J.  E.  Young,  H.  M.  Sprecher, 

F.  L.    Guthrie,   W.   C.   Washburn,    I. 

G.  Mathews. 

The  Wiot  Bros  Co.,  Cincinnati,  $10,- 
000.  Louis  Wiot,  jr.,  Daniel  Wiot, 
Tresa  Wiot,  Sabina  Wiot,  Louis  Wiot, 
sr. 

The  Miller  Produce  Co.,  Gallipolis, 
$100,000.  J.  W.  Miller,  D.  G.  Gill,  J. 
C.  Myers,  C.  C.  Myers,  W.  E.  Spear. 

The  Paragon  Coal  Sales  Co.,  Cleve- 
land, $10,000.  John  H.  Price,  W.  C. 
Graves,  J.  Janda,  K.  L.  Fuller,  Charles 
S.  Horner. 

The  Marquette  Tool  Co.,  Dayton, 
$50,000.  Henry  A.  Ritter,  jr^,  Arthur 
F.  Greer,  Russell  S.  Coblentz,  John  F. 
Greer,  Arthur  E.  Leen. 

The  Robbins  &  Pearson  Co.,  Colum- 
bus, $10,000.  C.  B.  Robbins,  Edwin 
C.  Blair,  H.  W.  Pearson,  R.  D.  Tou- 
Velle,  E.  S.  Morton. 

The  Greger-Fischer  Auto  Equip- 
ment Co.,  Dayton,  $75,000.  Ji  E. 
Fischer,  R.  A.  Greger,  C.  C.  Weigand, 
W.  F.  Ham,  J.  R.  Kling, 

The  Russian-American  Trading  & 
Development  Co.,  Toledo,  $500.00. 
Ralph  M.  Netz,  Charles  McCall,  John- 
T.  Beaudrie,  George  W.  Dumohy, 
Charles  E.  Wallington. 

The  Salem  Rubber  Co.,  Salem, 
$250,000.  Grant  Hill,  C.  F.  Young, 
J.  J.  Isensee,  H.  L.  McCarthy. 
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The  Ohio   Magyar  Consumers  Co., 
Columbus,     $10,0W).     John     Horvath, 
George   Varga,   Louis   Peterfy,   Kole- 
man  Hardovsky,  Frank  Orosz,  Steve 
Paul. 

The  Gillis  Restaurant  Co.,  Cleve- 
land, 110,000.  Jos.  Gillis,  Morris 
Friedman,  Mollie  Friedman,  Harry 
Bemnard,  A.  Simon. 

The  Noles  Water  Filter  Co.,  Marion, 

t  10,00.     Charles  M.  Burkett,  William 
cofield,  Minnie  Scofield,  Hazel  Burk- 
ett, Anna  L.  Holcomb. 

The  Goodwill  Realty  &  Constr.  Co., 
Cleveland,  $5,000.  J.  L.  Kalish,  A*.  E. 
Kalish,  H.  J.  Hollander,  Michael 
Tratitman^ 

The  Far  East  Restaurant  Co., 
Cleveland,  $40,000.  Francis  Poulson, 
James  F.  Conners,  jr.,  Kathdryn  E. 
Hagerty,  Kenneth  Ingersoll,  Harry 
Rogin. 

The  Kombination  Kamera  Co., 
Cleveland,  $25,000.  Harry  L.  Himmel, 
Nathan  Herstam,  Ernest  S.  Carpenter, 
Milton  Herstam. 

The  Daniels  Shoe  Co.,  Cincinnati, 
$100,000.  Nathan  Cohen,  Nathan 
Rosenbaum,  Ben  Urban,  Saul  Urban, 
Joseph  L.  Meyer. 

The  William  C.  Kibbee  Painting  & 
Decorating  Co.,  Cleveland,  $25,000. 
Louis  Svoboda,  Bozena  Svoboda, 
Phoebe  U.  Osterland,  Mabel  H.  Oster- 
land,  E.  Osterland. 

The  Green  Road  Stone  &  Supply 
Co.,  S.  Euclid,  $2150,000.  Perry  P^ 
Quayle,  C.  C.  Cooper,  V.  E.  Scharft,  R. 
G.  Maag,  H.  S.  Malone. 

The  Frank  Arend  Co.,  Cincinnati, 
$50,000.  Frank  D.  Arend,  J.  H.  Pres- 
ton.U.  C,  Baker,  W.  J.  Bangham,  Louis 
R.  Luebbert. 

The  En-Dur-Al  Alloys  Co.,  Cleve- 
land. $500.  Carl  F.  Shuler,  Thomas  P. 
Schmidt,  Catherine  Murman,  C.  E. 
Curphey,  E.  E.  Kinnison. 

The  Federal  Garage  Co.,  Cincinnati, 
$100,000.  George  R.  Landen,  Benja- 
min E.  Fox,  Horace  A.  Reeve,  Walter 
C.  Taylor,  M.  A.  Wood. 

The  Carroll  Chain  Co.,  Columbus, 
$100,000.  Daniel  Carroll,  William  S. 
Carroll,  PYederick  E.  Shaffmaster, 
Ralph  H.  Sweetser,  Walter  Carroll. 

The  Brush  Laboratories  Co.,  Cleve- 
land, $70,000.  Charles  F.  Brush,  Jr.; 
C.  Baldwin  Sawyer,  Theodore  C. 
Brown,  Jerome  C.  Fisher,  Carl  V.  Wey- 
gandt. 


The  Ohio  Bulletin  Co.,  Columbus, 
$20,000.  K.  C.  Middleton,  Lawrence  D. 
Keller,  C.  O.  Daniels,  J.  C.  Martin,  E. 
C.  DeRemer. 

The  Montclair  Improvement  Co.,  Cir- 
cleville,  $25,000.  Thos.  U.  Stockl^, 
John  C.  Goeller,  Jr.,  Allen  E.  Thorn- 
ton, Weltha  V.  Abemethy,  L.  E. 
Goeller. 

The  State  Wrecking  &  Lumber  Co.. 
Cleveland,  $10,000.  Herman  Kohn, 
Harry  F.  Click,  J.  C.  Luchki,  E.  M. 
Ackerman,  H.  J. 'Tabor. 

The  Co -Op  Auto  Theft  Suppression 
Co.,  Hamilton,  from  $50,000.  S.  M. 
Goodman,  Ben  Strauss,  F.  U.  LeMay, 
Jos.  Chapman,  Foster  Brate. 

The  Orin  &  Rogers  Co.,  Cleveland, 
$25,000.  Orin  C.  Rogers,  Thomas  H. 
Gibbons,  Ernest  W.  Simons,  T.  J.  Mof- 
fett,  0.  E.  Schultz. 

The  Lincoln  Finance  Co.,  Mansfield, 
$500.  Henry  R.  Endly,  F.  W.  Bloor, 
W  .B.  Martin,  F.  B.  Black,  L.  R.  Dron- 
berger. 

Increase. 

The  Lawyers  Bond  &  Mortgage  Co., 
Cleveland,  from  $10,000  to  $1,000,000. 

The  Haviland  Elevator  Co.,  Havi- 
land,  from  $50,000  to  $93,000. 

The  Times  Star  Svgs.  &  Loan  Co., 
Cincinnati,  from  $500,000  to  $1,000,000. 

The  Purety  Oil  Co.,  Napoleon,  from 
$10,000  to  $45,000. 

The  Laibe  &  Schaaf  Co.,  Toledo, 
from  $25,000  to  $325,000. 

The  Bader  Cafeteria  Co.,  Da3rton« 
from  $50,000  to  $150,000. 

The  Rock  Creek  Electric  Light  & 
Power  Co.,  Rock  Creek,  from  $il6,000 
to  $22,5000. 

The  Prospect  Leasehold  Co.,  Cleve- 
land, from  $50,000  to  $150,000. 

The  Gardner  Printing  Co.,  Cleve- 
land, from  $150,000  to  $200,000. 

The  Toledo  Terminal  Warehouse 
Co.,  from  $20,000  to  $200,000.  (To- 
ledo.) 

Decreases 

The  Queen  Mfg.  Co.,  Cincinnati, 
from  $150,000  to  $50,000. 

The  H.  W.  Ritter  Co.,  Cleveland, 
from  $150,000  to  $500. 

The  Peerless  Drug  Co.,  Cleveland, 
from  $50,000  to  $25,000. 

The  John  Kaucman  Brewing  Co., 
Cincinnati,  from  $115,000  to  $11,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2334— In  the  Matter  of  the  Application  of  The  Wh^^^'in-r  & 
I.Ake  Erie  Railway  Company  for  an  Order  Authorizing  the  Issue 
of  Said  Company's  Six  Percent  Refunding  Mortgage  Bonds, 
Series  C,  and  for  the  Pledge  of  Same.    Prayer  Granted. 


(Dated  November  9,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Wheeling  &  Lake 
Erie  Railway  Company,  (a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  for  the 
consent  and  authority  of  this  commission  to  issue  and  dispose  of, 
for  and  on  account  of  uncapitalized,  capital  expenditures  from  its 
treasury,  within  the  period  January  27,  1921  to  July  14,  1921,  both 
inclusive,  of  the  sum  of  $451,838.37,  its  refunding  mortgage,  six 
percent  Series  C,  bonds  of  the  principal  sum  of  $451,000.00. 

The  commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  the  testimony  offered  at 
the  hearing  thereupon : 

That,  within  the  period  of  five  years  next  preceding  the 
date  of  the  filing  of  the  application  herein,  and  specifically  be- 
tween the  dates  January  27,  1921  and  July  14, 1921,  the  appli- 
cant actually  expended  from  its  treasury  for  capital  purposes, 
the  sum  of  $451,838.37,  none  of  which  was  procured  by  the  is- 
sue of  stock,  bonds,  notes  or  other  evidences  of  indebtedness ; 

That  the  issue  of  applicant's  said  refunding  mortgage 
bonds.  Series  C,  of  the  principal  sum  of  $451,000.00  is  reason- 
ably required  and  the  money  to  be  procured  thereby  necessary 
for  the  reimbursement  of  applicant's  treasury  for  the  afore- 
said uncapitalized,  capital  expenditures  therefrom ;  and 

That,  under  the  conditions  existing  in  the  financial  mar- 
kets, a  sale  of  said  bonds  at  this  time,  except  at  an  excessive 
discount,  is  impractical  and  that,  the  applicant  having  nego- 
tiated a  loan  from  the  federal  government,  authority  should 
be  granted  for  the  pledging,  as  collateral  security  therefor,  of 
said  bonds  pending  the  making  of  a  further  order  herein  pre- 
scribing a  minimum  sale  price  for  said  bonds, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  bonds  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Wheeling  &  Lake  Erie  Railway  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  refunding  mort- 
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gage,  six  percent  Series  C  bonds  of  the  principal  sum  of  four  hun- 
dred and  fifty-one  thousand  dollars  ($451,000.00),  and  that  said 
bonds,  when  sold,  be  sold  for  the  highest  prices  obtainable  but  for 
not  less  than  the  minimum  sale  price  hereafter  to  be  prescribed  by 
this  commission.  It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  bonds 
for  less  than  the  principal  amount  thereof  be  amortized  pursuant 
to  the  rules  and  regulations  heretofore  prescribed  by  this  com- 
mission. It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
bonds,  when  sold,  be  devoted  to  and  used  for  the  following  pur- 
pose and  no  other,  to-wit:  The  reimbursement,  to  the  extent  of 
such  proceeds,  of  applicant's  treasury  for  and  on  account  of  the  ex- 
penditure, for  capital  purposes,  of  the  sum  of  $451,838.37,  between 
the  dates  January  27,  1921  and  July  14,  1921,  both  inclusive,  none 
of  which  was  obtained  by  the  issue  of  stock,  bonds,  notes  or  evi- 
dences of  indebtedness  and  the  capitalization  of  which  has  not 
heretofore  been  authorized  by  order  of  this  commission.  It  is 
further 

Ordered,  That,  pending  a  sale  of  said  bonds,  as  aforesaid,  the 
applicant  be,  and  hereby  it  is  authorized  to  pledge  the  same  as  col- 
lateral security  for  a  loan,  or  loans,  which  has,  or  hereafter  may  be 
granted  the  applicant  by  the  federal  government.  It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  bonds  pursuant  to  the 
terms  and  conditions  of  this  order.  It  is  further 

Ordered,  That  jurisdiction  of  this  proceeding  be  retained  for 
the  purpose  of  hereafter,  upon  application  of  the  applicant,  pre- 
scribing a  minimum  sale  price  for  said  bonds  and  the  receipt  and 
consideration  of  reports  of  the  expenditure  of  the  proceeds  thereof 
pursuant  to  the  provisions  of  this  order. 


No.  2394— In  the  Matter  of  the  Application  of  The  Wheeling  & 
Lake  Erie  Railway  Company  for  an  Order  Authorizing  the  Issue 
of  Said  Company's  Six  Percent  Refunding  Mortgage  Bonds, 
Series  C,  and  for  the  Pledge  of  Same.  Prayer  Granted. 


(Dated  November  9,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Wheeling  &  Lake  Erie 
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Railway  Company,  (a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  for  the  con- 
sent and  authority  of  this  commission  to  issue  and  dispose  of,  for 
and  on  account  of  uncapitalized,  capital  expenditures  from  its  treas- 
ury, within  the  period  January  1,  1918  to  July  31, 1921,  both  inclu- 
sive, of  the  sum  of  $125,500.48,  its  refunding  mortgage,  six  percent 
Series  C  bonds  of  the  principal  sum  of  $125,000.00. 

The  commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  the  testimony  offered  at 
the  hearing  thereupon : 

That,  within  the  period  of  five  years  next  preceding  the 
date  of  the  filing  of  the  application  herein  and  specifically  be- 
tween the  dates  January  1,  1918,  and  July  31,  1921,  the  ap- 
plicant actually  expended  from  its  treasury  for  capital  pur- 
poses, the  sum  of  $125,500.43,  none  of  which  was  procured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebt- 
edness. 

That  the  issue  of  applicant's  said  refunding  mortgage 
bonds.  Series  C,  of  the  principal  sum  of  $125,000.00  is  reason- 
ably required  and  the  money  to  be  procured  thereby  neces- 
sary for  the  reimbursement  of  applicant's  treasury  for  the 
aforesaid  uncapitalized,  capital  expenditures  therefrom,  and 

That,  under  the  conditions  existing  in  the  financial  mar- 
kets, a  sale  of  said  bonds  at  this  time,  except  at  an  excessive 
discount,  is  impractical  and  that,  the  applicant  having  nego- 
tiated a  loan  from  the  federal  government,  authority  should 
be  granted  for  the  pledging,  as  collateral  security  therefor,  of 
said  bonds  pending  the  making  of  a  further  order  herein  pre- 
scribing a  minimum  sale  price  for  said  bonds. 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  disposi- 
tion of  said  bonds  should  be  granted.  It  is,  therefore. 

Ordered,  That  said  The  Wheeling  &  Lake  Erie  Railway  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  refunding  mort- 
gage, six  percent  Series  C  bonds  of  the  principal  sum  of  one  hun- 
dred and  twenty-five  thousand  dollars  ($125,000.00) ,  and  that  said 
bonds,  when  sold,  be  sold  for  the  highest  price  obtainable  but  for 
not  less  than  the  minimum  sale  price  hereafter  to  be  prescribed  by 
this  commission.  It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  bonds 
for  less  than  the  principal  amount  thereof  be  amortized  pursuant 
to  the  rules  and  regulations  heretofore  prescribed  by  this  commis- 
sion. It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds, 
when  sold,  be  devoted  to  and  used  for  the  following  purpose  and  no 
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other,  to-wit :  The  reimbursement,  to  the  extent  of  such  proceeds, 
of  applicant's  treasury  for  and  on  account  of  the  expenditure,  for 
capital  purposes,  of  the  sum  of  $125,500.43,  between  the  dates 
January  1,  1918  and  July  31,  1921,  both  inclusive,  none  of  which 
was  obtained  by  the  issue  of  stock,  bonds,  notes  or  evidences  of  in- 
debtedness and  the  capitalization  of  which  has  not  heretofore  been 
authorized  by  order  of  this  commission.  It  is  further 

Ordered,  That,  pending  a  sale  of  said  bonds,  as  aforesaid,  the 
applicant  be,  and  hereby  it  is  authorized  to  pledge  the  sama  as  col- 
lateral security  for  a  loan,  or  loans,  which  has,  or  hereafter  may  be 
granted  the  applicant  by  the  federal  government.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  bonds  pursuant  to  the 
terms  and  conditions  of  this  order.  It  is  further 

Ordered,  That  jurisdiction  of  this  proceeding  be  retained  for 
the  purpose  of  hereafter,  upon  application  of  the  applicant,  pre- 
scribing a  minimum  sale  price  for  said  bonds  and  the  receipt  and 
consideration  of  reports  of  the  expenditure  of  the  proceeds  thereof 
pursuant  to  the  provisions  of  this  order. 


No.  1835— In  the  Matter  of  the  Petition  on  Behalf  of  The  Wayne 
County  Telephone  Company  of  Wooster,  Ohio.  Former  Order 
Modified. 


(Dated  October  28,  1921.) 

This  day,  (it  appearing  to  the  commission  from  the  verified  al- 
legations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary), 
this  matter  came  on  for  consideration  upon  the  application,  as 
amended,  of  The  Wasoie  County  Telephone  Company  for  such  modi- 
fication and  amendment  of  the  order,  made  and  entered  herein  as 
of  date  December  23rd,  1919,  insofar  as  it  fixed  and  prescribed 
maximum  rates,  charges  and  rentals  for  the  furnishing  of  appli- 
cant's telephonic  service,  as  will  permit  and  authorize  it  to  establish, 
in  lieu  of  the  rates,  charges  and  rentals  so  fixed  by  said  order,  the 
rates,  charges  and  rentals  set  forth  in  applicant's  second  amended 
supplemental  application  filed  herein  upon  the  third  day  of  October, 
1921: 

The  commission,  being  fully  advised  in  the  premises,  and  tak- 
ing into  consideration  the  value  of  the  property,  used  and  useful 
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for  the  furnishing  of  applicant's  service,  the  cost  of  furnishing  the 
same  and  the  necessary  amounts  which  should  be  set  aside  from  in- 
come for  depreciation  and  contingencies,  finds  that  the  rates, 
charges  and  rentals  for  the  furnishing  of  applicant's  service  in  and 
about  Wooster,  Orrville,  Shreve,  Smithville,  Marshallville,  Con- 
gress, Burbank,  Creston,  Sterling  and  Rittman,  Ohio,  set  forth  in 
said  proposed  schedule  are  not  unjust,  unreasonable  nor  excessive, 
and  will  not  yield  said  The  Wayne  County  Telephone  Company  is 
entitled  to  earn  upon  its  property  so  devoted  to  the  service  of  the 
publfc.  It  is,  therefore. 

Ordered,  That  the  order,  made  anci  entered  herein  as  of  date 
December  23rd,  1919,  be,  and  hereby  it  is  modified  and  amended  to 
permit  and  authorize  said  The  Wayne  County  Telephone  Company 
to  establish,  effective  November  1st,  1921,  and  thereafter  to  main- 
tain»  impose  and  collect  for  the  furnishing  of  its  service  the  rates, 
charges  and  rentals  hereinbefore  found  and  determined  to  be  not 
excessive,  unjust  or  unreasonable,  instead  and  in  lieu  bf  the  rates, 
charges  and  rentals  so  fixed  and  prescribed  by  said  order.  It  is 
further 

Ordered,    That  schedules  be  filed  accordingly. 


No.  2389— In  the  Matter  of  the  Application  of  The  Sidney  Tele- 
phone Company,  of  Sidney,  Ohio,  for  Authority  to  Issue  and  Sell 
$50,000.00  Eight  Percent  Cumulative  Preferred  Capital  Stock. 
Prayer  Granted. 


(Dated  November  3,  1921.) 

This  day,  (it  appearing  to  the  commission  from  the  verified  al- 
legations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary), 
this  matter  came  on  for  consideration  upon  the  application  of  The 
Sidney  Telephone  Company,  (a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  (a) 
surrendering  the  authority  to  issue  $10,000.00  principal  sum,  of 
eight  percent  promissory  notes  granted  by  the  order,  made  and 
entered  as  of  date  March  10th,  1921,  in  Proceeding  No.  2280,  and 
(b)  asking  the  consent  and  authority  of  this  commission  to  issue 
and  dispose  of  $80,000.00  par  value,  of  eight  percent  cumulative 
preferred  capital  stock,  the  proceeds  arising  f rom^the  sale  thereof 
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to  be  used  to  reimburse  its  treasury  for  $12,000.00  of  the  uncapital- 
ized,  capital  expenditures  therefrom  and  to  provide,  in  part,  for  the 
payment  of  the  cost  of  a  new  central  exchange  building  and  other 
additions,  extensions  and  improvements  to  its  plant  and  facilities. 

The  commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  its  independent  inquiry 
and  investigation  thereupon : 

That,  within  the  period  of  five  years  next  preceding  the 
date  of  the  filing  of  the  application  herein,  and  more  particular- 
ly, between  Otcober  1st,  1918,  and  March  31st,  1921,  the  appli- 
cant actually  expended  from  its  treasury  for  the  construction  of 
additions,  extensions  and  improvements  to  its  facilities,  the 
sum  of  $18,252.91  none  of  which  was  obtained  from  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness,  but 
$10,000.00  of  which  might  have  been  made  the  subject  of  an 
issue  of  eight  percent  promissory  notes,  consent  and  authority 
for  the  issue  of  which  was  granted  by  the  order  of  this  com- 
mission, dated  March  10th,  1921,  in  Proceeding  No.  2230; 

That  none  of  the  promissory  notes  authorized  by  said  or- 
der so  made  and  entered  in  Proceeding  No.  2230,  have  been  is- 
sued or  disposed  of; 

That  the  applicant  now  has  under  contract  or  in  contem- 
plation, the  purchase  of  land  for  the  location  of  a  new  central 
office  building,,  the  erection  of  a  new  central  exchange 
building,  the  purchase  of  additional  exchange  equipment 
and  the  construction  of  new  underground  conduits,  the  cost  of 
which  has  been  estimated  at  the  sum  of  $53,500.00,  and 

That,  if  and  as  the  authority  in  said  Proceeding  No.  2230 
to  issue  said  $10,000.00  notes  is  rescinded,  that  the  issue  of  ap- 
plicant's said  preferred  capital  stock  of  the  par  value  of  $50,- 
000.00  is  reasonably  required  and  the  money  to  be  procured 
thereby  necessary  for  the  reimbursement,  in  part,  of  appli- 
cant's treasury  for  the  aforesaid  uncapitalized,  capital  ex- 
penditures therefrom,  and  to  provide,  in  part,  for  the  payment 
of  the  cost  of  the  aforesaid  additions,  extensions  and  improve- 
ments to  applicant's  facilities, 

and  is  satisfied  that,  if  said  authority  to  issue  and  dispose  of  said 
promissory  notes,  granted  in  said  Proceeding  No.  2230,  be  revoked, 
consent  and  authority  for  the  issue  and  disposition  of  said  preferred 
capital  stock  should  be  granted.  It  is,  therefore, 

Ordered,    That  the  order,  made  and  entered  as  of  date  March 
10th,  1921,  in  Proceeding  No.  2230,  consenting  to  and  author- 
izing the  issue  and  disposition,  by  said  The  Sidney  Telephone  Com- 
pany, of  ten  thousand  dollars,  principal  sum,  of  eight  percent  I 
promissory  notes,  be,  and  hereby  the  same  is  revoked.    It  is  further  J 

Ordered,    That  said  The  Sidney  Telephone  Company  be,  and 
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hereby  it  is  authorized  to  issue  its  eight  percent  cumulative  pre- 
ferred capital  stock  of  the  par  value  of  fifty  thousand  dollars  ($50,- 
000.00) ,  and  that  said  capital  stock  be  sold  for  the  highest  price  ob- 
tainable, but  not  less  than  eighty-five  (85)  percentum  of  the  par 
value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  cap- 
ital stock  for  less  than  the  par  value  thereof  be  extinguished  pur- 
suant to  the  rules  and  regulations  heretofore  prescribed  by  this 
commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  cap- 
ital stock  be  devoted  to  and  used  for  the  following  purposes,  and 
no  others,  towit : 

(a)  Twelve  thousand  dollars  to  reimburse  applicant's 
treasury,  in  part,  for  the  sum  of  $18,252.91,  not  procured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, actually  expended  therefrom,  within  the  period  October 
1st,  1918,  to  March  31st,  1921,  inclusive,  for  the  construction 
of  additions,  extensions  and  improvements  to  its  facilities,  and 

(b)  The  balance  of  such  proceeds  to  be  applied  toward 
the  payment  of  the  cost  of  the  following  additions,  extensions 
and  improvements  to  its  facilities,  the  cost  of  which  have  been 
estimated  at  the  following  sums,  viz: 

New  underground  conduits  $  5,000.00 

Lot  for  exchange  building 16,500.00 

Additional  exchange  equipment 14,000.00 

New  exchange  building 18,000.00 

Total  $63,500.00 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock,  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 
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The  Expense  for  Oil,  Gasoline  and  the  Necessary  Tires  and  Repairs 
to  an  Automobile  Used  Exclusively  in  Carrying  Out  the  Work 
of  the  Juvenile  Courts  May  Legally  be  Paid  from  the  County 
Treasury,  Under  the  Provision  of  Section  1682,  General  Code* 
When,  However,  Such  an  Expense  is  Incurred  Privately  by  the 
Court  or  an  Officer  Thereof,  in  an  Unofficial  Capacity,  Payment 
Therefor  is  not  Provided  for  by  Law  and  if  the  Private  and  Of- 
ficial Uses  Cannot  be  Separated  and  Definitely  Determined,  no 
Portion  can  be  Legally  Payable  From  the  County  Treasury.  How- 
ever, a  Definite  Arrangement  or  Plan  of  Operaticm  May  be  De- 
vised Where  Such  Joint  Use  is  Made  of  an  Automobile.  The 
Judge  of  the  Juvenile  Court  Would  be  the  Proper  Person  to 
Supervise  Such  an  Arrangement. 


No.  2563— (Opinion  Dated  November  10,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :    Receipt  is  acknowledged  of  your  letter  of  recent 

date  reading  as  follows : 

"You  are  respectfully  requested  to  render  this  department 
your  opinion  upon  the  following  questions : 

1.  May  the  expense  of  gasoline  and  oil  and  the  necessary 
tires  and  repairs  to  an  automobile  owned  by  a  probation  of- 
ficer and  used  exclusively  in  carrying  out  the  work  of  the 
juvenile  court  be  legally  paid  from  the  county  treasury? 

2.  In  the  event  that  such  automobile  was  used  partially 
for  the  work  of  the  court  and  partially  for  the  personal  use 
of  the  owner  may  any  part  of  the  expense  of  tires  and  repairs 
be  legally  paid  out  of  the  county  treasury  ? 

We  are  enclosing  herewith  statement  of  Hon.  Homer  Z. 
Bostwick,  judge  of  the  juvenile  court  of  Franklin  county,  and 
an  opinion  from  the  office  of  the  prosecuting  attorney,  under 
which  the  judge  has  been  paying  out  of  the  county  treasury 
the  necessary  expense  of  gasoline,  oil,  and  the  necessary  tires 
to  three  automobiles." 

The  statement  and  opinion  referred  to  in  your  letter  read  re- 
spectively as  follows : 

Copy  of  Statement : 

"Under  an  opinion  rendered  by  the  prosecuting  attorney 
September  20,  1918,  copy  of  which  is  attached,  I  have  been 
allowing  the  expense  of  gasoline,  oil,  and  the  necessary  tires 
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and  repairs  to  three  automobiles  owned  by  officers  of  the  court 
and  used  exclusively  in  handling  the  work  of  the  court.  The 
legality  of  this  opinion  was  inadvertently  raised  recently  in 
connection  with  an  adverse  opinion  furnished  to  the  auditor 
of  this  county  in  the  matter  of  purchase  and  operation  of  auto- 
mobiles for  his  department. 

Our  automobiles  are  kept  busy  the  entire  day»  reaching 
all  sections  of  the  county,  and  we  frequently  find  it  necessary 
to  make  use  of  them  at  night.  All  girls  and  women  conmiitted 
by  this  court  to  Delaware  and  Marysville  respectively  are 
taken  by  automobile ;  we  are  sending  a  great  many  children  to 
the  Bureau  of  Juvenile  Research,  baby  camp,  city  hospitals, 
boarding  homes,  both  in  the  city  and  out,  and  we  very  fre- 
quently find  it  necessary  to  bring  large  families  of  children  to 
our  detention  home  for  disposition;  the  rescue  homes,  both 
colored  and  white,  do  not  accept  pregnant  minors  until  they 
are  about  ready  for  delivery,  and  these  are  all  removed  by 
automobile.  The  greatest  need  for  these  automobiles,  however, 
is  in  the  rural  districts  in  making  official  and  unofficial  in- 
vestigations by  the  officers  of  the  court.  The  work  in  the  rural 
communities  of  the  county  has  more  than  trebled  in  the  past 
three  years,  and  we  have  found  the  automobile  an  actual  neces- 
sity in  reaching  the  rural  communities.  Our  court  is  handling 
approximately  three  hundred  official  and  unofficial  cases  per 
month,  and  of  this  number  I  estimate  that  at  least  ten  percent 
come  from  the  rural  communities.  These  automobiles  are  also 
used  for  investigations,  etc.,  in  the  mother's  pension  depart- 
ment as  well  as  emergency  calls  to  the  juvenile  court. 

For  the  fiscal  year,  ending  August  31,  1921,  the  average 
monthly  expense  for  the  operation  of  these  automobiles  was 
$39.06.  The  past  arrangement,  no  doubt,  has  resulted  in  the 
saving  of  hundreds  of  dollars  to  the  taxpayers. 

If  Sections  1660, 1661,  and  1682  cannot  be  construed  to  in- 
clude the  expense  of  gasoline,  oil,  tires  and  repairs,  it  will  be 
necessary  to  abandon  the  use  of  these  automobiles  and  we  will 
be  most  seriously  handicapped  in  our  work.  I  am  now  paying 
two  of  the  officers  the  maximum  salary  allowed  by  law,  which 
amount  is  entirely  inadequate  for  the  upkeep  of  an  automobile. 

I  will  be  pleased  to  have  you  advise  me  whether  or  not  we 
may  continue  to  pay  the  expense  of  gasoline,  oil,  tires  and  re- 
pairs of  these  three  machines  from  the  juvenile  court  fund." 
Copy  of  Opinion : 

"I  have  your  letter  of  September  14th,  in  which  you  state 
that  two  of  the  probatjton  officers  of  the  juvenile  court  are 
operating  automobiles  owned  by  them  personally  in  handling 
juvenile  court  work  and  ask  whether  it  would  be  permissible 
for  the  county  to  furnish  the  necessary  gasoline,  oil,  etc.,  for 
the  use  of  operating  these  automobiles. 

In  answer  to  your  question,  I  note  that  Sections  1660  and 
1661  General  Code,  provide  that  summons,  warrants^  citations. 
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subpoenas  and  other  writs  of  the  juvenile  judge  may  issue  to  a 
probation  officer  of  a  court  or  to  the  sheriff  of  the  county,  and 
the  provisions  of  law  relating  to  the  subpoenaing  of  witnesses 
in  criminal  cases,  shall  apply  in  so  far  as  they  are  applicable; 
and  when  a  summons  or  warrant  is  issued  to  any  such  officer, 
the  expense  in  pursuing  and  bringing  the  person  named  therein 
shall  be  paid  by  the  county  in  the  manner  prescribed  by  law  for 
the  payment  of  deputies,  assistants  and  other  employes  of 
county  officers. 

The  sections  of  the  statutes  covering  the  payment  of  ex- 
penses incurred  by  the  sheriff  and  his  deputies  more  clearly 
corresponds  to  your  case,  and,  while  not  materially  different 
from  the  payment  of  the  actual  necessary  expenses  of  other 
county  officers  and  their  deputies,  will,  I  think,  cover  your 
case.  The  section  to  which  I  refer  is  Section  2779  General 
Code,  which  provides  in  part : 

'In  addition  to  the  compensation  and  salary  herein  pro- 
vided, the  county  commissioners  shall  make  allowances  quar- 
terly to  each  sheriff  ♦  *  *  for  his  actual  and  necessary  expense 
incurred  and  expended  in  pursuing  or  transporting  persons 
accused  or  convicted  of  crime  and  offenses,  in  conveying  and 
transferring  persons  to  and  from  ♦  *  ♦  and  all  expenses  of 
maintaining  horses  and  vehicles  necessarv  to  the  proper  ad- 
ministration of  the  duties  of  his  office.  The  county  commis- 
sioners shall  allow  the  sheriff  his  actual  railroad  fare  and  street 
car  fare  expended  in  subpoenaing  witnesses  in  civil  and  crimi- 
nal cases,  and  may  allow  his  necessary  livery  hire  for  the 
proper  administration  of  the  duties  of  his  office.  *  *  *' 

This  section  received  a  judicial  interpretation  in  the  case 
of  State  ex  rel.  Sartain  vs.  Sayre,  12  O.N.P.,  61,  syllabus  of 
which  reads  as  follows : 

'It  is  within  the  discretion  of  county  commissioners  to 
make  an  allowance  to  the  sheriff  for  automobile  hire  incurred 
in  and  necessary  to  a  proper  administration  of  the  duties  of  his 
office  in  the  serving  of  writs  and  processes  in  pursuing  or 
transporting  persons  who  are  wards  of  the  state  or  are  charged 
with  crime.' 

As  the  result  of  said  opinion,  it  is  established  that  the 
word  Vfehicle'  as  used  in  the  above  statute,  includes  auto- 
mobiles. 

The  question  was  also  pass'^d  upon  by  the  attorney  gen- 
eral July  20,  1915,  reported  in  Volume  2  Page  1286,  wherein 
he  said  as  follows : 

'While  Section  2997  contains  the  word  'maintaining'  and 
does  not  contain  the  word  'operating'  it  would  undoubtedly  fol- 
low that  said  section  authorizes  the  allowance  of  all  expenses 
incident  to  the  use  of  automobiles  in  public  business  and  would 
include  oil  and  gasoline,  as  well  as  necessary  repairing  to  tires 
and  parts. 
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The  county  commissioners  may,  therefore,  make  allow- 
ance to  the  sheriff  for  the  expense  of  maintaining  and  operat- 
ing his  automobile  when  used  in  the  proper  administration  of 
the  duties  of  his  office.  *  *  *  Just  what  proportion  of  the  ex- 
pense may  be  charged  against  public  funds  will  depend  upon 
the  facts  in  each  particular  case  and  is  more  a  matter  of  policy 
than  of  law.' 

Section  1682,  Ct.c.  also  provides : 

Tees  and  costs  in  all  such  cases  with  such  sums  as  are 
necessary  for  the  incidental  expenses  of  the  court  and  its  of- 
ficers, and  the  costs  of  transportation  of  children  to  places  to 
which  they  have  been  committed,  shall  be  paid  from  the  county 
treasury  upon  itemized  vouchers  certified  to  by  the  judge  of 
the  court.' 

While  I  have  not  had  the  opportunity  of  reading  the  letter 
which  you  say  the  bureau  of  accounting  wrote  to  Hon.  Robbins 
Hunter,  probate  judge  of  Licking  county,  I  think  the  section 
of  the  statutes  above  quoted  in  the  light  of  the  interpretation 
given  them  by  the  court  and  the  attorney  general  would  per- 
mit the  commissioners  to  furnish  the  necessary  gasoline,  oil, 
etc.,  for  the  use  of  operating  these  automobiles.  If  the  ma- 
chines of  which  you  speak  are  not  used  exclusively  by  the  pro- 
bation officers  for  public  business,  it  will  be  necessary  for  the 
commissioners  to  make  some  arrangements  for  the  division  of 
the  expense  of  maintaining  and  operating  said  machines,  but, 
in  no  case,  can  such  arrangements  include  any  item  of  com- 
pensation for  the  use  of  said  machines." 

It  is  noted  that  the  opinion  of  the  prosecuting  attorney,  copy 
of  which  was  enclosed  with  your  communication,  bases  authority 
for  the  payment  of  the  expense  of  the  upkeep^  repair,  etc.,  of  an 
automobile  used  for  the  transaction  of  official  business  by  the  juve- 
nile court,  upon  the  provisions  of  Sections  2997,  1660,  1661  and 
1682,  G.  C,  also  upon  the  authority  of  a  former  opinion  of  this  de- 
partment, namely.  Opinion  No.  625,  found  in  volume  II,  Opinions 
of  Attorney  General  for  1915,  page  1276,  and  while  the  general  con- 
clusion of  the  prosecuting  attorney  may  not  be  disagreed  with,  it  is 
thought  that  while  partial  authority  is  discovered  in  the  provisions 
of  Sections  2997,  1660,  and  1661,  by  analogy  at  least,  for  the  pay- 
ment of  the  expenses  of  such  an  automobile  used  by  the  juvenile 
court,  yet  it  would  seem  that  the  entire  items  of  such  an  expense 
are  not  wholly  covered  by  these  sections,  which  apparently  provide 
for  the  payments  alone  of  expenses  incurred  in  the  service  of  cer- 
tain specified  writs  issuing  from  such  courts,  and  would  not  per- 
haps cover  other  items  of  expense  incurred  in  the  official  transac- 
tion of  the  court's  business,  requiring  execution,  without  the  issu- 
ing of  writs,  summons,  etc.    It  is  believed,  however,  that  Section 


1S6  Department  Reports 

1682,  G.  C.9  is  pertinent  to  a  discussion  of  your  questions,  and  is 
quoted  herewith: 

'Tees  and  costs  in  all  such  cases  with  such  sums  as  are 
necessary  for  the  incidental  expenses  of  the  court  and  its  of- 
ficers, and  the  expense  of  transportation  of  children  to  places 
to  which  they  have  been  committed,  except  the  fees  of  the 
court  and  the  fees  and  expenses  of  the  sheriff  and  his  deputies, 
shall  be  paid  from  the  county  treasury  upon  specifically  item- 
ized vouchers,  verified  by  oath  and  certified  to  by  judg^e  of 
the  court." 

m 

It  would  seem  clear  that  this  section  expressly  authorizes  the 
payment  from  the  county  treasury  of  "such  sums  as  are  necessary 
for  the  incidental  expenses  of  the  court  and  its  officers,"  and  since 
the  probation  officer  mentioned  in  your  inquiry,  is  obviously  an  offi- 
cer of  the  juvenile  court,  it  would  follow  that  within  the  purview  of 
this  section,  such  a  court  officer  may  properly  be  reimbursed  for  the 
incidental  expenses  incurred  by  him  in  the  transaction  of  his  offi- 
cial duties,  and  that  such  expenses  are  payable  from  the  i^ounty 
treasury  in  compliance  with  the  provisions  of  this  section. 

While  it  may  be  noted  that  the  probation  officer  in  question, 
under  the  provisions  of  this  section,  is  entitled  to  "incidental  ex- 
penses" incurred  in  the  discharge  of  his  official  duties,  the  fact  may 
not  be  overlooked  that  the  court  itself  is  equally  authorized  to  incur 
such  "incidental  expenses"  in  the  discharge  of  its  duties,  which  in 
this  instance  may  be  inferred  to  include  such  legal  expenses  as  are 
incurred  by  the  probation  officer,  since  it  is  not  thought  assumable 
that  the  juvenile  court  could  properly  function  without  the  services 
of  such  an  officer.  It  is  thought  to  be  properly  concluded,  there- 
fore, that  while  such  necessary  and  incidental  expenses  of  the  pro- 
bation officer  may  be  designated  in  the  name  of  such  officer,  yet  in 
the  end,  the  same  in  fact  may  be  said  to  be  the  expenses  of  the 
juvenile  court. 

In  consideration  of  your  first  question  it  becomes  pertinent  to 
ascertain  whether  or  not  the  expenses  contemplated  therein,  are,  or 
may  be  deemed  such  "incidental  expenses"  as  to  meet  with  the  re- 
quirements of  Section  1682,  G.  C. 

The  Century  Dictionary  defines  the  word  "incidental"  as  fol- 
lows: 

"1.  Occurring,  inseparably  or  fortuitously,  in  conjunction 
with  something  else  usually  of  greater  importance;  of  minor 
importance ;  occasional ;  casual ;  as  incidental  expenses." 
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Words  and  Phrases  defines  the  word  "incidental"  as  follows : 

"  Incidentar  or  'incidental/  a  thing  necessarily  dependent 
upon,  appertaining  to,  or  following  another  that  is  more  worthy 
or  principal.  'Incidental  expenses'  as  used  in  appropriation 
bills  to  qualify  the  word  expenses  has  a  technical  and  well  un- 
derstood meaning.  It  is  usual  for  congress  to  enumerate  the 
principal  classes  of  expenditure  which  they  authorize,  and 
then  to  make  an  appropriation  for  the  minor  disbursements 
incidental  to  any  great  business,  which  cannot  well  be  f  orseen, 
and  which  it  would  be  useless  to  specify  more  accurately." 

Applying  such  definitions  to  the  words  "necessary  incidental 
expenses"  as  they  occur  in  Section  1682,  G.  C.,  it  would  seem  to  be 
reasonably  concluded  that  any  necessary  expense,  upon  which  the 
functioning  of  the  court  depended  would  properly  be  included  within 
the  meaning  of  the  provisions  of  Section  1682,  G.  C,  as  "incidental 
expenses." 

Construing  the  section  under  consideration,  a  former  opinion 
of  the  Attorney  General  (1917  Opinions,  Attorney  General,  Vol.  II, 
p.  1362) ,  held  in  part  as  follows : 

"Section  1682  of  the  General  Code  makes  provision  for  the 
expenses  of  the  probation  officer,  he  being  considered  an  of- 
ficer of  the  juvenile  court." 

Also,  quoting  further  from  the  body  of  the  same  opinion,  the 

following  appears : 

"In  an  opinion  to  Hon.  F.  J.  Bishop,  prosecuting  attorney, 
Jefferson  county,  Ohio,  the  attorney  general  on  July  19,  1918, 
(1918  Atty.  Gen.  Opin.  Vol.  1,  p.  998) ,  held  that  the  prosecut- 
ing attorney  may  be  reimbursed,  out  of  the  fund  provided  by 
Section  3004  General  Code,  for  gasoline  and  oil  paid  for  by  him 
in  connection  with  the  operation  of  his  own  automobile  upon 
official  business.  *  *  *  No  reason  is  seen  why  a  probation  of- 
ficer may  not  likewise  use  his  own  automobile  in  the  course  of 
the  performance  of  his  official  duties  and  be  reimbursed  in 
the  manner  provided  by  Section  1682  General  Code  for  the  ex- 
pense of  gasoline  and  oil  paid  for  by  him  in  connection  with 
such  use." 

It  is  noted'  that  the  opinion  cited  and  quoted  from  considers 
the  purchase  of  oil  a^d  gasoline  as  an  incidental  expense,  incurred 
in  the  official  discharge  of  the  officer's  duty,  and  pasmient  for  which 
may  properly  be  made  from  the  county  treasury,  although  it  is  ob- 
served that  other  incidental  expenditures,  if  they  may  be  so  termed, 
such  as  repairing  of  tires  or  engine,  or  other  items  incidental  to  the 
upkeep  of  an  automobile  are  not  considered  in  the  discussion  of 
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this  opinion.  It  is  not  thought  presumable,  however,  that  the  ab- 
sence of  such  considerations  may  logically  be  taken  to  infer  that  oil 
and  gasoline  were  especially  to  be  favored  above  the  other  factors 
requisite  to  the  operation  or  locomotion  of  an  automobile.  On  the 
contrary,  it  is  not  believed  that  such  an  inference  or  demarkation 
as  to  automobile  accessories  may  reasonably  be  made,  since  it  would 
appear  very  obvious  that  wheels,  tires,  replacement  and  repairs  of 
worn  or  broken  parts  are  so  essential  to  the  operation  or  movement 
of  the  automobile  as  oil  and  gasoline,  and  without  which  it  would 
be  impossible  to  propel  the  automobile  or  enjoy  the  benefits  of 
transportation  afforded  thereby. 

Construing,  therefore,  the  phrase  "necessary  incidental  ex- 
penses" as  occurring  in  the  provisions  of  Section  1682,  G.  C,  it 
would  seem  apparent  that  the  legislature  had  intended  to  provide 
for  the  payment  of  all  "incidental  expenses"  which  were  necessary 
to  effectually  make  operative  the  provisions  of  the  juvenile  act,  and 
it  would  seem  that  reasonable  transportation  expenses,  howe^r 
accomplished,  for  the  children  and  those  persons  contemplated  by 
its  provisions,  would  properly  come  within  the  intention  and  mean- 
ing of  the  phrase  "necessary  incidental  expenses,"  as  used  in  this 
section.  Esi>ecially  would  this  seem  true  when  such  section  is  given 
a  liberal  construction,  which  is  expressly  provided  for  by  Sec- 
tion 1683,  G.  C,  immediately  following.  It  is  further  noted  that 
such  a  conclusion  is  in  harmony  with  a  former  recent  opinion  of 
this  department,  to-wit.  Opinion  No.  781,  Opinions  of  Attorney 
General,  1919,  Vol.  II,  page  1438. 

In  specific  answer,  therefore,  to  your  first  question,  you  are 
advised  that  the  expense  for  oil,  gasoline,  and  the  necessary  tires 
and  repairs  to  an  automobile  used  exclusively  in  carrying  out  the 
work  of  the  juvenile  court,  may  legally  be  paid  from  the  county 
treasury,  under  the  provisions  of  Section  1682,  G.  C. 

In  answer  to  your  second  question,  it  would  seem  to  logically 
follow  that  the  expense  of  tires,  repairs,  etc.,  mentioned,  when  nec- 
essary for  the  transportation  services  of  the  juvenile  court,  or  an 
officer  thereof,  may,  when  an  official  expense,  be  lawfully  paid  from 
the  county  treasury.  When,  however,  such  an  expense  is  incurred 
privately  by  the  court  or  an  officer  thereof  in  ftn  unofiicial  capacity, 
it  becomes  self-evident  that  payment  therefor  is  not  provided  for 
by  law,  and  in  event  that  the  private  and  official  uses  of  the  auto- 
mobile in  question  cannot  be  separated  and  definitely  determined, 
it  is  not  thought  that  any  portion  of  the  same  may  be  legally  pay- 
able from  the  county  treasury. 
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It  is  thought  that  in  those  instances  where  there  is  contem- 
plated officially  and  privately,  the  joint  use  of  an  automobile  by  a 
probation  officer  of  the  juvenile  court,  a  definite  arrangement  or 
plan  of  operation  should  be  devised,  whereby  it  may  h%  ascertained 
as  to  what  portion  of  the  time  such  automobile  is  used  in  an  official 
cai>acity,  in  order  that  the  lawful  expense  of  operation  thereof  may 
proportionately  be  provided  for;  and  it  is  further  believed  that 
under  such  circumstances  the  judge  of  the  juvenile  court  would  be 
the  proper  person  to  supervise  such  an  arrangement,  since  by  the 
provisions  of  Section  1682,  G.  C.,  he  is  required  to  verify  such 
vouchers  of  expense. 


If  on  the  Third  Monday  of  September  of  Any  Year,  When  the 
Board  of  County  Commissioners  Organizes  Under  Section  2400, 
G.  C,  There  is  Then  On  Such  Board  a  Commissioner  Whose 
Term  First  Expires,  Such  Commissioner  Shall  Be  President  of 
the  Board,  and  the  Members  Thereof  Are  Without  Authority  in 
Such  a  Case  to  Elect  Any  Other  Member  as  Preg<ident. 


No.  2503— (Opinion  Dated  October  24,  1921.) 

Hon.  R.  B.  Putnam,  Prosecuting  Attorney,  Millersburg,  Ohio : 

Dear  Sir — Acknowledgment  is  made  of  your  letter  in  which 

you  say: 

"I  desire  your  opinion  upon  the  following  proposition :  Last 
fall  three  men,  A,  B  and  C,  were  elected  county  commissioners 
of  Holmes  county,  Ohio.  A  and  B  received  the  highest  number 
of  votes  and  C  the  lowest  number  of  votes.  On  the  third  Mon- 
day of  September,  1921  the  new  board  met  and  organized  as 
follows:  C,  the  low  man,  nominated  A,  the  high  man,  to  be 
president  of  the  board.  Motion  was  seconded  by  B,  and  A  was 
unanimously  elected  as  president  of  the  board.^ 
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You  cite  Sections  2395,  G.  C,  and  2400,  G.  C.    The  first  section 
as  recently  amended  (H.  B.  16, 108  0.  L.,  Part  H,  page  1300) ,  says : 

"The  board  of  county  commissioners  shall  consist  of  three 
persons  who  shall  be  elected  as  follows :  In  the  year  1920  three 
county  commissioners  shall  be  elected  in  each  county.  The 
two  persons  who  receive  the  greatest  number  of  votes  shall 
hold  their  office  from  the  third  Monday  of  September,  1921, 
until  the  first  Monday  of  January,  1925.  The  third  one  elected 
in  1920  shall  hold  office  from  the  third  Monday  of  September, 
1921,  to  the  first  Monday  of  January,  1923.    In  November, 
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1922,  and  quadrenially  thereafter,  one  commissioner  shall  be 
elected  to  take  office  on  the  first  Monday  of  January  follow- 
ing. In  November,  1924,  and  quadreniaUy  thereafter  two  com- 
missioners shall  be  elected  to  take  office  on  the  first  Monday 
of  JaniKtry  following.  Thereafter  such  officers  shall  hold  office 
for  the  term  of  four  years  and  until  their  successors  are  dect^ 
and  qualified.'' 

Section  2400,  G.  C.,  says: 

"The  board  of  county  commissioners  shall  organize  on  the 
third  Monday  of  September  of  each  year.  The  commissioner 
whose  term  first  expires  shall  be  president  of  the  board  and 
shall  preside  at  all  regular  and  special  sessions  thereof.  If 
the  position  of  president  becomes  vacant  during  the  year,  the 
board  shall  select  one  of  its  members  to  preside.'' 

You  then  ask : 

''Is  the  provision  of  section  2400  G.  C,  which  requires  the 
short  term  man  to  be  president  of  the  board,  mandatory? 
Under  the  state  of  affairs  as  outlined  in  the  first  paragraph 
hereof,  could  not  the  short  term  man  waive  the  provisions  of 
the  statute  and  consent  for  the  longer  termed  man  to  be  presi- 
dent of  the  board?" 

Preliminary  to  answering  your  question,  it  may  be  observed 
that  it  is  a  matter  of  some  importance  to  know  who  is  the  presi- 
dent of  the  board  of  county  commissioners.  This  is  not  only 
for  reasons  which  affect  the  board  itself  and  its  proceedings,  but 
also  because  of  the  relation  which  the  president  of  the  board  of 
county  commissioners  sustains  to  other  governmental  agencies. 
For  example,  such  officer  is,  by  reason  of  Section  5580,  G.  C,  a 
member  of  the  "county  board  of  revision" — a  board  established 
to  hear  complaints  arising  in  connection  with  the  taxation  of  prop- 
erty. 

Your  question,  it  is  noted,  is  whether  that  part  of  Section  2400, 

G.  C,  which  says: 

"The  commissioner  whose  term  first  expires  shall  be  presi- 
dent of  the  board  and  shall  preside  at  all  regular  and  special 
sessions  thereof" 

is  mandatory,  or  directory  merely.  If  this  provision  is  in  effect 
at  all,  we  have  no  doubt  that  it  is  mandatory.  The  provision  em- 
ploys the  word  "shall,"  which  in  its  ordinary  signification  is  a 
mandatory  word;  and  there  is  nothing  in  the  context  to  show  an 
intent  to  give  the  word  any  but  its  natural  and  usual  meaning. 

"  *  *  *  'shall'  and  *must'  are  words  of  command.  Taken 
in  their  usual  and  proper  meaning,  they  leave  no  room  for 
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choice  or  discretion,  but  are  imperative ;  and  they  will  be  pre- 
sumed to  have  been  used  in  this  sense,  unless  something  in 
the  character  of  the  statute  or  the  subject  to  which  it  re- 
lates, or  in  the  context,  shows  that  this  could  not  have  beeli 
the  intention  of  the  legislature." 

Black  on  Interpretation  of  Laws  (2nd  ed) ,  p.  531. 

Nor,  if  the  provision  of  Section  2400,  G.  C,  in  question  be 
effective,  do  we  think  it  can  be  waived.  It  is  a  statutory  designa- 
tion as  to  who  shall  fill  a  certain  place.  It  is  not  in  the  nature  of  a 
private  benefit,  and  there  is  nothing  to  waive. 

Of  greater  difficulty  is  the  question  whether  that  part  of  Sec- 
tion 2400,  G.  C,  above  quoted  is  in  effect  at  all  or  not. 

Said  provision  first  made  its  appearance  in  our  statutes  in  an 
act  found  in  89  O.  L.,  220,  at  which  time  the  personnel  of  the  board 
of  county  commissioners  was  governed  by  an  act  found  in  83  0.  L., 
198,  providing  that 

"the  board  of  county  commissioners  consists  of  three  per- 
sons,, one  of  whom  shall  be  chosen  every  year,  and  shall  hold 
his  office  for  three  years,  commencing  on  the  first  Monday  in 
January  next  after  his  election.'' 

Obviously,  the  act  in  89  O.  L.,  220,  was  perfectly  consistent  with 

that  found  in  83  0.  L.,  198. 

In  98  O.  L.,  272,  however,  a  different  policy  as  to  choosing 

commissioners  was  established,  the  act  therein  found  providing  that 

"The  board  of  county  commissioners  shall  consist  of  three 
persons,  to  be  elected  biennially,  who  shall  hold  their  office 
for  two  years  commencing  on  the  first  day  of  December  next 
after  their  election.'' 

Under  the  statute  just  cited,  the  terms  of  office  of  all  three  com- 
missioners were  concurrent,  and  of  no  term  could  it  be  said  that  it 
first  expired. 

The  act  of  98  O.  L.,  272,  (carried  into  the  code  as  Section  2395, 
G.  C.),  while  it  did  not  expressly  repeal  any  part  of  the  act  found 
in  89  0.  L.,  220,  (carried  into  the  code  as  Section  2400,  G.  C.),  by 
implication  did  repeal  that  portion  of  the  latter  act  which  said 

"  *  ♦  *  the  commissioner  whose  term  first  expires  shall  be 
the  president  of  the  board  ♦  ♦  *  " 

for  this  last  provision  was  entirely  inconsistent  with  a  scheme  of 

things  that  provided  for  no  commissioner  whose  term  first  expired. 

So,  for  a  period  of  fifteen  years,  namely,  from  1906  when  98 
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O.  Lu,  272,  was  passed  until  "organization  day"  of  1921,  the  provi- 
sion in  what  is  now  Section  2400,  G.  C,  viz:  "the  commissioner 
whose  term  first  expires  shall  be  the  president  of  the  board,"  was 
of  no  legal  force,  because  there  was  nothing  in  Section  2395,  G.  C, 
which  it  could  apply  to. 

In  1920,  however,  Section  2395,  G.  C,  was,  as  noted  above, 
amended,  and  it  was  amended  in  such  a  way  as  to  make  it  possible 
for  there  to  be,  on  "organization  day"  1921,  (to-wit  the  third  Mon- 
day of  September,  1921),  a  member  of  the  board  of  county  com- 
missioners whose  term  did  first  expire,  namely,  the  member  who  re- 
ceived the  lowest  number  of  votes  at  the  1920  election. 

Now,  the  question  arises  whether    the    provision  in  Section 

2400,  G.  C., 

"the  commissioner  whose  term  first  expires  shall  be  the 
president  of  the  board," 


which  was,  as  we  believe,  repealed  by  implication  in  1906  (when  the 
act  found  in  98  O.  L.,  272,  was  passed) ,  could  be  regarded  as  reviv- 
ing and  as  being  in  full  force  and  effect  on  the  third  Monday  of 
September,  1921,  when  under  amended  Section  2395,  G.  C.,  the 
commissioners  proceeded  to  organize. 

The  answer  to  this  question  depends  upon  the  nature  of  a  re- 
peal by  implication.  Is  it  an  out  and  out  repeal,  or  only  a  repeal 
pendente?  That  is,  does  a  repeal  by  implication  completely  extin- 
guish the  repealed  statute,  or  only  indefinitely  suspend  the  effect 
and  force  of  that  statute? 

Certainly  the  rule  is  no  stronger  as  to  implied  repeals  than  as 

to  express  repeals.     Of  the  latter,  this  is  said  in  Sutherland   on 

Statutory  Construction  (Second  Ed.  Lewis,  Vol.  I,  page  544) 

"A  repealed  law  is  indefinitely  suspended  while  the  repeal- 
ing statute  is  in  force.  When  that  statute  is  repealed  its 
repealing  force  is  spent,  and  the  one  which  is  repealed  there- 
upon comes  again  into  operation.  This  revival  would  not  ensue 
if  the  repeal  had  the  effect  of  absolute  extinguishment." 

Of  course,  as  to  express  repeals  the  provision  of  the  constitution 

of  Ohio  is  to  be  borne  in  mind  which  says : 

"*  *  *  no  law  shall  be  revived  ♦  ♦  ♦  unless  the  new  act 
contains  the  entire  act  revived  ♦  ♦  ♦  "     (Art.  IT,  Sec.  16) . 

but  this  constitutional  provision  has  been  held  inapplicable  to  the 
rule  as  to  repeals  by  implication.  Lehman  v.  McBride,  15  0.  S., 
573. 

When  it  is  remembered  that  a  statute  is  said  to  be  repealed  by 
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implication  because  it  is  inconsistent  with  another  statute,  it  seems 
unreasonable  to  suppose  that  the  repeal  should  endure  for  any 
longer  period  than  the  inconsistency  does.  Otherwise,  the  doctrine 
of  repeal  by  implication,  instead  of  facilitating  the  discovery  of  the 
legislative  intent,  would  impede  it. 

We  are  therefore  led  to  believe  that  the  amendment  of  Section 
2395,  G.  C,  and  the  repeal  of  the  orginal  section  bearing  that  num- 
ber— ^in  other  words  the  enactment  of  H.  B.  16,  108  O.  L.,  Part  II, 
p.  1300,  set  forth  at  the  outset  of  this  opinion — ^had  the  effect  of 
bringing  back  into  force  and  effect  the  provision  of  Section  2400, 
G.  C,  that 

"The  commissioner  whose  term  first  expires  shall  be  pres- 
ident of  the  board  and  shall  preside  at  all  regular  and  special 
sessions  thereof" 

unless  the  circumstances  menti^^ned  in  the  next  paragraph  had  the 
effect  to  prevent  such  revival. 

The  circumstance  alluded  to  is  this :  that  the  schedule  set  up  in 
Section  2395,  G.  C,  for  the  election  of  county  commissioners  is 
such,  that  the  provision  of  Section  2400,  G.  C,  in  question  can  at 
most  have  only  what  might  be  called  an  intermittent  operation. 
The  schedule  referred  to  may  now  be  considered  in  some  detail. 

In  the  year  1920  three  county  commissioners  were  elected  in 
each  county.  The  terms  of  two — the  two  receiving  the  greatest 
number  of  votes — are  fixed  by  Section  2395,  G.  C,  to  begin  on  the 
third  Monday  of  September,  1921,  and  to  extend  to  the  first  Monday 
of  January,  1925,  while  the  term  of  the  third  one,  the  "low  man," 
begins  on  the  third  Monday  of  September,  1921,  and  extends  only  to 
the  first  Monday  of  January,  1923.  Thus  the  situation  on  "organi- 
zation day"  of  the  year  1921  is  that  there  is  a  "commissioner  whose 
team  first  expires,"  which  would  make  it  possible  for  the  provision 
of  Section  2400,  G.  C,  unrer  consideration  to  apply. 

On  "organization  day"  of  the  year  1922,  the  situation  will  be 
the  same,  viz:  two  commissioners  with  long  terms  and  one  with  a 
short  term,  and  it  is  again  possible  for  the  provision  of  Section 
2400,  G.  C,  to  operate. 

On  "organization  day"  of  the  year  1923,  the  situation  will  be 
a  different  one.  At  that  time  the  personnel  of  the  board  will  be 
made  up  of  one  member  who  was  elected  at  the  November,  1922, 
election  for  a  term  of  four  years,  commencing  on  the  first  Monday 
of  January,  1923,  and  extending  to  the  first  Monday  of  January, 
1927,  and  two  members  who  were  elected  at  the  November,  1920, 
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election  and  whose  terms  extend  to  the  first  Monday  of  January, 
1925.  In  other  words,  on  "organization  day"  of  the  year  1923,  it 
is  not  possible  to  refer  to  "the  commissioner  whose  term  first  ex- 
pires/' because  there  are  then  in  office  two  commissioners  whose 
terms  expire  the  same  day. 

On  "organization  day"  of  the  year  1924,  the  situation  will  be 
the  same  as  on  the  corresponding  day  of  the  year  1923;  there 
will  \>e  a  conunlssioner  whose  term  extends  to  the  first  Monday  of 
January,  1927,  and  two  commissioners  whose  terms  extend  to  th6 
first  Monday  of  the  following  January,  to-wit,  January,  1925. 

On  "organization  day"  of  the  year  1925,  however,  it  will  again 
be  possible  for  the  provision  in  Section  2400,  G.  C,  to  apply.  At 
that  time  the  board  of  county  commissioners  will  consist  of  two 
members  elected  in  November,  1924,  who  take  office  on  the  first 
Monday  of  January,  1925,  and  who  each  hold  office  until  the  first 
Monday  of  January,  1929 ;  and  of  one  member  who  was  elected  in 
November  of  1922,  whose  term  began  on  the  first  Monday  of  Janu- 
ary, 1923,  and  extended  to  the  first  Monday  of  January,  1927.  In 
other  words,  there  will,  on  the  third  Monday  of  September,  1925,  be 
a  commissioner  whose  term  first  expires. 

On  "organization  day"  of  the  year  1926  it  will  again  be  possible 
for  the  provision  in  Section  2400,  G.  C,  to  apply.  At  that  time  the 
board  will  consist  of  one  member  whose  term  extends  to  the  first 
Monday  of  January,  1927,  and  of  two  members  whose  terms  extend 
to  the  first  Monday  of  January,  1929. 

On  "organization  day"  of  the  year  1927,  the  board  will  be  com- 
posed of  one  member  who  was  elected  in  November,  1926,  who  took 
office  the  first  Monday  in  January,  1927,  and  whose  term  is  until 
the  first  Monday  of  January,  1931;  and  of  two  members  whose 
terms  extend  to  the  first  Monday  of  January,  1929.  Thus,  on  said 
date  (third  Monday  of  September,  1927) ,  there  will  be  no  commis- 
sioner whose  term  first  expires,  and  therefore  the  provision  in  Sec- 
tion 2400,  G.  C,  cannot  apply.  The  same  situation  obtains  as  to 
1928. 

Summarizing,  we  have  seen  that  in  the  years  1921  and  1922  it 
is  possible  jfor  the  provision  in  Section  2400,  G.  C.,  to  apply;  in 
1923  to  1924,  impossible;  in  1925  and  1926,  possible;  in  1927  and 
1928,  impossible.  In  subsequent  years,  the  same  variation  would 
obtain. 

The  question  is  whether  the  legislature  intended  a  situation 
such  as  this  to  obtain,  whereby  during  a  period  of  two  years  the 
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president  of  the  board  of  county  commissioners  is  chosen  in  one 
way,  and  during  the  next  two  years  by  another  way,  to-wit,  by 
the  action  of  the  commissioners  themselves. 

Upon  reflection  it  seems  to  me  that  the  better  view  is  that 
the  provision  in  question,  found  in  Section  2400,  G.  C,  is  to  apply 
when  the  situation  produced  by  the  amendment  of  Section  2395, 
G.  C,  is  such  that  it  can  apply.  Courts  and  others  called  upon  to 
construe  a  statute  are  not  at  liberty  to  hold  it  ineffective  merely 
because  of  the  oddity  of  its  provisions,  or  the  peculiarity  of  its 
effect  when  applied  to  another  statute.  While  we  may  see  no  good 
reason  for  a  rule  that  says  that  the  county  commissioners  can  elect 
their  own  president  only  two  years  out  of  every  four,  we  must  ad- 
mit that  it  would  be  competent  for  the  legislature  to  make  such  a 
rule. 

You  are  therefore  advised  that  if  on  the  third  Monday  of  Sep- 
tember of  any  year,  when  the  board  of  county  commissioners  or- 
ganizes under  Section  2400,  G.  C,  there  is  then  on  such  board  a 
commissioner  whose  term  first  expires,  such  commissioner  shall  be 
president  of  the  board,  and  the  members  thereof  are  without  au- 
thority in  such  a  case  to  elect  any  other  member  as  president. 
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NEW  CORPORATIONS 

The  Home  Builders  Svgs.  Ass'n, 
$2,000,000.  C.  M.  Grille,  L.  W.  Rinear, 
Georg'e  Heincke,  Anne  Hannon,  H. 
G.  Workman.     (Canton.) 

The  Holderman  Auto  Repair  Co., 
Toledo,  $10,000.  Fred  £.  Holderman, 
Rudd  B.  Holderman,  Charles  L.  Hold- 
erman, Tessie  T.  Holderman. 

The  Groves  Chemical  Co.,  Cincin- 
nati, $25,000.  W.  A.  Groves,  Joseph 
Gill,  Frank  E.  Wood,  Daniel  W. 
Murphy,  M.  Barrett. 

The  Leitner  Co.,  Cleveland,  $10,000. 
Moe  E.  Leitner,  D.  Sorg,  Morris 
Click,  C.  E.  Phipps,  L.  J.  Kohn. 

The  City  Lumber  Co.,  Warren, 
$50,000.  W.  P.  Beal.  Millie  S.  Beal, 
E.  W.  Skinner,  Adaline  V.  Skinner, 
H.  T.  Clark. 

The  Watts  Distributing  Co.,  Cleve- 
land, $10,000.  R.  E.  Watts,  H.  0. 
Dunkle,  M.  C.  Haugh,  R.  L.  McCarthy, 
M.  T.  Gorton. 

The  Peerless  Lime  &  Coal  Co.,  Can- 
ton, $50,000.  B.  F.  James,  August 
Heimann,  Felix  R.  Shepley,  Joseph  A. 
Seif  ert,  Albert  Ess. 

The  Cleveland  Wheelbarrow  &  Mfg. 
Co.^  Cleveland,  $40,000.  James  A. 
Farrell,  A.  B.  Betz,  D.  W.  Frackelton, 
Ralph  W.  Edwards.  Corinne  Allshouse. 

The  Radiant  Mills  Co.,  Elyria,  $100,- 
000.  L.  B.  Iglauer,  Sidney  P.  Schloss, 
Jay  Iglauer,  Harry  C.  Weil,  George  J. 
Feiss. 

The  Woodhill  Bottling  Co.,  Cleve- 
land. David  M.  Loeb,  I.  H.  Halbreich, 
Lena  L.  Rivitz,  D.  W.  Desberg,  Edward 
Klein  ($25,000). 

The  American  Business  Conclave 
Co.,  E.  Akron,  $10,000.  James  Tum- 
erson.  Major  W.  Bright,  J.  H.  Mobley, 
Joseph  Boardman,  Ben.  Peter,  Reu- 
ben Patton,  John  Grier,  Elnora  Grier. 

The  Individua  1  Laundries  Service 
Co.,  Cincinnati,  $10,000.  J.  P.  Bruner, 
H.  A.  McSorley,  J.  J.  Malone,  C.  W. 
Cummings,  G.  C.  Court. 

The  Dayton  Industrial  Art  Co.,  Day- 
ton. $50,000.  Julia  S.  Camell,  Her- 
man Sachs,  Brainerd  B.  Thresher, 
Daniel  Blau,  Jonathan  B.  Hayward. 

The  Euclid-Superior  Battery  Co., 
Cleveland,  $10,000.  Otto  A.  Gerdel, 
E.  E.  Dunzweiler,  A.  Gerdel,  Wm.  R. 
Dunzweiler,  William  Dunzweiler. 


The  Glenville  Garage  &  Machine  Co., 
Cleveland,  $10,000.  W.  A.  Coy,  Jas.  P. 
Moore,  Dale  L.  Coy,  A.  L.  Coddington, 
M.  M.  Coy. 

.The  Beachcliff  Savings  &  Loan  Co^ 
$100,000.  Jno.  A.  Nally,  L.  A.  Hefan, 
K.  Youkel,  B.  M.  Ozier,  £.  -Q.  Nally. 

The  Springfield  Motor  Sweeper  Co., 
Springfield,  $100,000.     C.  M.  Greiner, 

C.  F.   Greiner,   C.   J.   Foster.    E.  E. 
Greiner,  A.  W.  Aitken. 

The  D.  R.  Williams  Co.,  Canal  Win- 
chester, $20,000.  D.  R.  Williams,  C. 
M.  Hickle,  E.  C.  Raney,  O.  M.  Spiel- 
man,  A.  R.  Anderson. 

The  Hinckley  Amusement  Co., 
Hinckley,  $500.  George  Ehnmett, 
John  F.  Johnson,  H.  A.  Brothers,  J. 
M.  Thompson,  E.  J.  Hart. 

The  St.  Johns- Wise  Co.,  Cleveland. 
$500.  R.  G.  St.  John,  Frank  H.  Wise, 
Jack  Ruyf,  M.  R.  Parks. 

The  Leo  S.  Hillebrand  Co.,  Toledo, 
$10,000.  A.  S.  Ruihley,  T.  O.  Marlar, 
A.  T.  Goorley,  P.  R.  Taylor,  E.  H. 
Emnenecker. 

The  Maumee  Metal  Parts  Co.,  To- 
ledo, Ohio,  $50,000.  Samuel  Rohr, 
Frank  P.  Rohr,  Elmer  E.  Davis,  V. 
H.  Weaver,  C.  M.  Hayden. 

The  Turkeyfoot  Coal  &  Mining  Co^ 
Canton,  $150,000.  L.  A.  Brill,  J.  F. 
Dougherty,  W.  H.  Swihart,  I.  Weis- 
end,  E.  L.  Smith. 

The  Bemice  Coal  Co.,  Steubenville, 
$150,000.  Fred  W.  Scott,  Charles  W. 
Zeigler,  Sadelle  Welday,  Wm.  R.  Al- 
ban,  John  J.  Scott. 

The  Undergarbs  Co.,  Piqua,  $37,000. 
James  E.  Bryan,  Charles  L.  Hinsch, 
John  P.  Decker,  Fred  A.  Shane,  F.  C. 
Fuller. 

The  Crawford  Fair  and  Amusement 
Co..  Cleveland,  $10,000.  G.  0.  Smith, 
J.  A.  Cline,  Wilbur  T.  Smith,  H.  M. 
Siering,  M.  A.  Patterson. 

The  Safety  Products  Co.,  Cleveland, 
$1000.  R.  E.  Watts,  H.  0.  Dunkle,  M. 
T.  Gorton,  R.  L.  McCarthy,  M.  C. 
Haugh. 

The  Hardware  Building  Co.,  Akron, 
$1,000.  J.  E.  Good,  Crannell  Morgan, 
W.  W.  Wohlwend,  Walter  T.  Flower, 
E.  W.  Hartzell. 

The  C.  P.  &  L.  Building  Co.,  Altron, 
$1,000.     H.  E.  Andreas,  C.  G.  Wise, 

D.  W.  Maxon,  Paul  C.  Weick,  E.  A. 
Pfister. 
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The  Ohio- Virginia  Oil  Co.,  Ashland, 
$50,000.  D.  H.  Steiner,  G.  S.  J.  Dal- 
ton,  Preston  Long,  Frank  Mercer, 
Seth  Gongwer. 

The  Miller  Construction  Co.,  Co- 
lumbus, $25,000.  Andrew  A.  Peasley, 
Chas.  W.  Atwell,  Jeremiah  E.  Kersh- 
ner.  Earl  Miller,  James  B.  Yaw. 

'Ihe  Calculating  &  Typewriter  Ser- 
vice Co.,  Cleveland,  $10,000.  M.  L. 
Harrington,  G.  A.  Davis,  C.  W.  Gal- 
lagher, Alfred  A.  Benesch,  Walter  C. 
Kelley. 

The  Servus  Truck  and  Coal  Co., 
Akron,  $10,000.  C.  E.  Glancy,  Marie 
Glancy,  Jacob  Adams.  C.  W.  Mc- 
Laughlin, Lee  D.  Scnroy,  P.  M. 
Young. 

The  Georges  Realty  Co.,  Toledo, 
$10,000.  George  M.  O'Neil,  Helen  S. 
O'Neil,  Joseph  P.  O'Neil,  John  P. 
G'Neil,  Harold  A.  King. 

The  Exchange  Taxi  Service  Co., 
Bellaire,  $10,000.  Carl  G.  Fox,  Thom- 
as Moore,  Mercedes  Moore,  Margaret 
O'Malley,   Bernadette   Rothermund. 

The  Haner  Bros.  Co.,  Leipsic,  $15,- 
000.  V.  B.  Haner,  C.  B.  Haner,  H.  C. 
Hummon,  Clara  Humon,  Mary  M. 
Haner. 

The  Fred  H.  Eichler  Co.,  Cleveland, 
$5,000.  Anthony  Poss,  A.  S.  Wanger, 
Fred  H.  Eichler,  Helena  S.  Wangler, 
N.  Fleming. 

The  McClintock  Oil  Co.,  Cleveland, 
$6,000.  J.  G.  Fogg,  P.  A.  White,  M. 
M.  Feidner,  M.  E.  Reynolds,  A.  O. 
Bickey. 

The  W.  R.  Mumaugh  Realty  Co., 
Lima,  $60,000.  W.  R.  Mun^augh,  C. 
L.  Mumaugh,  Clarence  L.  Mumaugh, 
Oliver  Kies.  H.  E.  Garling. 

The  Brock  Auto  Financing  Co., 
Akron,  $50,000.  Malcolm  C.  Brook, 
Nathan  R.  Arnold,  Joseph  I.  Taylor, 
R.  D.  McWharter.  Earl  C.  Goldman. 

The  Montana  Oil  and  Gas  Co.,  Lan- 
caster, tt6,000.  C.  A.  Blum,  E.  A. 
Young,  John  Blum,  A.  Martens,  C.  A. 
Radcliffe. 

The  Gillet-Bissell  Co.,  Toledo,  $10,- 
000.  R.  S.  Holbrook,  W.  H.  Parmen- 
ter,  Fred  Bissell,  E.  R.  Gillet,  E.  B. 
Terry. 

The  J.  A.  Pels  Neckwear  Co.,  Cin- 
cinnati, $26,000.  J.  A.  Pels,  R.  A. 
Pels,  Lee  Harburger,  H.  S.  Pels,  P. 
S.  Pels. 

The  Metropolitan  Opera  Co.,  Cleve- 
land. $26,000.  C.  W.  Pattison,  P.  S. 
Taylor,  E.  Zalad,  N.  Bonnist,  M.  Has- 
selman. 

The  Vermillion  Oil  and  Gas  Co., 
Vermillion,  $30,000.    E.  L.  Trinter,  G. 


H.  Bacon,  D.  M.  Poyer,  T.  J.  Hart- 
ley, Lee  Hopkins. 

The  Mortgage  Syndicate  Co.,  Cleve- 
land, $500,000.  M.  DeVaughn,  J.  C. 
hoscetler,  B.  W.  Jacobi,  M.  J.  Mon- 
ahen. 

The  Victory  Development  Co.,  Co- 
lumbus, $25,000.  S.  Cottingham,  T. 
J.  Frazure,  C.  J.  Maddux,  Fred 
Essex,  H.  C.  Allread. 

The  Antwerp-Payne  Telephone  Co., 
$75,000.  E.  V.  Gordon,  H.  H.  Gor- 
don, J.  L.  Pocock,  W.  I.  Armstrong, 
E.  E.  Pocock. 

The  Van  Buren  Auto  Co.,  Van 
Buren,  $15,000.  E.  C.  Edwards,  P. 
J.  Collingwood,  C.  M.  Cole,  G.  F. 
Byal,  H.  L.  Sumnicrs. 

The  Health  Generator  Co.,  Cleve- 
land, $50,000.  C.  A.  Velte,  C.  W.  De- 
Mooy,  C.  W.  Schaefer,  F.  A.  Pagel, 
P.  A.  Lennie. 

The  Forbes  Filer  &  Manufacturing 
Co.,  Cleveland.  $20,000.  C.  W.  For- 
bes,  S.  W.  Wyman,  Wm.  T.  Arnos, 
C.  P.  Sipe,  H.  J.  Schultz. 

The  Lee  Road  Savings  and  Loan 
Co.,  Cleveland  Hts.,  $1,000,000.  S.  H. 
Andrews,  P.  0.  Garwood,  W.  B. 
Stewart,  Chas.  Follett,  W.  H.  Nye. 

The  Builders  Structural  Steel  and 
Pipe  Co.,  Cleveland,  $10,000.  Jacob 
Freidman,  Morris  Freidman,  Mollis 
Freidman,  A.  Simon. 

The  Kraus  Winograd,  Co.,  Cleve- 
land, $25,000.  E.  H.  Kraus,  M.  C. 
Kraus,  S.  M.  Winograd,  Celia  Wino- 
grad, Lillian  Kendis. 

The  Lane  Realty  Co.,  Warren,  $40,- 
000.  B.  P.  Lane,  Mary  A.  Lane,  Lina 
L.  Wright,  Alice  I.  Lane. 

The  General  Fibers  Products  Cor- 

g oration  Co.,  Newark,  $50,000.  Max 
[erschberg,  Joseph  Herschberg, 
Ella  Herschberg,  Ruth  Herschberg,  J. 
R.  Pitzgibbon. 

The  Waechter  Candy  Co.,  Cleve- 
land, $30,000.  C.  L.  Waechter,  G.  G. 
Getzien,  Sophie  Waechter,  T.  J.  Fur- 
row, J.  G.  Freese. 

The  Mares  Music  Co.,  Cleveland, 
$5000.  J.  P.  Mares,  L.  J.  Mares,  J. 
Gregor,  Bertha  Mares,  Paul  Stef- 
anik. 

The  Makoflf  Bread  Co.,  Cleveland, 
$3,000.  B.  D.  Gordon,  A.  J.  Schanfar- 
ber,  C.  R.  Berne,  E.  L.  Mueller,  Joe 
Weiss. 

The  Lima  Tire  and  Supply  Co., 
Lima,  $20,000.  R.  Conroy,  W.  P. 
Pflaum,  W.  M.  Scott,  P.  H.  Downing. 

The  Gulp  Building  Co.,  Toledo, 
$10,000.  Cecil  Gulp,  W.  R.  Peppers, 
L.  G.  Rupp,  N.  R.  Miller,  Ico  J.  Flory. 
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The  Specialty  Manufacturing  Co., 
Cleveland,  $100,000.  A.  Mertes,  T. 
D.  Heyl,  W.  L.  Mertes,  Luella  M. 
Heyl,  E.  R.  Mertes. 

The  Federal  Signal  Co.,  Cleveland, 
$10,000.  R.  A.  Van  Sweringen,  H.  O. 
Jaek,  R.  Kamps,  G.  R.  Napier,  Albert 
Shyler. 

The  Lisbon  Pulpstone  Co.,  Colum- 
bus, $1,000.  H.  M.  Low,  H.  S.  Dones, 
P.  S.  Bradford,  Charlotte  Jester, 
Dora  Lantz. 

The  Mahoning  Produce  and  Grocery 
Co.,  Youngstown,  $50,000.  Hyman 
Henkin,  Morris  Malkin,  Morris  Reg- 
enstreich,  J.   Ritter,   Marian  Jacoba. 

The  Simon  Construction  Co.,  Cleve- 
land, $10,00.  B.  D.  Gordon,  A.  J. 
Schanfarber,  E.  L.  Mueller,  C.  R. 
Berne,  P.  C.  Decker. 

The  Lakeside  Homes  Co.,  Youngs- 
town, $600,000.  A.  E.  Marks,  H.  H. 
Wickham,  J.  P.  Barrett,  T.  M.  Coon- 
ey,  A.  Greenwald. 

The  Slovak  Laborers  Home  Co., 
Cleveland,  $15,000.  G.  Bablitz,  J. 
Valentine,  P.  Nestor,  M.  Salovsky,  J. 
Gallik. 

The  Akron  Theosophical  Building 
Co.,  Akron,  $10,000.  F.  K.  Read,  A. 
Sidwell,  B.  S.  Miller,  R.  B.  Evans,  D. 
L.  Graham,  J.  B.  Waltz,  H.  W.  Kane. 

The  Star  City  Laundry  Co.,  Miamis- 
burg,  $500.  W.  E.  Crew,  H.  R. 
Reedy,  E.  E.  McFarland,  I.  F.  Craig, 
I.  I.  Hauer. 

The  Women's  Savings  &  Loan  Co., 
Cleveland,  $1,000,000.  Lillian  M. 
Westropp,  Flor  Harroff  Andrews,  A. 
A.  Cailaghan,  J.  Chapman,  Marie 
Grace  Gallagher. 

The  Etna  Parts  Co.,  Cleveland, 
$20,000.  H.  B.  Howells,  Claude  W. 
Shimmon,  Harry  C.  Gahn,  Lloyd  L. 
Gahn,  Hilde^erarde  Liptak. 

The  Superior  Refrigerating  Co., 
Sprinefield,  $200,000.  Chas.  F.  Jack- 
son, Herman  Voges,  Jr.,  George  L. 
Reed,  W.  J.  Grim,  Charles  F.  Smith. 

The  Akron  Metal  Products  Co., 
Akron,  $6,000.  Thomas  J.  Palmer, 
Henry  C.  Snyder,  C.  L.  Fetty,  Thomas 
D.  Wolfe,  Frank  Snavely. 

The  Homing  Wholesale  Lumber 
Co.,  Akron,  $10,000.  E.  W.  Horning, 
W.  M.  Stephenson,  Cloe  Horning 
Motz,  G.  V.  Henretta,  H..W.  Motz, 

The  L.  L.  LeVeque  Co.,  Columbus, 
$100,000.  L.  L.  LeVeque,  Glover  Por- 
ter, E.  W.  LeVeque,  Sherman  B.  Ran- 
dall Ralph  S.  Fallon. 

The  Cleveland  Real-Estate  Board 
Building   Co.,   Cleveland,   $1,000.     C. 


A.  Alexander,  L  M.  McDonough,  Edw. 
C.  Daoust,  R.  L.  Haverick,  N.  J.  Hon- 
burgh. 

The  Crystal  Manufacturing  Co., 
Cleveland,  $10,000.  W.  J.  Corns,  L. 
E.  Noble,  E.  C.  H.  Bartlett,  M.  L 
Corns. 

The  G.  M.  P.  Engineering  Co.,  To- 
ledo, $30,000.  S.  Sanger,  M.  Siglow, 
A.  D.  MacMillan,  A.  J.  Kranz,  G.  P. 
Hahn. 

The  Warring  Automatic  Safety 
Signal  Co.,  Cleveland,  $50,000.  H.  A. 
Dye,  G.  A.  Rosson,  H.  G.  Eden,  J.  W. 
Parker,  W.  J.  Elsasser,  Fred  May. 

The  Murphy  Shock  Absorbing 
Spring  Co.,  Cleveland,  $500.  C.  A. 
Witzel,  E.  J.  Moore,  R.  J.  Emerich. 
Willis  Johnson,  J.  E.  Mathews. 

The  Fremont  Courier  Publishing 
Co.,  Fremont,  $10,000.  C.  H.  Bau- 
mann,  L.  A.  Babione,  G.  C.  Nose,  A. 
C.  Solomon,  H.  R.  Porter. 

Increases 

The  Franklin  Finance  Co.,  Lima, 
from  $50,000  to  $150,000. 

The  Hoover-Brooks  Co.,  Akron, 
from  $25,000  to  $100,000. 

The  Lackner  Co.,  Cincinnati,  from 
$10,000  to  $35,000. 

The  Youngstown  Realty  Associa- 
tion Co.,  Youngstown,  from  $100,000 
to  $200,000. 

The  Riverview  Improvement  Co^ 
Cleveland,  from  $10,000  shares  no  par 
common  to  $700,000. 

The  Linotypers  Co.,  Columbus, 
from  $15,000  to  $30,000. 

The  Overland  Nunn  Co.,  Cleveland, 
from  $25,000  to  $75,000. 

The  Central  States  Guaranty  Co., 
Columbus,  from  $500  to  $1,000,000. 

The  Gould  Engineering  &  Survey- 
ing Co.,  Toledo,  from  $25,000  to  $35,- 
000. 

The  Haines  Products  Co.,  Cleve- 
land, $15,000  to  $30,000. 

The  Champion  Motor  Car  Co.,  Cin- 
cinnati, from  $15,000  to  $35,000. 

The  Yonker  Mfg.  Co.,  Toledo,  from 
$50,000  to  $55,000. 

The  Theodor  Gustcher  Co.,  Cleve- 
land, from  $25,000  to  $162,500. 

The  Broadway  Properties  Co., 
Cleveland,  from  $50,000  to  $500,000. 


The    Kom    Co.,    Cincinnati,    from 
$100,Q00  to  $75,000. 

The    Utility     Rubber    Goods     Co., 
Cleveland,  from  $150,000  to  $100,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  443 — ^The  City  of  Lima,  Ohio,  Complainant,  vs.  The  Lima  Tele- 
phone and  Telegraph  Company,  Defendant. 


(Dated  November  18,  1921.) 

Finding  on  Application  for  Modification  of  Former  Order. 
By  the  Commission : 

On  June  20th,  1921,  The  Lima  Telephone  and  Telegraph  Com- 
pany  filed  its  application  with  the  Commission,  representing  that, 
by  reason  of  many  changes  in  the  conditions  under  which  it  fur- 
nished its  service  and  because  of  the  extremely  heavy  traffic,  the 
number  of  calls  per  telephone  station,  the  quality  of  the  service 
required  by  the  public,  and  the  large  expenditures  to  provide  ex- 
tensions and  additions  to  plant  since  the  date  of  the  last  order  of 
the  Commission  in  said  cause  which  largely  increased  the  capital 
charges  of  the  company,  it  is  necessary  that  changes  be  made  in 
the  schedule  of  rates  prescribed  by  Order  No.  443,  as  modified  un- 
der date  of  June  12,  1919,  and  April  17,  1920,  and  praying  that  an 
order  may  issue,  modifying  the  last  above  referred  to  order  and 
approving  a  new  schedule  of  rates,  a  copy  of  which  is  attached  to 
the  application,  marked  "Exhibit  A,"  which  carries  increases  in 
certain  rates  prescribed  by  the  order  of  the  Commission  dated 
April  17,  1920. 

Thereupon,  the  City  of  Lima,  Ohio,  by  its  solicitor,  filed  its 
protest  against  said  increase  of  rates  carried  in  the  schedule,  as 
asked  for  by  the  company,  and  prayed  that  the  application  be 
denied,  basing  its  protest  upon  the  grounds  that  the  proposed  rates 
are  unfair,  unjust  and  unreasonable,  ajid  that  the  conditions  under 
which  the  company's  service  to  the  city  is  now  being  furnished  are 
more  favorable  to  the  company  than  existed  on  the  seventeenth  day 
of  April,  1920,  the  day  the  order  authorizing  the  present  rates  was 
promulgated. 

Hearing  was  duly  had  and  the  matter  finally  submitted  for 
determination. 

The  Commission  having,  in  the  original  hearing  of  said  cause, 
made  a  complete  appraisal  of  the  company's  property,  and  the  same 
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having  been  sustained  by  the  Supreme  Court  in  an  appeal  taken  to 
that  court  from  the  decision  of  the  Commission,  a  determination 
of  the  value  of  the  property,  used  and  useful  in  the  rendering  of 
service  to  the  public,  was  not  difficult  for  the  purpose  of  our  guid- 
ance and  finding  on  the  present  application  for  rate-making  pur- 
poses ;  the  all-important  question  left,  being,  **What  rate  of  return 
should  the  company  be  allowed  to  earn  upon  the  value  found  to  be 
devoted  to  the  public  use  in  rendering  service  thereto  ?" 

After  a  thorough  investigation  of  the  additions  and  better- 
ments to  the  property  of  the  company  since  the  last  appraisal,  the 
Commission  finds  the  total  reproduction  value  of  said  property,  as 
of  December  31st,  1919,  to  be  $1,075,721.17  and  that,  from  Janu- 
ary 1st,  1920,  to  August  31st,  1921,  net  additions  of  $217,870.14 
have  been  provided,  and  that  the  present  value  of  the  property,  as 
of  August  31st,  1921,  is  $1,146,021.09,  the  said  present  value  being 
the  amount  upon  which  we  find  the  company  is  now  entitled  to 
earn  a  fair  rate  of  return. 

The  revenue  of  the  company  for  the  year  ended  August  31, 
1921,  was  $320,880.19,  while  the  expenses  and  deductions  for  the 
same  period  were  $123,259.66,  leaving  a  balance  for  depreciation, 
interest  and  dividends  of  $137,620.63  and,  deducting  depreciation 
at  five  percent  of  the  reproduction  value,  or  $64,679.58,  a  balance 
of  $72,940.95  for  interest  and  dividends,  which  amount  gives  the 
company  a  rate  of  return  under  its  present  schedule  of  six  and 
four-tenths  percent. 

The  estimated  increase  in  annual  revenues  from  the  com- 
pany's proposed  schedule  of  rates  would  amount  to  $49,677  after 
deducting  one  and  two-tenths  percent  for  excise  tax,  which,  if 
granted,  would  allow  the  company  ten  and  seven-tenths'  percent 
net  return. 

The  commission  would  be  most  reluctant  to  grant  any  increase 
to  the  applicant  company  at  this  time  in  view  of  the  present-day 
conditions,  were  it  not  for  the  fact  that  the  testimony  adduced  at 
the  hearings  and  the  admission  of  counsel  for  the  city  conclusively 
discloses  that  the  service  of  the  Lima  Company  is  equal  to,  if  not 
the  most  efficient  and  satisfactory  of  any  telephone  company  in 
this  country. 

We  recognize  that  a  severe  business  depression  exists;  that 
there  is  a  vast  amount  of  unemployment,  and,  notwithstanding  the 
high  wages,  shorter  hours  and  easier  working  conditions  that  have 
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existed  for  several  years,  we»  as  a  Commission,  must,  nevertheless, 
take  the  real  facts  as  they  exist  in  each  individual  case  and  do 
justice  accordingly. 

We  do  not  find  from  the  testimony  that  the  operating  ex- 
penses of  the  Lima  Company  have  been  or  can,  in  the  near  future, 
be  materially  reduced,  and  maintain  the  high  degtee  of  efficiency 
in  service  which  the  thriving  and  prosperous  City  of  Lima  de- 
mands and  is  now  enjoying  at  the  hands  of  its  telephone  company 
and  we,  therefore,  cannot  agree  with  the  contention  of  the  solicitor 
for  the  city  that  conditions  are  more  favorable  to  the  company  than 
at  the  time  of  the  approval  of  the  present  rate  schedule. 

One  of  the  important  elements  to  be  considered  by  us  in  fixing 
a  fair  rate  of  return,  is  the  value  of  the  service  rendered  the  public 
by  this  company,  and  the  facts  disclose  that  the  existing  rates  for 
the  Lima  exchange  are  low  as  compared  with  exchanges  having 
less  subscribers  in  this  State. 

We  believe,  and  it  is  our  judgment,  that  honest,  economical 
and  efficient  administration  of  the  affairs  of  a  public  utility  should 
be  commended  by  us,  and  should  be  considered  in  deciding  the 
amount  of  a  fair  rate  of  return  upon  the  company's  property,  since 
to  hold  otherwise  would  be  but  to  penalize  economical,  efficient  and 
honest  management,  and  encourage  extravagance  and  lax  methods 
in  the  management  thereof;  and,  in  the  instant  case,  we  are  more 
than  satisfied  that  the  Lima  Company's  affairs  have  been  hon- 
estly, economically  and  efficiently  administered  and,  in  arriving  at 
our  conclusion  herein,  have  given  due  consideration  to  these  facts. 

Coming  now  to  consider  the  application  of  the  company  for 
approval  of  the  schedule  of  rates  sought  to  be  allowed,  and  the  pro- 
test of  the  City  of  Lima,  and  having  considered  the  efficiency  and 
character  of  the  service  rendered,  and  having  the  value  of  the 
property  of  said  company  actually  used  and  useful  in  furnishing 
telephonic  service  for  the  convenience  of  the  public,  and  having 
taken  into  consideration  the  necessities  of  the  company  from  the 
standpoint  of  an  income  adequate  to  attract  new  capital  to  meet 
the  demands  for  extensions  and  additions  to  its  facilities,  as  well 
as  contingencies,  and  all  other  matters  which  we  deemed  proper, 
the  Commission  finds: 

That  the  rates  asked  to  be  approved  by  the  applicant  company, 
as  set  forth  in  the  schedule  filed  with  the  application,  will  produce 
such  additional  income  for  the  company  as  to  give  it  more  than  a 
proper  rate  of  return  upon  its  property  devoted  to  the  use  of  the 
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public,  and  the  return  of  ten  and  seven-tenths  percent  which  would 
result  from  the  adoption  of  the  said  proposed  schedule  as  a  whole, 
would  make  said  proposed  rMes  excessive  and  unreasonable,  and 

That  the  company  is  entitled  to  a  rate  of  return  in  excess  of 
that  now  obtained  by  it  from  its  present  rates,  and  that  the  rate 
schedule  proposed  by  the  company,  attached  to  its  application  and 
marked  P.  U.  C.  0.  No.  1,  7th  Revised  Page  No.  2,  1st  Revised 
Page  No.  2-A,  and  6th  Revised  Page  No.  3,  should  be  approved  with 
the  reductions  listed  below,  viz.: 


Annual  Net  Rates. 

1  Party  Business  $72.00  instead  of  $  78.00 

2  Party  Business  60.00  instead  of      66.00 

1  Party  Residence  33.00  instead  of  36.00 

2  Party  Residence  24.00  instead  of  30.00 

4  Party  Residence  21.00  instead  of  24.00 

PBI  Trunk,  Business 96.00  instead  of  108.00 

PBI  Trunk,  Residence 69.00  instead  of  61.00 

Intercommunicating,  Business  96.00  instead  of  108.00 

Machine  switching,  Business 98.00  instead  of  108.00 

which  rates  the  Commission  finds  to  be  just  and  reasonable. 
An  order  will  enter  accordingly. 

Third  Amendment  to  Order. 

This  day  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  further  consideration  upon  the  application  of  The  Lima  Tele- 
phone and  Telegraph  Company  for  such  further  modification  and 
amendment  of  the  order,  made  and  entered  herein  as  of  date 
March  9th,  1917,  and  as  supplemented  and  amended  under  the 
dates  of  June  12th,  1919,  and  April  17th,  1920,  as  will  permit  and 
authorize  said  The  Lima  Telephone  and  Telegraph  Company  to 
establish,  in  lieu  of  the  rates,  charges,  tolls  and  rentals  for  the 
furnishing  of  its  service  fixed  and  prescribed  by  said  order  as  so 
amended,  the  rates,  charges,  tolls  and  rentals  set  forth  in  the 
proposed  schedule  appended  to  said  application  and  marked  for 
identification,  "P.  U.  C.  0.  No.  1,  7th  Revised  Page  No.  2,  1st  Re- 
vised  Page  No.  2-A,  and  6th  Revised  Page  No.  3,"  the  objections 
thereto  of  the  City  of  Lima,  Ohio,  and  the  evidence  offered  at  said 
hearing. 

The  Commission,  being  fully  advised  in  the  premises  and  hav- 
ing this  day  made  and  filed  in  writing  its  findings  of  fact  herein. 
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hereby  further  finds,  taking  into  consideration  the  value  of  de- 
fendant's property,  used  and  useful  for  the  convenience  of  the 
public,  in  the  furnishing  of  its  service,  the  cost  and  efficiency  of 
such  service,  and  the  necessary  amounts  which  should  be  set 
aside  from  income  for  depreciation  and  contingencies,  together  with 
all  other  matters  which  this  Commission  deemed  proper,  that  the 
rates,  charges,  tolls  and  rentals  hereinafter  set  forth,  are  not  un- 
just, excessive  or  unreasonable,  and  will  not  yield  a  rate  of  return 
greater  than  said  The  Lima  Telephone  and  Telegraph  Company 
is  entitled  to  earn  upon  its  property  so  devoted  to  the  service  of 
the  public,  viz: 

The  rates,  charges,  tolls  and  rentals  set  forth  in  the  said  pro- 
posed schedule,  marked  and  identified  as  "P.  U.  C.  0.  No.  17th  Re- 
vised Page  No.  2,  1st  Revised  Page  No.  2-A,  and  6th  Revised  Page 
No.  3,"  appended  to  the  instant  application,  (which  said  proposed 
schedule  hereby  is  made  a  part  of  this  order  by  reference),  save 
and  except  the  rentals  for  the  following  classes  of  service,  which 
rentals,  in  so  far  as  they  exceed  the  following  net  annual  rentals, 
hereby  are  found  and  determined  to  hi  unjust,  excessive  and  un- 
reasonable, to-wit: 

Business,  One-Party  $72.00 

Business,  Two-Party  60.00 

Residence,  One-Party  33.00 

Residence,  Two-Party  24.00 

Residence,  Four-Party  21.00 

P.  B.  X.  Trunk,  Business 96.00 

P.  B.  X.  Trunk,  Residence 89.00 

Intercommunicating,  Business  96.00 

Machine  Switching,  Business 96.00 

It  is  therefore. 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
March  9th,  1917,  and  as  amended  June  12th,  1919,  and  April  17th, 
1920,  be,  and  hereby  it  is  further  modified  and  amended  to  permit 
and  authorize  said  The  Lima  Telephone  and  Telegraph  Company  to 
establish,  effective  December  1st,  1921,  and  thereafter  maintain, 
impose  and  collect  for  the  furnishing  of  its  telephonic  service,  the 
rates,  charges,  tolls  and  rentals  hereinbefore  found  and  determined 
to  be  not  unjust,  unreasonable  nor  excessive,  instead  and  in  lieu  of 
the  rates,  charges,  tolls  and  rentals  so  fixed  and  prescribed  by  said 
order,  as  heretofore  amended.    It  is  further 

Ordered,  That  schedules  be  filed  accordingly. 
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No.  2382 — ^P.  A.  Berry,  Receiver,  The  Columbus,  Newark  and 
Zanesville  Electric  Railway  Company,  Complainant,  vs.  The 
Wheeling  and  Lake  Erie  Railway  Company,  Defendant.  Prayer 
Denied. 


(Dated  October  19,  1921.) 

This  matter  was  submitted  upon  the  application  of  P.  A.  Berry, 
Receiver,  The  Columbus,  Newark  and  Zanesville  Electric  Railway 
Company,  for  the  consent  and  authority  of  this  Commission  to  op- 
erate cars  over  two  crossings,  at  common  grade,  with  the  tracks 
of  defendant.  The  Wheeling  and  Lake  Erie  Railway  Company,  in 
the  City  of  Zanesville,  Ohio,  without  bringing  the  same  to  a  stop 
or  sending  an  employe  ahead  of  such  cars  to  ascertain  that  the  way 
is  clear  and  free  from  danger,  and  to  signal  such  cars  to  proceed 
across  said  crossings;  and  the  evidence  offered  at  the  hearing 
thereupon. 

The  Commission,  being  fully  advised  in  the  premises,  and  hav- 
ing due  regard  for  the  phyi^ical  conditions  existing  at  and  approach- 
ing the  said  crossings,  the  frequency  of  operation  upon  the  line  of 
the  defendant  and  the  hazard  to  public  travel  arising  from  such 
operations,  finds  that  the  authority  herein  prayed  for  should  no: 
be  granted.    It  is,  therefore. 

Ordered,  That  the  petition  herein  be,  and  hereby  the  same  is 
denied. 


No.  1937 — ^W.  C.  Tobey,  Committee  Representing  Citizens  of  Bel- 
mont and  Beavertown,  Complainant,  vs.  The  Dayton,  Springfield 
and  Xenia  Southern  Railway  Company,  Defendant.  Prayer 
Granted. 


(Dated  October  19,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on  fori 
consideration  upon  the  supplemental  application  of  the  defendant 
and  the  evidence  offered  at  said  hearing. 

The  Commission,  being  fully  advised  in  the  premises,  and  hav- 
ing due  regard  for  the  welfare  and  convenience  of  the  public  and 
the  cost  of  maintaining  and  operating  defendant's  Beavertown 
Branch,  finds  that  the  prayer  of  said  supplemental  application  is 
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reasonable  and  that  the  relief  therein  prayed  for  should  be  granted. 
It  is,  therefore, 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
August  20th,  1920,  in  so  far  as  it  fixes  and  prescribes  a  schedule 
for  the  operation  of  defendant's  cars  between  Beavertown  and  the 
City  of  Dayton,  Ohio,  be  and  hereby  it  is  modified  and  amended  to 
provide  that  defendant  shall  operate  upon  its  Beavertown  Branch, 
effective  upon  five  days'  notice  to  the  public,  a  schedule  of  cars 
consisting  of  movements  substantially  as  follows,  viz : 

Leaving  Beavertown  for  Dayton : 

A,  M.  a5:30,  6:30,  7:30,  x8.30,      9:30,  xl0.30,  xll.30, 
P.  M.  xl2:30,  xl:30,  3:00,  4:00,  5:00,  6:00,  7:00,  8:30  and 
10 :55. 

Leaving  Dayton  for  Beavertown : 

A.  M.  a6:00,  7:00,  8:00,  ^.00,  xlO:00,  xll:00,  M,  xl2:00. 
P.  M.  xl:00,  x2:00,  3:30,  4:30,  5:30,  6:30,  8:00  and  xl0.15. 
Notes:     "a"  Daily  except  Sundays  and  Holidays. 

"x"    Indicates  trains  transferring  passengers  at 
Belmont  to  and  from  Beavertown  car. 
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An  Osteopathic  Physician,  Who  Meets  the  Educational  Require- 
ments of  the  Law,  can  Properly  Sign  a  Death  Certificate.  Those 
Practicing  a  Limited  Branch  of  Medicine,  as  Designated  by 
Statute,  are  not  Qualified  to  Sign  a  Death  Certificate. 


No.  2494— (Opinion  Dated   October  24,   1921). 

Hon.  Harry  H.  Snively,  Director  of  Health,  Columbus,  Ohio. 

Dear  Sir:    Your  request  of  recent  date  received  in  which  you 

ask  the  opinion  of  this  department  as  follows: 

"I  should  be  glad  to  have  an  opinion  from  you  as  to  the 
authority  of  an  osteopath,  chiropractor,  or  other  person  prac- 
ticing a  limited  branch  of  medicine,  to  sign  a  medical  cer- 
tificate of  death  as  required  by  Sections  197-234,  inclusive, 
of  the  General  Code." 

Section  210,  G.  C,  designates  by  whom  a  death  certificate 

shall  be  signed  and  is  as  follows : 

"The  personal  and  statistical  particulars  (items  one  to 
thirteen  of  preceding  section)  shall  be  signed  by  the  informant, 
who  may  be  any  competent  person  acquainted  with  the  facts. 
The  statement  of  facts  relating  to  the  disposition  of  the  body 
shall  be  signed  by  the  undertaker,  or  person  acting  as  such. 
The  medical  certificate  shall  be  made  and  signed  by  the 
physician,  if  any;  last  in  attendance  on  the  deceased,  who  shall 
state  the  time  in  attendance,  the  time  he  last  saw  the  deceased 
alive,  and  the  hour  of  day  at  which  death  occurred.  He  shall 
further  state  the  cause  of  death,  so  as  to  show  the  course  of 
disease  or  sequence  of  causes  resulting  in  death,  giving  the 
primary  cause,  the  contributing  causes,  if  any,  and  the  dura- 
tion of  each." 

Section  211,  G.  C,  states  the  requirements  of  the  death  cer- 
tificate and  is  as  follows : 

"Indefinite  and  unsatisfactory  terms  as  defined  by  the 
state  registrar,  indicating  only  symptoms  of  disease,  or  condi- 
tions resulting  from  disease,  shall  not  be  held  sufficient  for 
issuing  a  burial  or  removal  permit,  and  a  certificate  containing 
only  such  terms  shall  be  returned  to  the  physician  for  correc- 
tion and  definition.  Causes  of  death,  which  may  be  the  re- 
sult of  either  disease  or  violence  shall  be  carefully  defined; 
and,  if  from  violence,  its  nature  shall  be  stated,  and  whether 
(probably)  accidental,  suicidal,  or  homicidal.  In  case  of  death 
in  a  hospital,  institution  or  away  from  home,  the  attending 
physician  shall  furnish  the  information  required  under  this 
head  (item  nineteen),  and  shall  state  where,  in  his  opinion, 
the  disease  was  contracted." 
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To'  comply  with  this  latter  section  the  physician  must  of  neces- 
sity be  competent  to  diagnose  the  cause  of  death. 

Section  212,  G.  C.,  provides  for  the  executing  of  the  death  cer- 
tificate in  case  there  is  no  attending  physician  at  the  time  of  death. 
Section  212  is  as  follows: 

"In  case  of  death  occurring  without  medical  attendance, 
it  shall  be  the  duty  of  the  undertaker  to  notify  the  registrar 
of  such  death,  and,  when  so  notified,  the  registrar  shall  inform 
the  local  health  officer,  and  refer  the  case  to  him  for  inunedi- 
ate  investigation  and  certification,  prior  to  issuing  the  pertnit^ 
When  the  local  health  officer  is  not  a  qualified  physician,  or 
when  there  is  no  such  official,  and  in  such  cases  only,  the  reg- 
istrar shall  make  the  certificate  and  return  from  the  state- 
ment of  relatives  or  other  persons,  having  adequate  knowl- 
edge of  the  facts." 

In  each  of  the  above  sections,  with  the  exception  of  Section 
212  wherein  the  registrar  executes  the  death  certificate,  the  phy- 
sician is  the  only  person  qualified  to  sign  the  death  certificate.  The 
question  before  us  therefor  resolves  itself  into  this : 

(1)  Is  an  osteopathic  physician  qualified  to  sign  a  death  cer- 
tificate ? 

(2)  Is  one  who  is  qualified  to  practice  a  limited  branch  of 
medicine  also  qualified  to  sign  a  death  certificate? 

The  osteoi)athic  physician  who  complies  with  the  educational 
qualifications  of  General  Code,  Section  1289,  which  section  requires 
of  the  osteopath  a  preliminary  education  "as  is  required  by  law  of 
applicants  for  examination  to  practice  medicine  and  surgery,"  and 
General  Code,  Section  1288,  which  enumerates  the  subjects  in  which 
he  is  examined  by  the  State  Medical  Board,  and  who  passes  such 
examination,  "receives  a  certificate  from  such  board.  Such  cer- 
tificate shall  authorize  the  holder  thereof  to  practice  osteopathy  and 
surgery  in  the 'state,  but  shall  not  permit  him  to  prescribe  or  ad- 
minister drugs,  except  anesthetics  and  antiseptics." 

It  will  be  noted  that  there  is  no  limitation  as  to  the  diseases 
an  osteopath  may  treat.  Under  Section  1288,  G.  C,  he  takes  the 
same  examination  in  diagnosis  as  is  taken  by  the  physician  for  the 
practice  of  medicine.  He  is  as  fully  equipped  under  the  law  for 
the  diagnosing  of  any  disease  or  ailment,  if  he  meets  the  educa- 
tional requirements  outlined  by  statute,  as  any  other  person  can  be. 
He  may  be  the  last  in  attendance  qualified  to  administer  for  any 
disease.  General  Code,  Sections  210,  et  seq.,  above  quoted,  refer  to 
physician.  The  present  statutes  relating  to  osteopathy  refer  to  the 
practitioner  thereof  as  a  physician,  the  only  qualification  thereto 
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being  the  term  "osteopathic."  It  is  reasonable  to  believe,  and  per- 
haps apparent,  that  the  statute  recognizes  him  as  a  physician  and 
further  uses  the  word  "osteopathic"  to  designate  the  school  to 
which  he  belongs  in  the  same  sense  as  "allopathic"  physician  is 
ordinarily  distinguished  from  "homeopathic"  physician,  osteo- 
pathic indicating  that  the  use  of  drugs  is  not  permitted  or  desired, 
where  allopathic  and  homeopathic  prescribe  drugs  for  the  treatment 
of  a  patient,  the  distinction  as  between  the  last  two  being  in  the 
prescribing  itself. 

The  purpose  of  the  Vital  Statistics  Act  is  to  gain  for  the  state 
a  complete  and  reliable  record.  The  record  is  based  on  the  diag- 
nosis of  the  cause  of  death  of  each  particular  person.  From  the 
above  considerations  no  reason  is  apparent  why  the  osteopathic 
physician  is  not  included  within  the  terms  of  Section  210,  G.  C.  He 
is  qualified  and  the  tendency  of  the  law  to  recognize  him  as  a 
physician  is  apparent.  Indeed,  Section  1288,  G.  C,  expressly  ex- 
empts the  osteopathic  physician  from  the  laws  governing  limited 
practitioners  if  he  meets  the  educational  requirements.  Said  Sec- 
tion 1288  is  as  follows : 

"The  provisions  of  this  chapter  shall  not  apply  to  an 
osteopathic  physician  who  passes  an  examination  before  the 
state  medical  board  in  the  subjects  of  anatomy,  physiology, 
obstetrics,  surgery  and  diagnosis  in  the  manner  required  by 
the  board,  receives  a  certificate  from  such  board,  and  deposits 
it  with  the  probate  judge  as  required  by  law  in  the  case  of 
other  certificates.  Such  certificate  shall  authorize  the  holder 
thereof  to  practice  osteopathy  and  surgery  in  the  state,  but 
shall  not  permit  him  to  prescribe  or  administer  drugs,  except 
anesthetics  and  antiseptics.  No  osteopathic  physician  holding 
a  license  to  practice  osteopathy  at  the  time  of  the  passage  of 
this  act,  shall  be  permitted  to  practice  major  surgery,  which 
shall  be  defined  to  mean  the  performance  of  those  surgical  op- 
erations attended  by  mortality  from  the  use  of  the  knife  or 
other  surgical  instruments,  until  he  shall  have  passed  the 
examination  in  surgery  given  by  the  state  medical  board,  he 
may  practice  minor  and  orthopedic  surgery,  not  in  conflict 
with  the  definition  of  major  surgery  in  this  act.  The  certifi- 
cate of  an  osteopathic  physician  may  be  refused,  revoked  or 
suspended  as  provided  in  Section  1275  of  the  General  Code  of 
Ohio." 

And  further  Section  1274-1,  G.  C.,  expressly  excepts  osteo- 
pathy from  limited  branches  of  medicine  and  is  as  follows : 

"The  state  medical  board  shall  also  examine  and  reg- 
ister persons  desiring  to  practice  any  limited  branch  or 
branches  of  medicine  or  surgery,  and  shall  establish  rules  and 
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regulations  governing  such  limited  practice.  Such  limited 
branches  of  medicine  or  surgery  shall  include  chiropractic, 
naprapathy,  spondylotherapy,  mechano-therapy,  neuro-pathy, 
electrotherapy,  hydro-therapy,  suggestive-therapy,  psych- 
therapy,  magnetic  healing,  chiropody,  Swedish  movements, 
massage,  and  such  other  branches  of  medicine  or  surgery  as  the 
same  are  defined  in  Section  1286  of  the  General  Code  that 
may  now  or  hereafter  exist,  except  midwifery  and  osteopathy." 

You  are  therefore  advised  that  an  osteopathic  physician,  who 
meets  the  educational  requirements  of  the  law,  can  properly  sign 
a  death  certificate. 

As  to  the  limited  branches  of  medicine,  it  is  found  on  exam- 
ination of  the  statutes  that  the  field  of  operation  of  such  limited 
practitioners  is  confined  to  certain  ailments,  or  it  is  perhaps  more 
correctly  stated  when  it  is  said  that  certain  diseases  cannot  be 
treated  by  practitioners  of  limited  branches.  See  General  Code, 
Section  1274-3,  which  is  as  follows : 

"For  the  purpose  of  conducting  such  examinations  the 
state  medical  board  shall  call  to  its  aid  any  person  or  persons 
of  established  reputation  and  known  ability  in  the  particular 
limited  branch  in  which  the  examination  is  being  held ;  and  in 
the  event  that  there  is  in  existence  a  state  association  or 
society  of  practitioners  of  any  such  limited  branch  of  medi- 
cine or  surgery,  such  association  or  society,  except  a  state 
association  or  society  of  chiropodists,  shall  recommend  the 
person  or  persons  to  be  designated  for  this  service  by  the 
board.  Any  person  called  by  the  state  medical  board  to  its 
aid,  as  provided  in  this  section,  shall  receive  for  his  services 
not  more  than  ten  dollars  per  day  and  his  actual  and  necessary 
expenses  to  be  fixed  and  allowed  by  the  state  medical  board. 

If  the  applicant  passes  such  examination  and  has  paid 
the  fee  of  twenty-five  dollars  as  required  by  law,  the  state 
medical  board  shall  issue  its  certificate  to  that  effect.  Such 
certificate  shall  authorize  the  holder  thereof  to  practice  such 
limited  branch  or  branches  of  medicine  or  surgery  as  may 
be  specified  therein,  but  shall  not  permit  him  to  practice  any 
other  branch  or  branches  of  medicine  or  surgery  nor  shall  it 
permit  him  to  treat  infectious,  contagious  or  venereal  diseases, 
nor  to  prescribe  or  administer  drugs,  or  to  perform  major 
surgery." 

This  clearly  indicates  the  field  of  the  limited  practitioner. 
These  limitations  are  apparently  so  placed  for  the  reason  that  the 
preliminary  educational  qualifications  of  the  limited  practitioner  are 
not  sufficient  to  enable  him  to  properly  treat  the  diseases  mentioned 
in  the  above  quoted  Section  1274-S.  This  being  true,  it  is  assumed 
that  one  not  qualified  to  treat  a  disease  would  not  be  qualified  to 
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diagnose  the  same.  From  this  it  can  readily  be  seen  that  the  very 
purpose  of  the  Vital  Statistics  Act  would  be  defeated  in  that  such 
records  would  not  be  very  apt  to  be  correct  and  dependable.  If 
they  are  not  qualified  to  treat  diseases  generally,  it  does  not  seem 
possible  that  they  can  be  physicians  within  the  meaning  of  Gen- 
eral Code  Section  210,  above  quoted,  and  further  as  a  matter  of 
fact  the  statutes  of  Ohio  do  not  recognize  them  as  physicians. 

From  these  considerations  and  from  the  discussion  of  the 
osteopathic  physician's  power  to  sign  a  death  certificate  and  the 
reasons  therefor,  it  is  the  opinion  of  this  department  that  those 
practicing  a  limited  branch  of  medicine,  as  designated  by  stat- 
ute, are  not  qualified  to  sign  a  death  certificate. 


The  Term  'In  Any  One  Year^  in  the  Statutes  Fixing  the  Fees  of 
the  Probate  Court  in  Inheritance.  Tax  Cases  Applies  to  the  Official 
Year.  Unless  and  Until  There  is  a  Sufficient  Amount  in  the 
State's  Share  of  the  Undivided  Inheritance  Tax  Moneys  to  Cover 
the  Fees  Which  the  Probate  Judge  is  Entitled  to  Draw  Under  the 
New  Law,  Such  Fees  Cannot  Be  Drawn  Though  lliey  May  and 
Should  Be  Taxed.— The  Pl^visions  of  New  Section  5348-11,  G.  C^ 
Constitute  a  Special  Rule  in  Regard  to  Compensation  for  Serv- 
ices in  Inheritance  Tax  Cases,  and  Becomes  an  Exception  to  the 
General  Provisions  of  the  Secti<ms  Regulating  the  Fees  of  Pro- 
bate Judges.  The  Statutes  Do  Not  Authorize  the  Taxation  and 
Collection  of  Two  Fees  for  the  Same  Service. 


No.  2569— (Opinion  Dated  November  12,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio: 

Gentlemen — You  have  requested  the  opinion  of  this  depart- 
ment as  follows: 

"The  enactment  of  Amended  Senate  Bill  No.  239  and 
House  Bill  No.  286  has  raised  the  following  questions  concern- 
ing which  we  respectfully  request  your  written  opinion: 

House  Bill  No.  286  provides  that  each  probate  judge  shall 
be  allowed  a  fee  of  $5.00  in  each  inheritance  tax  proceeding 
in  his  court  in  which  tax  is  assessed  and  collected,  and  a  fee  of 
$3.00  in  each  such  proceeding  in  which  no  tax  is  found. 

Question  1.  What  constitutes  an  inheritance  tax  pro- 
ceeding in  which  no  tax  is  found? 

Question  2.  May  a  probate  judge  make  a  finding  in  every 
estate  which  comes  into  his  court,  and  if  no  inheritance  tax  is 
due  charge  the  fee  provided  in  this  act,  or  can  he  only  charge 
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in  such  cases  where  application  is  made  to  determine  whether 
or  not  taxes  are  due? 

This  act  further  provides  that  the  amount  paid  to  any 
probate  judge  under  this  section  shall  in  no  case  exceed  the 
sum  of  $3000.00  in  any  one  year. 

Question  3.  What  interpretation  is  to  be  placed  on  the 
words  *in  any  one  year*  ?  Does  this  mean  a  calendar  year  or 
the  official  year  of  the  probate  judge?  In  either  event,  how 
is  the  amount  of  the  imitation  to  be  determined  for  the  bal- 
ance of  the  calendar  or  official  year  after  the  taking  effect  of 
the  act  ? 

Question  4.  In  the  event  that  there  is  not  sufficient 
amount  of  taxes  due  the  state  in  the  county  treasury  to  cover 
the  fees  of  the  probate  judge  provided  in  this  section,  can  the 
probate  judge  receive  the  fees  from  any  other  source? 

Section  5348-10,  G.  C,  provides  that  such  fees  as  are 
allowed  by  law  to  the  probate  judge  for  services  performed 
under  the  provisions  of  this  subdivision  of  this  chapter  shall 
be  fixed  in  each  case  and  certified  by  him  on  the  order  fixing 
the  taxes. 

Question  5.  Are  the  fees  provided  in  this  section  to  be 
taxed  by  the  probate  judge  and  paid  by  the  county  auditor  into 
the  general  county  fund  in  addition  to  the  fees  allowed  to  the 
probate  judge  under  House  Bill  No.  286  to  be  retained  by 
him!" 

The  first  two  questions  thus  submitted  are  considered  and  an- 
swered in  an  opinion  to  Hon.  Waltes  S.  Ruff,  Prosecuting  Attorney, 
Canton,  Ohio,  a  copy  of  which  is  enclosed  herewith. 

The  third  question  may  be  answered  without  quotation  of  the 

section  by  the  general  remark  that  wherever  limitations  of  this 

* 

kind  are  placed  upon  the  amount  of  fees  or  other  special  compen- 
sation receivable  in  a  given  year,  the  reference  is  taken  to  mean  the 
official  year,  which  is  the  year  on  which  the  compensation  of  the 
oflScer  is  based  and  computed.  In  other  words,  being  a  provision 
having  to  do  with  compensation,  it  is  to  receive  the  same  interpre- 
tation as  other  similar  provisions. 

The  fourth  question  is  answered  by  an  opinion  to  Hon.  J.  F. 
Henderson,  Prosecuting  Attorney,  Ashland,  Ohio,  in  which  the 
source  of  the  payment  of  these  fees  is  pointed  out.  To  the  conclu- 
sion of  this  opinion  must  be  added  the  remark  that  nowhere  in  the 
law  is  found  any  authority  for  recovering  or  receiving  these  fees 
from  any  other  source  than  that  provided  for  in  the  inheritance  tax 
law.  The  conclusion  therefore  is  that  unless  and  until  there  is  a 
sufficient  amount  in  the  state's  share  of  the  undivided  inheritance 
tax  moneys  to  cover  the  fees  which  the  probate  judge  is  entitled 
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to  draw  under  the  new  law,  such  fees  cannot  be  drawn,  though  they 
may  and  should  be  taxed. 

The  fifth  question  is  also  covered  in  part  by  some  of  the  discus- 
sion in  the  first  opinion  above  referred  to,  enclosed  herewith.  In 
that  opinion  it  is  stated  that  the  special  fees  for  probate  judges 
provided  for  in  the  new  law  are  intended  to  compensate  such  judges 
for  all  services  rendered  by  them  in  any  capacity  in  connection  with 
the  determination  of  inheritance  taxes.  Therefore,  and  though  the 
section  does  not  specifically  recite  that  such  fees  shall  be  receivable 
in  lieu  of  any  other  fees  to  which  the  judge  might  have  been  enti- 
tled under  the  general  provisions  relating  to  the  fees  of  probate 
judges,  it  is  the  opinion  of  this  department  that  no  such  other  fees 
may  be  drawn  by  a  judge  entitled  to  draw  these  new  fees.  This 
is  so  because  the  fee  under  the  new  law  is  expressly  to  be  "for  serv- 
ices performed  by  him  (the  probate  judge)  under  the  provisions  of 
this  chapter."  This  means  that  the  fee  attaches  to  any  and  all 
services  of  that  character.  It  could  not  have  been  the  intention  of 
the  legislature  to  authorize  the  taxation  and  collection  of  two  fees 
for  the  same  services.  The  principle  to  be  applied  is  that  the  pro- 
visions of  the  new  Section  5348-11  constitute  a  special  rule  in  re- 
gard to  compensation  for  services  in  inheritance  tax  cases,  and  be- 
come an  exception  to  the  general  provisions  of  the  sections  regulat- 
ing the  fees  of  probate  judges  as  judicial  and  clerical  ofiicers.  The 
fifth  question  is  therefore  to  b^  answered  in  the  negative. 


A  Guardian  Subject  to  the  Control  of  an  Ohio  Court  May  Not  In- 
vest Funds  of  His  Ward  in  a  Certificate  of  Deposit  in  a  BuiMing 
and  Loan  Associaticm. 


No.  2570— (Opinion  Dated  November  14,  1921.) 

Hon.  Harry  G.  Gram,  Probate  Judge,  Springfield,  Ohio: 

Dear  Sir — You  request  the  opinion  of  this  department  upon 

the  following  question: 

May  a  guardian  lawfully  invest  funds  belonging  to  his 
ward  in  a  certificate  of  deposit  in  a  building  and  loan  associa- 
tion organized  under  the  laws  of  Ohio? 

Authority  to  make  such  investment  is  claimed  under  Section 

9648  of  the  General  Code,  which,  with  the  preceding  Section,  which 

must  be  quoted  in  order  to  complete  the  sense,  is  as  follows : 

"Sec.  9647.  Such  corporation  shall  have  all  the  powers 
set  forth  in  the  following  sections  of  this  chapter." 
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"Sec.  9648.  To  receive  money  on  deposits,  and  all  per- 
sons, firms,  corporations  and  courts,  their  agents,  officers  and 
appointees  may  make  such  deposits  and  stock  deposits,  but 
such  corporation  shall  not  pay  interest  thereon  exceeding  the 
legal  rate.  *  *  ♦" 

The  section  which  purports    to    govern    the  investments  of 

guardians,  as  such,  is  Section  10933,  G.  C.,  which  provides  in  part 

as  follows: 

"Sec.  10933.  The  following  are  the  duties  of  every 
guardian  appointed  to  have  the  custody  and  take  charge  of 
the  estate  of  a  minor: 

7.  Within  a  reasonable  time  after  he  receives  it,  to  loan 
or  invest  the  money  of  his  ward,  in  notes  or  bonds,  secured  by 
first  mortgage  on  real  estate  of  at  least  double  the  value  of  the 
money  loaned  or  invested.  The  building  thereon,  if  any, 
must  be  well  insured  against  loss  by  fire  and  so  kept 
by  the  mortgagor  for  the  benefit  of  the  mortgagee, 
until  the  debt  is  paid.  On  failure  so  to  do,  the  mortgagee 
shall  insure  them  and  the  expense  to  him  be  repaid  by  the 
mortgagor  and  be  a  lien  on  the  property  concurrent  with  the 
mortgage.  Or  he  may  invest  such  money  in  bonds  of  the 
United  States,  or  of  a  state  on  which  default  has  never  been 
made  in  the  payment  of  interest,  or  bonds  of  a  county  or  city 
in  this  state,  issued  in  conformity  to  law;  or  with  the  ap- 
proval of  the  probate  court,  in  productive  real  estate  within 
this  state,  the  title  to  which  must  be  taken  in  the  name  of  the 
ward.  He  also  shall  manage  such  investments  and  when 
deemed  proper,  change  them  into  other  investments  of  the 
above  classes.  No  real  estate  so  purchased  shall  be  sold  by 
the  guardian,  except  with  the  approval  of  the  probate  court. 
If  the  guardian  fails  to  loan  or  invest  money  of  his  ward  with- 
in such  reasonable  time,  he  must  account  on  settlement  for 
such  money  and  interest  thereon,  calculated  with  annual 
rests;  ♦  *  *." 

The  paragraph  above  quoted  was  amended  in  108  Ohio  Laws, 
Part  I,  p.  366,  so  as  to  require  title  to  purchased  real  estate  to  be 
taken  in  the  name  of  the  ward.  Formerly  the  section  required 
such  title  to  be  taken  in  the  name  of  the  "guardian  as  such." 

In  the  opinion  of  this  department,  a  guardian  subject  to  the 
control  of  an  Ohio  court  may  not  invest  the  funds  of  his  ward  in  a 
-certificate  of  deposit  in  a  building  and  loan  association. 

Several  reasons  may  be  stated  in  support  of  this  conclusion, 
each  of  them,  in  the  opinion  of  this  department,  equally  strong  in 
that  direction. 

First,  Section  9648,  G.  C.,  cannot  be  construed  as  a  grant  of 
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power  to  any  one  excepting  building  and  loan  association;  it  pur- 
ports to  be  one  of  a  group  of  sections  setting  forth  powers  of  build- 
ing and  loan  associations ;  it  authorizes  the  receipt  by  the  building 
and  loan  association  of  a  deposit  from  any  "person,  firm,  corpora- 
tion *  *  ♦  court,  their  agents,  officers  and  appointees,"  but  it  does 
not  authorize  a  corporation  or  court,  or  the  agent,  officer  or  ap- 
pointee of  either,  not  otherwise  authorized  by  law  to  make  such 
deposit,  to  do  so.  That  is  to  say,  the  section  has  not  that  natural 
significance,  and  to  give  it  the  force  of  a  grant  of  power  of  such 
sweeping  character  would  be  to  strain  the  words  used  beyond  their 
natural  meaning. 

In  the  second  place,  even  if  Section  9648,  G.  C,  be  interpreted 
as  a  general  grant  of  power  to  corporations  and  courts,  not  other- 
wise authorized  to  do  so,  to  make  deposits  in  building  and  loan  asso- 
ciations, yet  it  is  general  and  Section  10933,  specifically  governing 
the  investments  of  guardians,  is  particular.  The  familiar  rule  is 
that  where  there  is  a  conflict  between  a  general  provision  and  a 
particular  one,  the  particular  one  governs  regardless  of  the  order 
of  their  enactment.  It  is  very  clear  from  a  reading  of  paragraph 
7  of  Section  10933  that  the  grant  of  power  therein  made  is  intended 
to  be  exclusive. 

In  the  third  place.  Section  10933  is  of  later  enactment  than 
Section  9648,  and  the  established  rule  is  that  in  case  of  conflict 
between  two  sections  the  one  last  enacted  in  point  of  time  must 
prevail.  That  there  is  conflict  follows  from  the  conclusion  last 
above  expressed,  which  is  that  paragraph  7  of  Section  10933  is  in- 
tended to  be  exclusive. 

jt 

Bonds  of  the  Joint  Stock  Land  Banks  Issued  Under  Favor  of  the 
Federal  Farm  Loan  Act  Are  Not  Acceptable  as  Security  for  the 
Deposit  of  State  Funds,  State  Insurance  Funds  or  Teachers'  Re- 
tirement System  Funds. 


No.  2514— (Opinion  Dated  October  26,  1921.) 

Hon.  R.  W*  Archer,  Treasurer  of  State,  Columbus,  Ohio. 

Dear  Sir:    You  request  the  opinion  of  this  department  upon 

the  following  question : 

"Would  the  state  treasurer  be  permitted  to  accept  the 
bonds  of  the  Joint  Stock  Land  Banks  as  security  for  deposit 
of  state  funds,  state  insurance  funds  and  teachers'  retirement 
system  funds  ?" 
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Section  330-3  of  the  General  Code,  governing  ordinary  state 
deposits,  authorizes  the  receipt  of  "United  States  Government 
Bonds"  and  certain  other  bonds  not  necessary  to  enumerate  in  this 
connection  as  security  for»such  deposits.  The  securities  acceptable 
under  the  workmen's  compensation  law  and  the  teachers'  retire- 
ment law  are  the  same  as  those  specified  in  Section  330-3,  which  is 
adopted  by  reference  in  the  sections  governing  the  deposits  of  such 
moneys.  (See  Sections  1465-57  and  7896-13  of  the  General  Code, 
respectively) . 

Examination  of  the  circular  attached  to  your  communication 

« 

and  of  the  statutes  of  the  United  States  discloses  that  the  bonds  of 
the  Joint  Stock  Land  Banks  are  not  general  obligations  of  the 
United  States,  but  are  primarily  the  obligations  of  the  banks  issu- 
ing them  or,  at  the  most,  of  other  land  banks.  In  the  opinion  of 
this  department,  such  bonds  are  not  "United  States  Government 
Bonds"  as  used  in  Section  330-3  of  the  General  Code.  That  term, 
to  quote  the  opinion  of  the  attorney  general  reported  in  Volume  I  of , 
Opinions  of  the  Attorney  General  for  the  year  1918,  p.  486 : 

"means  bonds  which  are  the  direct  and  primary  obligation  of 
the  United  States  government  in  pursuance  of  its  constitu- 
tional power  to  borrow  money  on  the  credit  of  the  United 
States  and  for  the  payment  of  which  the  full  faith  of  the 
United  States  is  solemnly  pledged  by  act  of  congress." 

The  opinion  referred  to  is  really  decisive  of  your  present  ques- 
tion, as  it  holds  that  bonds  issued  by  the  federal  land  banks  them- 
selves are  not  United  States  government  bonds  within  the  meaning 
of  the  section  in  question. 

The  answer  to  your  question  is  therefore  in  the  negative. 
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SYLLABI  OF  REPORTED  CASES 

No.  17004—The  City  of  Cincinnati 
V.  Ray  J.  HiUenbrand  et  al.,  Members 
of  Board  of  Deputy  State  Supervisors, 
etc.  Error  to  the  Court  of  Appeals 
of  Hamilton  county. 
Johnson,  J. 

1.  Injunction  is  the  proper  remedy 
to  prevent  the  expenditure  of  public 
money  by  a  board  of  deputy  state 
supervisors  of  elections  in  submit- 
ting to  the  electors  a  statute  or  ordi- 
nance pursuant  to  an  initiative  peti- 
tion, where  mandatory  provisions  of 
the  constitution  or  statute  prescrib- 
ing the  necessary  preliminary  steps 
to  authorize  such  submission  have  not 
been  complied  with. 

2.  This  court  has  no  authority  to 
pronounce  a  judgment  or  decree  upon 
the  question  whether  a  proposed  law 
or  ordinance  will  be  valid  and  consti- 
tutional if  enacted  by  a  legislative 
body  or  adopted  by  the  electors.  And 
where  the  mandatory  provisions  of 
the  constitution  or  statute  prescrib- 
ing the  necessary  preliminary  steps 
to  authorize  the  submission  to  the 
electors  of  an  initiative  statute  or 
ordinance  have  been  complied  with 
the  submission  will  not  be  enjoined. 
(Pfeifer  v.  Graves.  Secretary  of  State, 
88  Ohio  St.,  473,  approved  and  fol- 
lowed.) 

3.  Section  If,  Article  II  of  the 
Constitution,  especially  reserves  the 
initiative  and  referendum  powers  to 
the  people  of  each  municipality  on 
all  questions  which  such  municipal- 
ities are  now,  or  hereafter  may  be, 
authorized  by  law  to  control  by  legis- 
lative action,  and  provides  'Hhat  such 
powers  shall  be  exercised  in  the  man- 
ner now  or  hereafter  provided  by 
law."  Sections  4227-1  to  4227-12,  Gen- 
eral Code,  inclusive,  prescribe  the 
manner  in  which  such  powers  shall 
be  exercised. 

4.  Section  4227-4,  General  Code, 
provides  that  any  initiative  or  refer- 
endum petition  may  be  presented  in 
separate  parts  but  each  part  of  any 
initiative  petition  shall  contain  a  full 
and  correct  copy  of  the  title  and  text 
of  the  proposed  ordinance  or  other 
measure.    An  initiative  petition  which 


includes  a  correct  copy  of  the  title 
and  text  of  a  proposed  ordinance  is 
sufficient  to  authorize  the  submission 
thereof  to  the  people  if  the  require- 
ments of  the  statute  in  other  respects 
are  complied  with. 

Judgment  affirmed. 

Marshall,  C.  J.,  Hough,  Wanamak- 
er,  Robinson,  Jones  and  Matthias,  JJ.. 
concur. 


No.  16875-:-Guy  H.  Knepper  et  al. 
v.  Albert  F.  Knepper,  Executor.  Er- 
ror to  the  Court  of  Appeals  of  Wil- 
liams county. 

Johnson,  J. 

1.  The  intention  of  a  testator  to 
charge  legacies  on  real  estate  specifi- 
cally devised  must  clearly  appear  or 
be  clearly  deducible  from  the  lan- 
guage of  the  will.  But  it  is  not  nec- 
essary that  the  charge  shall.be  made 
in  express  terms  or  that  any  particu- 
lar language  be  used.  The  intention 
to  charge  will  be  given  effect  when  it 
clearly  appears  from  the  provisions  of 
the  instrument. 

2.  Section  11494,  General  Code,  dis- 
qualifies an  attorney  from  testifying 
''concerning  a  communication  made 
to  him  by  his  client  in  that  relation, 
or  his  advice  to  his  client,"  except  by 
the  express  consent  of  the  client,  and 
when  a  testator  procures  his  attorney 
as  a  subscribing  witness  to  his  will 
he  by  that  act  expressly  consents  that 
the  attorney  may  testify  as  fully  as 
any  other  subscribing  witness  touch- 
ing the  capacity  of  the  testator,  or 
any  other  fact  affecting  the  validity 
of  the  will.  The  object  of  requesting 
a  person  to  witness  a  will  is  to  as- 
sure the  legal  execution  of  the  will 
and  preserve  the  evidence  thereof. 

3.  But  the  testimony  of  an  attor- 
ney is  not  competent  to  vary  the 
terms  of  a  written  instrument  prepar- 
ed by  him  as  such,  and  in  a  proceed- 
ing to  con^rue  as  will  the  attorney 
who  wrote  the  will,  and  with  whom 
the  testator  consulted  concerning  it, 
is  not  competent  to  testify  concerning 
a  communication  made  to  him  by  his 
client  touching  his  estate,  the  objects 
of  his  bounty    or   the    meaning    and 
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efTect  of  provisions  contained  in  the 
will. 

Judgment  reversed. 

Marshall,  C.  J.,  Hough,  Wanamak- 
er,  Robinson,  Jones  and  Matthias, 
JJ.,  concur. 


No.  16539—The  State,  ex  rel.  H.  D. 
Clarke,  v.  W.  H.  Cooke,  Auditor.  Er- 
ror to  the  Court  of  Appeals  of  Ash- 
tabula county. 
Wanamaker,  J. 

1.  Questions  involving  the  consti- 
tutionality of  statutes  will  not  be  de- 
termined by  this  court,  unless  such 
determination  is  essential  to  the  ren- 
dition of  a  proper  judgment  in  the  in- 
stant case. 

2.  Boards  of  education,  and  other 
similar  governmental  bodies,  are  lim- 
ited in  the  exercise  of  their  powers 
to  such  as  are  clearly  and  distinctly 
granted.  (State,  ex  rel.  Locher,  Pros. 
Atty.,  V.  Menning,  95  Ohio  St.,  97,  ap- 
proved and  followed.) 

Writ  denied. 

Marshall,  C.  J.,  Johnson,  Hough, 
Robinson,  Jones  and  Matthias,  JJ., 
concur. 


No.  16601— The  Incorporated  Vil- 
lage of  Hicksville,  Ohio,  v.  Warren  H. 
Blakeslee,  et  al. 

No.  16643— William  Purdy  v.  The 
Incorporated  Village  of  Hicksville, 
Ohio,  Warren  B.  Blakeslee  et  al. 

Error  to  the  Court  of  Appeals  of 
Defiance  county. 
Robinson,  J. 

1.  A  resolution  of  a  village  council 
providing  for  the  sale  of  the  munici- 
pality's bonds  is  legislative  in  its  na- 
ture, and  the  act  of  an  individual 
member  of  council  in  voting  for  or 
agr&inst  such  resolution  is  the  exer- 
cise of  legislative  discretion  by  such 
member. 

2.  The  members  of  a  municipal 
council,  when  acting  in  good  faith, 
are  exempt  from  individual  liability 
for  the  exercise  of  their  legislative 
discretion  in  voting,  as  such  mem- 
bers of  council,  for  or  against  any 
proposed  legislation  before  them  for 
consideration. 

3.  The  fact  that  the  proposed 
legislation  is  prohibited  by  law  does 
not  make  it  any  the  less  legislative 
in  its  nature. 

4.  All  persons  dealing  with  a  mu- 
nicipality are  bound  to  know  the  stat- 


utory limitations  upon  the  legislative 
power  of  its  legislative  body,  and 
upon  subjects  in  excess  of  such  power 
they  deal  with  it  at  their  peril. 

Judgments  affirmed. 

Marshall,  C.  J.,  Johnson,  Jones  and 
Matthias,  JJ.,  concur.  Hough,  J.,  con- 
curs in  propositions  1,  2  and  3  of  the 
syllabus  and  in  the  judgment  in  cause 
No.  16601.  Wanamaker,  J.,  concurs 
in  the  judgment  in  cause  No.  16643. 


No.  16949 — Persida  A.    Marshall  v. 
Adda   A.  Heckerman.     Error  to  the 
Court  of  Appeals  of  Henry  county. 
Jones,  J. 

1.  One  claiming  the  estate  of  a 
decedent  is  among  the  class  of  "per- 
sons interested"  within  the  meaning 
of  Section  10629,  General  Code,  who 
are  entitled  to  attack  the  appoint- 
ment of  an  administrator. 

2.  Such  person  may  challenge  the 
appointment,  if  made  in  a  county 
wherein  the  decedent  was  not  an  in- 
habitant or  resident  at  the  time  of  his 
death,  as  required  by  Section  10604, 
General  Code. 

3.  A  motion  to  revoke  the  appoint- 
ment under  the  former  section  is  not 
a  collateral  but  a  direct  attack  upon 
the  appointment,  when  such  motion 
is  filed  under  favor  of  that  section 
and  in  the  same  court  wherein  letters 
of  administration  were  granted. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Housrh, 
Wanamaker,  Robinson  and  Matthias, 
JJ.,  concur. 


No.  16870 — Emma  J.  Austin  and 
Albert  Eugene  Morris  v.  Ellis  A. 
Morris,  Hattie  Spafford  and  Mary  M. 
Landis.  Error  to  the  Court  of  Ap- 
peals of  Ashland  county. 
Jones,  J. 

1.  If  a  litigant  has  intended  to  and 
in  good  faith  taken  steps  to  file  an 
appeal  bond  with  the  clerk  of  court, 
who  approves  the  same  and  a  mis- 
take has  been  made  therein  in  any 
respect,  whether  in  form  or  sub- 
stance. Section  11363,  General  Code, 
authorizes  the  appellate  court,  in  fur- 
therance of  justice,  to  permit  its 
amendment. 

2.  Where  such  a  bond  has  been 
filed  with  the  clerk,  but  the  names  of 
the  obligees  have  not  been  inserted 
in  the  blank  space  provided  for  that 
purpose,  it  is  not  error  to  permit  the 
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names  of  the  obligees  to  be  inserted 
in  the  space  so  provided. 

Judgment  affirmed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Matthias, 
JJ.,  concur. 


No.  17231— The  State,  ex  rel.  C.  A. 
Maxwell,     Pros.   Atty.,    v.   John    A. 
Schneider  et  al.     In  quo  warranto. 
Matthias,  J. 

1.  The  pendency  of  an  action  in 
the  court  of  common  pleas  wherein  it 
is  attempted  to  enjoin  a  county  board 
of  education  from  making  effective  its 
previous  action  creating  a  school  dis- 
trict pursuant  to  Section  4736,  Gen- 
eral Code,  is  not  a  defense  in  an  ac- 
tion in  quo  warranto  in  this  court 
against  the  members  of  a  board  of 
education  of  a  school  district,  the 
whole  of  which  has  been  absorbed  in 
the  creation  of  the  new  school  dis- 
trict, the  board  of  which  has  been 
duly  appointed  and  qualified  and  has 
organized  as  provided  by  Section 
4736,  General  Code. 

2.  When,  pursuant  to  the  provi- 
sions of  Section  4736,  General  Code, 
a  new  school  district  is  created  by  a 
county  board  of  education  by  proceed- 
ings in  conformity  with  the  require- 
ments of  the  law,  and  the  members 
of  a  board  of  education  of  a  newly- 
created  district  are  duly  appointed 
and  qualified,  and  such  board  duly  or- 
ganized as  therein  provided,  the  du- 
ties and  authority  of  members  of  a 
board  of  education  of  a  former  school 
district  which  has  been  absorbed  by 
the  creation  of  a  new  district  are 
ipso  facto  terminated. 

3..  The  absence  from  the  provi- 
sions of  the  statute  relative  to  the 
creation  of  new  school  districts  by 
the  county  board  of  education  of  a  re- 
quirement that  notice  be  given  of  ac- 
tion pursuant  to  such  provisions  does 
not  invalidate  the  law.  Section  4736, 
General  Code,  contravenes  no  provi- 
sion of  the  constitution,  state  or 
federal. 

Demurrer  to  answer  sustained. 

Johnson,  Hough,  Wanamaker,  Rob- 
inson and  Jones,  JJ.,  concur.  Mar- 
shall, C.  J.,  took  no  part  in  the  con- 
sideration or  determination  of  the 
case. 


V.  The  A.  Bentley  &  Sons  Company. 
Error  to  the  Court  of  Appeals  of 
Clark  county. 

Matthias,  J. 

1.  Where  a  contract  is  entered 
into  for  the  erection  of  a  county  me^ 
morial  building,  the  consideration 
whereof  does  not  exceed  in  amount 
the  sum  of  money  then  in  said  fund 
unappropriated  to  any  other  purpose, 
the  execution  of  subsequent  contracts 
and  payment  of  obligations  resulting 
therefrom  cannot  prejudice  the  rights 
of  the  parties  to  the  contract  first 
executed. 

2.  The  fact  that  such  fund  has  be- 
come exhausted  by  reason  of  the  pay- 
ment of  obligations  arising  from  such 
subsequent  contracts  is  not  a  valid  de- 
fense in  a  suit  against  the  county  to 
recover  the  balance  due  on  such  pre- 
viously executed  contract  which  was 
valid  when  made. 

3.  The  provisions  of  Section  2460, 
General  Code,  do  not  apply  to  such 
claim  and  an  action  may  be  maintain- 
ed without  first  presenting  the  claim 
to  the  board  of  county  commissioners 
for  allowance  or  rejection. 

Judgment  affirmed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Jones,  JJ., 
concur. 


No.  16828 — The    Board  of     County 
Commissioners  of  Clark  County,  Ohio, 


No.  16894— William  H.  Bitner  v. 
The  State  of  Ohio.  Error  to  the 
Court  of  Appeals  of  Clark  county. 

Hough,  J. 

In  a  prosecution  under  Section 
12720,  General  Code,  where  it  is 
charged  in  the  affidavit  that  the  de- 
fendant "did  then  and  there  have  in 
his  custody  with  intent  to  sell,  milk," 
etc.,  without  the  distinct  markings 
provided  by  the  act,  and  where  the  de- 
fendant was  a  manufacturer  of  milk 
products,  among  which  was  standard- 
ized milk  produced  through  various 
processes  of  mixing,  heating,  clarify- 
ing, bottling  and  cooling,  failure  to 
direct  the  proof  of  the  unlawful  cus- 
tody and  corresponding  omission  to 
distinctly  mark  to  a  time  when  the 
processes  of  manufacture  were  com- 
plete amounts  to  a  failure  of  proof. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Robinson 
and  Matthias,  JJ.,  concur.  Jones,  J., 
took  no  part  in  the  consideration  or 
determination  of  the  case. 
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No.  16858— The  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Ry.  Co.  v. 
Clarence  Grambo,  Sr.,  as  Administra- 
tor. Error  to  the  Court  of  Appeals 
of  Franklin  County. 

Hough,  J. 

1.  Children  are  not  chargeable 
with  the  same  standard  of  care  as 
persons  of  mature  years.  Although 
children  are  required  to  exercise  ordi- 
nary care  to  avoid  the  injuries  of 
which  they  complain,  such  care,  as 
applied  to  them,  is  that  degree  of  care 
which  children  of  the  same  age.  edu- 
cation and  experience,  of  ordinary 
care  and  prudence,  are  accustomed  to 
exercise  under  similar  circumstances. 

2.  In  a  negligence  action  for  the 
death  of  a  boy  ten  years  of  age,  the 
defense  of  contributory  negligence  is 
available  against  the  father  and 
mother  as  beneficiaries,  and  is  a 
question  for  the  jury,  under  proper 
instructions.  In  case  the  issue  is  re- 
solved against  such  beneficiaries,  the 
right  of  recovery  is  not  affected,  but 
only  the  amount  of  recovery,  when 
there  are  other  beneficiaries  not 
charged   with  negligence. 

3.  An  ordinance  regulating  the 
speed  of  trains  through  a  municipal- 
ity, enacted  under  the  exercise  of  po- 
lice power,  which  conforms  to  the 
limitations  prescribed  by  the  legisla- 
ture, is  presumptively  reasonable  and 
valid,  and  not  in  conflict  with  the 
state  or  federal  constitutions.  But 
the  presumption  may  be  rebutted,  and 
in  order  to  overcome  such  presump- 
tion a  railway  company  must  affirm- 
atively show  its  unreasonableness. 

4.  Where  a  city  speed  ordinance  is 
pleaded  as  an  element  of  negligence 
charged  in  a  personal  injury  case,  and 
the  defendant  by  way  of  defense  ad- 
mits the  existence  of  the  ordinance, 
but  denies  its  validity,  setting  out 
facts  which  if  true  would  tend  to 
show  the  ordinance  to  be  unreason- 
able in  its  application  to  the  facts  of 
the  case,  the  action  of  the  court  in 
sustaining  a  motion  to  strike  out  such 
matters  is  error. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Robinson, 
Jones  and  Matthias,  JJ.,  concur. 


Error  to  the  Public  Utilities  Commis- 
sion of  Ohio. 

Jones.  J. 

Valuation  of  a  public  utility's  prop- 
erty is  one  of  the  essentials  required 
to  be  proven  in  fixing  rates  and 
charges.  But  where  the  utility  and 
complainant  have  expressly  waived 
this  requirement  with  the  consent  of 
the  public  utilities  commission,  and 
the  net  return  is  found  to  be  below  a 
just  and  reasonable  return  upon  a 
valuation  conceded  by  the  complain- 
ant, no  prejudicial  error  arises  which 
demands  a  reversal  of  the  commis- 
sion's order. 

Order  affirmed. 

Johnson,  Hough,  Robinson  and  Mat- 
thias, JJ.,  concur. 


No.  16935— The  City  of  Lima  v.  The 
Public  Utilities  Commission  of  Ohio. 


MOTION  DOCKET 

17097 — Herman  Brandmiller,  Admr., 
et  al.  V.  Julia  Probst.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Mahoning  county  to  certify  its  rec- 
ord.    Overruled. 

17119— John  M.  Burk  v.  State  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Crawford  county.    Overruled. 

17173— A.  A.  Seiber  v.  Raymond  T. 
Garrison  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Lu- 
cas county  to  certify  its  Record.  Over- 
ruled. 

17197 — George  C.  Hansen  v.  Mary 
T.  Logan  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Cuyahoga  county  to  certify  its  record. 
Overruled. 

17200 — American  Casualty  Co.  v. 
John  Roehm.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Cuya- 
hoga county  to  certify  its  record. 
Overruled. 

17220— Bert  Stanton  v.  William 
Geise  et  al.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Ham- 
ilton county  to  certify  its  record. 
Overruled. 

17221— The  Farrell  Check  Steel 
Foundry  Co.  v.  0.  0.  Brace.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Erie  county  to  certify  its 
record.     Overruled. 
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17260 — Clarence  L.  Jackson  v.  State 
of  Ohio.  Motion  for  leave  to  file  pe- 
tition in  error  to  the  Court  of  Appeals 
of  Erie  county.     Overruled. 

17270— The  State,  ex  rel..  Howard 
Casebere,  v.  Village  of  Edgerton.  Mo- 
tion by  plaintiff  for  an  order  suspend- 
ing judgment  of  Court  of  Appeals  in 
Cause  No.  17270  on  the  General  Dock- 
et.   Sustained.    Bond  $500. 

17095— George  A.  Newhall  et  al.  v. 
The  R.  A.  Kelly  Company.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Greene  county  to  certify  its 
record.    Overruled. 

17152— Henrietta  Thiessen  v.  Ida 
Moore  et  al.  Motion  by  plaintiff  to 
dispense  with  printing  the  bill  of  ex- 
ceptions in  Cause  No.  17152  on  the 
General  Docket.     Sustained. 

17189— Rev.  Joseph  J.  Takach  et  al. 
V.  Demko  Bakos  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its  rec- 
ord.    Ovemiled. 

17189— Rev.  Joseph  J.  Takach  et  al. 
Motion  by  defendant  to  dismiss  peti- 
tion in  error  in  Cause  No.  17189  on 
the  General  Docket.     Sustained. 

17196— Minnie  M.  Williams,  Extrx., 
V.  Freeman  B.  Christopher.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Franklin  county  to  certify 
its  record.     Overruled. 

17201— Herb  Emrod  v.  Harry  E. 
Townsend.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Mus- 
kingum county  to  certify  its  record. 
Overuled. 

17205— Gretchen  W.  Frink  v.  Bren- 
nick  et  al.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Cuya- 
hoga county  to  certify  its  record. 
Overruled. 

17233— David  J.  Brophy  v.  Marion 
I.  McQuirk.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Cuy- 
ahoga county  to  certify  its  record. 
Overruled. 

17235— W.  W.  Frederick  v.  Warner 
Hay  et  al.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Co- 
shocton county  to  certify  its  record. 
Sustained. 


17236 — ^The  Adams  Oakland  Co.  v. 
The  Owens  Improvement  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Cuyahoga  county  to  certify 
its  record.    Overruled. 

17237— Edward  G.  Whitmore  v. 
The  Industrial  Commission  of  Ohio. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Sandusky  county 
to  certify  its  record.    Sustained. 

17238 — ^Frank  F.  Cain  v.  Thaddeus 
H.  Brown,  Assignee  of  Thomas  F. 
Thornton.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Frank- 
lin county  to  certify  its  record.  Sus- 
tained. 

17241 — Raynard  Boucher  v.  The 
Board  of  County  Commissioners  of 
Wyandot  county.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Wyandot  county  to  certify  its  record. 
Overruled. 

17242— H.  M.  Crites  et  al.  v.  United 
States  Printing  and  Lithographing  Co. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Pickaway  county 
to  certify  its  record.    Overruled. 

17257— The  Cleveland  ,  Cincinnati, 
Chicago  &  St.  Louis  Ry.  Co.  and  The 
Findlay  Belt  Ry.  Co.  v.  Thomas  C 
Linger.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Hancock 
county  to  certify  its  record.  Over- 
ruled. 

17269— The  Akron  &  Barberton  Belt 
Rd.  Co.  V.  The  Public  Utilities  Com- 
mission of  Ohio.  Motion  by  The  Ohio 
Paving  Brick  Manufacturing  Associa- 
tion to  be  made  party  defendant,  in 
Cause  No.  17269  on  the  General  Dock- 
et.    Sustained. 

GENERAL  DOCKET 

16539— The  State,  ex  rel.  H.  D. 
Clarke,  v.  W.  H.  Cook,  as  Auditor  of 
Ashtabula  county.  In  mandamus. 
Demurrer  to  answer  overruled  and 
writ  denied. 

16601— Village  of  Hicksville  v. 
Warren  H.  Blakeslee  et  al.  (On  re- 
argument.)  Defiance.  Judgment  af- 
firmed. 

16643— William  Purdy  v.  Village  of 
Hicksville.  (On  reargument.)  Defi- 
ance.   Judgment  affirmed. 
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16709 — Walter  B.  Mossholder,  Sher- 
iff, V.  Lewis  A.  Culbertson.  Knox. 
Judgment  modified  and  affirmed  as 
modified. 

16828— Board  of  County  Commis- 
sioners of  Clark  County  v.  The  A. 
Bentley  &  Sons  Co.  Clark.  Judgment 
affirmed. 

16858— The  C,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Clarence  Grambo,  Sr.,  Admr. 
Franklin.    Judgment  reversed. 

16870 — Emma  J.  Austin  et  al.  v. 
Ellis  A.  Morris  et  al.  Ashland.  Judg- 
ment affirmed. 

16875— Guy  K.  Knepper  v.  Albert 
F.  Knepper  et  al.  Williams.  Judg- 
ment reversed. 

16894--William  H.  Bitner  v.  State 
of  Ohio.     Clark.    Judgment  reversed. 

16910— State  of  Ohio  v.  William 
Curley  and  E.  R.  Norman.  Scioto. 
Judgment  affirmed. 


16935— City  of  Lima  v.  The  Public 
Utilities  Commission  of  Ohio.  Public 
Utilities  Commission.  Order  af- 
firmed. 

16949— In  the  Matter  of  the  Estate 
of  John  E.  Gingery,  Deceased.  Per- 
sida  A.  Marshall  v.  Adda  A.  Hecker- 
man.    Henry.    Judgment  reversed. 

17231— The  State,  ex  rel.  C.  A.  Max- 
well, Pros.  Atty.  of  Muskingum  coun- 
ty, V.  John  A.  Schneider.  In  quo  war- 
ranto. Demurrer  to  answer  sustained. 

16199— The  State,  ex  rel.  The  Co- 
lumbus, New  Albany  &  Johnstown 
Traction  Co.  v.  The  Columbus  Rail- 
way, Power  &  Light  Co.  et  al.  Frank- 
lin. Dismissed  for  failure  to  file  print- 
ed record. 

16919— The  New  York  Central  Rail- 
road Co.  v.  The  Whatcom  Falls  Mill 
Co.  Lucas.  Dismissed  for  failure  to 
file  printed  record. 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS 

The  United  Construction  Co.,  Cin- 
cinnati, $26,000.  M.  D.  Cleary,  G.  H. 
Hailey,  W.  P.  Barry,  Wm.  A.  Geog- 
hean,  A.  J.  Frediberg. 

The  Interstate  Bus  Co.,  Youngs- 
town,  $5,000.  J.  S.  Schaeffer,  Wm. 
Beattie,  G.  Beattie,  Nell  Lyons, 
Helen  Petty. 

The  Republic  Inn  Restaurant  Co., 
Cleveland,  $20,000.  F.  Poulson,  Louis 
Wy  Chin,  J.  F.  Conners,  Jr.,  M.  C. 
Teasdale,   Harry   Rogin. 

The  National  Macaroni  Co.,  Cleve- 
land, $1,000.  Alfred  Safran,  J. 
Nuccio,  P.  De  Lorenzo,  A.  De  Lor- 
enzo, Merceda  Glora. 

The  Mailer  Realty  Co.,  Cleveland, 
$10,000.  A.  Mailer,  Eli  Becker,  Net- 
tie-Becker, Minnie  Mailer,  S.  Gorodo- 
kin. 

The  Planterra  Art  Co.,  Dayton, 
$15,000.  W.  J.  Wyen,  H.  Kloeters, 
Ed.  Caden,  Sam  Shafer,  William  G. 

Smith. 

The  Ballard  Sales  Co.,  Dayton, 
$1,500.  C.  T.  Ballard,  Jr.,  H.  M.  Bal- 
lard, J.  E.  Parrott,  J.  B.  Coolige, 
Jeanette  Rench. 

The  Sam  Davis  Storage  Co.,  To- 
ledo, $20,000.  G.  W.  Ritter,  L.  H. 
Schminck,  E.  E.  Lay,  M.  L.  Haden,  O. 
W.  Ayars. 

The  Banner  Die,  Tool  and  Stamp- 
ing Co.,  Columbus,  $20,000.  J.  H. 
Kennedy,  F.  M.  Jaeger,  Wm.  Seiden- 
sticker,  J.  E.  O'Brien,  D.  P.  Hamer. 

The  Gibralter  Savings  and  Loan 
Co.,  Cleveland,  $15,000,000.  W.  H. 
Minton,  H.  N.  Pollock,  L.  M.  Kelty, 
E.  Kopp,  C.  D.  Reich. 

The  Himmel  Arnoff  Furniture  Co., 
Cleveland,  $10,000.  David  Arnoff, 
Maurice  Himmel,  Mary  Himmel,  Lena 
Arnoff,  Max  Trugman. 

The  Dixon  Pencil  Co.,  Columbus, 
$10,000.  Roscoe  Dixon,  Earl  A. 
chenault,  Harley  Banks,  Lorin  T. 
Lyle,  H.  M.  Snyder. 

The  Psi  Omega  House  Co.,  Co- 
lumbus, $25,000.  H.  W.  Seams,  I.  A. 
Botenhorn,  H.  S.  Shumway,  E.  W. 
Martindale,  R.  W.  Deyo. 

The  Superior  Cloak  Co.,  Cleveland, 
$10,000.  H.  D.  Weinstein,  W.  J.  Hays, 
C.  M.  Issel,  O.  P.  Kubach,  M.  Becker. 


The  Hurley-Miller  Co.,  Cleveland, 
$5,000.  D.  J.  Hurley,  Ralph  Miller. 
M.  A.  Friedman,  J.  P.  Bulgaride?. 
George  Q.  Keeley. 

The  Powers  Development  Co., 
Cleveland,  $30,000.  J.  D.  Proctor,  J. 
M.  Whitford,  Frank  F.  Gentsch,  R. 
Komfeld,  M.  V.  Vander. 

The  Rieley  Bros.  Constr.  Co.,  Cleve- 
land, $50,000.  Oliver  R.  Rieley,  Roe- 
mer  Mclntyre,  Charles  F.  Rieley, 
Robert  L.  B€ck,  J.  W.  Little. 

The  Columbus,  Dublin  &  Plain  City 
Motor  Bus  Co.,  Columbus,  $35,000. 
Ascenza  Bonitatibus,  Mark  Churches, 
F.  Westinghouse,  Fred  Susi,  Felix 
Susi. 

The  Snyder-Taddeo  Constr.  Co.. 
Cleveland,  $10,000.  Glenn  Snyder, 
Alexander  E.  Taddeo,  A.  Sommers. 
S.   Lambrolf,  George   Corwin. 

The  J.  B.  Cox  Transportation  Co« 
Alliance,  $200,000.  J.  B.  Cox,  Jettie 
C.  Cox,  W.  H.  Cox,  Fred  Russell. 
Fred  Haupt,  Bertha  Schar. 

Increases 

The  Hudson  Oil  &  Gas  Co.,  Nelson- 
villeville,  from  $20,000  to  $50,000. 

The  Ohio  Savings  &  Loan  Associa- 
tion, Dayton,  from  $300,000  to  $1.- 
000,000. 

The  EZ  Collapsible  Rim  Co..  Cor- 
neaut,  from  $10,000  to  $1,000,000. 

The     Emporium     Co.,  Columbus, 
from  $50,000  to  $75,000. 

The  Fashion  Co.,  Columbus,  from 
$110,000  to  $130,000. 

The  Citizens  Bank  Co.,  Cardington, 
from  $25,000  to  $50,000. 

The  St.  James  Equity  Exchanee 
Co.,  St.  James,  from  $20,000  to  $40,- 
000. 

The  Growers'  Basket  Co.,  Cleve- 
land, from  $20,000  to  $30,000. 

The  Akron  Merrill  System  Co.,  Ak- 
ron, from  $50,000  to  $100,000. 

The  McClintock  Oil  Co.,  Cleveland, 
from  $6,000  to  $600,000. 

The  Joseph  L.  Skeldon  Engineering 
Co.,  Toledo,  from  $10,000  to  $150,000. 

The  Highland-Brown  Oil  Co., 
Lynchburg,  from  $25,000  to  $100,000. 

Decrease 

The  Miami  Paper  Co.,  West  Car- 
rollton,  from  $1,000,000  to  $850,000. 
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No.  2404 — In  the  Matter  of  the  Joint  Application  of  The  Chesapeake 
and  Potomac  Telephone  Company  of  West  Virginia  and  The 
Gorby-Cady  Telephone  Company.    Prayer  Granted. 


(Dated  November  2,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  joint 
application  of  The  Chesapeake  and  Potomac  Telephone  Company  of 
West  Virginia,  (a  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  West  Virginia  and  authorized  to,  and  doing 
business  in  the  State  of  Ohio),  and  The  Gorby-Cady  Telephone  Com- 
pany, (a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Ohio) ,  asking  the  consent  to  and 
approval  by  this  Commission  of  the  making,  by  said  applicants,  of  a 
contract  providing,  among  other  things  and  in  chief  for  to  establish- 
ment of  a  connection  between  applicants'  respective  systems  and 
the  interchange  of  toll  business  thereby. 

The  Commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  its  independent  inquiry 
and  investigation  thereupon,  that  the  public  will,  upon  the  estab- 
lishment of  such  connection  and  interchanged  service,  be  furnished 
adequate  service  for  a  reasonable  and  just  rate,  rental,  toll  or  charge* 
and  is  satisfied  that  its  consent  and  authority  for  the  establishment 
of  such  physical  connection  and  the  interchange  of  toll  service  there- 
by should  be  granted.    It  is,  therefore. 

Ordered,  that  said  The  Chesapeake  and  Potomac  Telephone 
Company  of  West  Virginia  and  said  The  Gorby-Cady  Telephone 
Company  be,  and  hereby  they  are  authorized  to  establish  a  physical 
connection  between  their  respective  systems,  and  to  interchange 
toll  business  thereby.    It  is  further 

Ordered,  that  said  applicants  file  with  this  Commission  sched- 
ules of  rules,  regulations,  charges,  tolls  and  rentals  governing  the 
furnishing  of  such  interchanged  service.    It  is  further 

Ordered,  that  the  findings  hereinbefore  set  forth  regarding 
rates  and  service  shall  not  be  binding  upon  this  Commission  in  any 
future  proceeding  involving  the  matters  of  rates  or  service. 
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No.  2322 — ^In  the  Matter  of  the  Proposed  Abandonment  of  Agendes 
at  Ira  and  Everett,  Ohio,  by  The  Baltimore  and  CMiio  Railroad 
Company,  a  Maryland  Corporation.    Prayer  Granted. 


(Dated  November  18,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application  of  The  Baltimore  and  Ohio 
Railroad  Company  for  the  consent  and  authority  of  this  Commis- 
sion to  discontinue  the  agency  stations  at  Ira  and  Everett,  Ohio; 
the  objections  thereto,  and  the  evidence  submitted  at  said  hearing. 

The  Commission,  being  fully  advised  in  the  premises,  and 
having  due  regard  for  the  welfare  of  the  public  and  the  cost  of 
maintaining  such  service  and  facilities,  finds  that  the  applicant  is 
not  entitled  to  the  relief  prayed  for  as  to  the  station  of  Ira,  Ohio, 
but  that  the  proposed  closing  of  the  agency  station  at  Everett, 
Ohio,  is  reasonable,  and  is  satisfied  that  its  consent  and  authority 
therefor  should  be  granted.     It  is,  therefore. 

Ordered,  That  the  application  of  said  The  Baltimore  and  Ohio 
Railroad  Company  for  authority  to  discontinue  its  agency  station 
at  Ira,  Ohio,  be,  and  hereby  the  same  is  denied.     It  is  further 

Ordered,  That  said  The  Baltimore  and  Ohio  Railroad  Company 
be,  and  hereby  it  is  authorized,  effective  December  first,  1921,  to 
discontinue  its  agency  station  at  Everett,  Ohio,  and  to  make  said 
station  a  prepay  station. 


Advanced  Utility  Rate  Proceeding  No.  52 — ^In  the  Matter  of  the 
Proposed  Increased  Rates  of  The  Newark  Telephone  Company 
for  Local  Exchange  Service  at  Gratiot,  Glenford,  Hanover,  St. 
Louisville  and  Somerset,  Ohio. 


(Dated  November  14,  1921.) 

The  Commission  having  heretofore,  upon  complaint  of  The 
Licking  County  Farm  Bureau,  et  al.,  by  order  duly  made  and  en- 
tered herein,  suspended  the  going  into  effect  of  the  proposed  in- 
creased rates  for  telephone  service  contained  in  a  schedule  desig- 
nated P.  U.  C.  0.  No.  3,  applying  to  Glenford,  Hanover,  St.  Louis- 
ville and  Somerset  exchanges,  filed  by  The  Newark  Telephone  Com- 
pany to  become  effective  May  1,  1921,  (which  proposed  rates  were 
thereafter  collected  by  said  respondent  under  authority  of  its  un- 
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dertaking  duly  filed  herein)  and  entered  upon  a  hearing  and  inves- 
tigation to  determine  the  propriety  of  said  proposed  increased 
rates: 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  said  matter  came  on 
for  final  consideration  upon  the  evidence  submitted  at  the  hearing 
herein  had  and  the  report  of  the  Commission's  engineers  and  ex- 
ports of  their  independent  investigation  and  inquiry  into  said  mat- 
ter: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds,  taking  into  consideration  the  value 
of  the  respondent's  property  used  and  useful  for  the  convenience 
of  the  public  in  the  furnishing  of  local  exchange  service  at  Glen- 
ford,  Hanover,  St.  Louisville  and  Somerset,  Ohio,  the  cost  of  fur- 
nishing said  service,  and  the  necessity  of  making  reservations  from 
income  f<fr  depreciation  and  contingencies,  that  the  rates,  charges, 
tolls  and  rentals  set  forth  in  its  said  schedule  P.  U.  C.  0.  No.  3,  are 
not  unjust,  excessive  and  unreasonable,  and  will  not  yield  the  said 
respondent  a  greater  rate  of  return  than  it  is  entitled  to  earn  upon 
its  said  property.    It  is,  therefore, 

Ordered,  That  the  order  heretofore  made  and  entered  herein, 
in  so  far  as  it  suspended  the  going  into  effect  of  the  rates  and 
charges  contained  in  said  schedule  P.  U.  C.  0.  No.  3,  filed  by  said 
The  Newark  Telephone  Company,  be,  and  hereby  it  is  rescinded. 

And  the  Commission  coming  now  to  consider  the  complaint  of 
the  protestants  herein  as  to  the  service  and  facilities  of  said  The 
Newark  Telephone  Company  in  its  Glenford,  Hanover,  St.  Louis- 
ville and  Somerset  exchange  areas,  further  finds  that  the  following 
repairs  and  improvements  in  said  company's  facilities  in  said  ex- 
change areas  are  immediately  necessary  and  should  be  made  and 
provided  by  said  respondent: 

1.  Trim  all  trees  away  ixom  its  aerial  wires,  wherever  sit- 
uate. 

2.  Repair  or  replace  cords,  plugs  and   jacks  on  the  switch- 
boards where  needed. 

3.  Replace  all  missing  insulators  and  bad  crossarms. 

4.  Provide  means  for  taking  care  of  trouble  more  promptly. 

It  is,  therefore,  further 

Ordered,  That  said  The  Newark  Telephone  Company  be,  and 
hereby  it  is  notified,  directed  and  required,  forthwith  upon  the 
service  of  this  order,  to  begin  the  work  of  repairing  and  improving 
its  plants  and  facilities  in  the  Glenford,  Hanover,  St.  Louisville  and 
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Somerset  exchange  areas,  which  work  shall  consist,  primarily,  of 
the  carrying  out  of  the  things  hereinbefore  found  to  be  immediate^ 
necessary,  and  to  continue  the  same  until  all  of  the  said  property 
has  been  placed  in  condition  to  render  adequate  and  efficient  service. 
It  is  further 

Ordered,  That  said  respondent  report  to  this  Commissior. 
monthly,  the  progress  of  such  work,  continuing  such  reports  until 
all  of  the  improvements  herein  provided  have  been  completed.  It 
is  further 

Ordered,  That  the  Commission  retain  jurisdiction  of  this  mat- 
ter for  the  purpose  of  inspecting  the  company's  work,  and  the 
making  of  such  further  orders  with  regard  to  rates  or  service  as 
may  hereafter  be  found  necessary  and  proper  in  the  premises. 


No.  2411 — In  the  Matter  of  the  Application  of  The  Electric  Power 
Company,  of  Loudonvilley  Ohio,  for  Consent  and  Authority  to 
Issue  and  Dispose  of  $8,500  Common  Capital  Stock  or  $8,500 
Seven  Per  Cent  Notes.    Prayer  Granted. 


(Dated  November  14,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentarj-  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Electric  Power  Company,  (a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  State  o: 
Ohio,  with  its  principal  office  at  Loudonville,  Ohio),  asking  the 
consent  and  authority  of  this  Commission  to  issue  and  dispose  of 
its  common  capital  stock  and/or  its  seven  per  cent  promissorj 
notes  of  a  total  par  value/principal  sum  of  eight  thousand,  five 
hundred  dollars,  the  proceeds  arising  from  the  sale  thereof  to  be 
used  to  provide  additions,  extensions  and  improvements  to  it^^ 
plant  and  facilities,  and  the  election  of  the  applicant,  this  day  filea. 
to  issue  all  of  such  proposed  additional  securities  as  such  notes. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon,  that,  for  the  construction. 
completion,  extension  and  improvement  of  its  facilities  and  the 
maintenance  and  improvement  of  its  service,  the  applicant  requires 
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a  working  capital  of  some  $8,500,  and  that  the  issue  of  applicant's 
said  promissory  notes  of  the  principal  sum  of  $8,500  is  reasonably 
required  and  the  money  to  be  procured  thereby  necessary  to  pro- 
vide applicant  such  working  capital  as  aforesaid,  and  is  satisfied 
that  consent  and  authority  for  the  issue  and  disposition  of  said 
promissory  notes  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Electric  Power  Company  be,  and  here- 
by it  is  authorized  to  issue  its  promissory  notes,  of  the  total  princi- 
pal sum  of  eight  thousand,  five  hundred  dollars  ($8,500)  such 
notes  to  bear  interest  at  the  rate  of  seven  per  cent  per  annum  and 
to  mature  in  not  less  than  twelve  months  nor  more  than  five  years 
from  date,  and  to  be  sold  for  the  highest  price  obtainable  but  not 
less  than  the  principal  amount  of  such  notes.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  notes 
be  used,  by  the  applicant,  as  a  working  capital  and  for  no  other 
purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
promissory  notes  and  the  expenditure  of  the  proceeds  thereof  pur- 
suant to  the  terms  and  conditions  of  this  order. 


No.  2391 — In  the  Matter  of  the  Application  of  The  Electric  Power 
Company,  of  Loudonville,  Ohio,  for  Authority  to  Issue  $19,000 
Seven  Per  Cent  Notes.    Prayer  Denied. 


(Dated  November  14,  1921.) 

It  appearing  that  the  promissory  notes  herein  sought  were  to 
be  issued  in  lieu  of  applicant's  common  capital  stock,  of  an  equal 
par  value,  heretofore  authorized  for  the  same  purposes,  such  capi- 
tal stock,  at  the  time  of  the  filing  of  the  application  herein,  being 
deemed  unsalable,  and  it  appearing  further  that  since  the  filing  of 
the  application  herein  the  applicant  has  successfully  negotiated 
sales  of  a  part  of  such  capital  stock  and  may,  with  the  working 
capital  provided  by  an  order  of  this  Commission,  this  day  made  and 
entered  in  proceeding  No.  2411,  carry  on  its  construction  work 
pending  the  sale  of  the  balance  of  such  capital  stock,  it  is 

Ordered,  That  said  application  be,  and  hereby  the  same  is 
denied. 


AT'lURNEY  GENERAL 


The  State  Workmen's  Compensation  Law  Could  in  No  Event  Ap- 
ply to  or  Cover  the  Risk  of  Injuries  or  Deaths  Occurring  in  Con- 
nection with  Interstate  Commerce^ — ^The  State  Act  Could  Not 
Be  Made  Applicable  at  All  Unless  the  Interstate  and  Intrastate 
Work  of  Each  Employe  Could  Be  Clearly  Separated  and  Distio- 
guished  One  From  the  Other. — ^To  the  Extent  that  the  Intra- 
state Work 'of  Each  Employe  Could  Be  Separated  and  Distio- 
guished  From  His  Interstate  Work,  the  Risk  of  Injury  or  DeatI 
Occurring  in  the  Course  of  Such  Intrastate  Work  Could  Be  Cov- 
ered Only  by  Voluntary  Arrangement,  Approved  by  the  Indus- 
trial Commission  and  Evidenced  by  Written  Acceptance  Signed 
by  the  Employer  (the  Terminal  Operating  Corporation)  and 
Each  of  Its  Employes^  and  Filed  with  and  Approved  by  the  Com- 
mission.   

No.  2581— (Opinion  Dated  November  16,  1921.) 

Department  of  Industrial  Relations,  Industrial  Commission  of  Ohia 

Columbus,  Ohio: 

Gentlemen — ^The  Commission  recently  submitted  to  this  d^ 
partment  copy  of  a  communication  received  from  the  Terminal  Op- 
erating Corporation,  enclosing  a  copy  of  extract  from  an  agree- 
ment between  that  corporation  and  the  New  York  Central  Baii- 
road  Company,  and  requested  the  opinion  of  this  department  upon 
the  question  submitted  in  the  Terminal  Operating  Corporation's 
letter,  which  may  be  stated  as  follows. 

To  what  extent,  if  any,  does  the  Ohio  workmen's  compen- 
sation act  apply  to  the  Terminal  Operating  Corporation  and 
its  employes? 
The  letter  states  that  on  a  certain  date  in  the  near  future  the 

Terminal  Operating  Corporation  expects  to  take  over  the  operation 
of  a  certain  freight  terminal  belonging  to  the  New  York  Centra! 
Railroad  Company  in  the  city  of  Cleveland,  and  to  handle,  under 
the  contract  (extracts  from  which  are  enclosed  with  the  letter^ 
"all  inbound,  outbound  and  transfer  freight.    This  will  cover  all 
interstate  and  intrastate  shipments."    The  letter  also  states  that: 
"Our  force  will  be  entirely  confined  to  the  freight  plat- 
form operation,  and  will  have  nothing  whatever  to  do  with 
cars  while  in  motion. 

The  extracts  from  the  agreement  are  as  follows: 

"1.    The  contractor  will  take  over  and  operate  to  the 
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satisfaction  of  the  railroad,  by  the  means,  facilities  and  labor 
hereinafter  mentioned,  the  freight  handling  department  of 
said  Orange  Avenue  Terminal,  and  will  perform  any  and  all 
functions  and  services  incident  to  such  business  which  are 
customarily  performed  by  the  employes  listed  in  'Schedule  A' 
hereto  attached,  all  incoming  and  outgoing  freight  to  be  han- 
dled through  said  terminal  currently  and  with  dispatch. 

2.  The  contractor  will  pay  the  wages  of  all  employes  of 
the  classes  set  forth  in  said  'Schedule  A,'  whose  services  are 
taken  over  by  it,  and  the  cost  of  supervising  said  work;  and 
on  the  first  and  fifteenth  days  of  each  month  will  render  to 
the  railroad  a  statement  showing  the  tonnage  of  freight  han- 
dled by  it  for  the  preceding  two  weeks'  period,  as  evidenced 
by  tonnage  receipts  received  from  the  railroad  as  hereinafter 
provided,  and  divided  between  revenue  freight  and  company 
material  freight ;  together  with  the  cost  to  it  of  handling  such 
business,  and  the  amount  due  to  it  from  the  railroad  therefor. 

3.  The  railroad  will  furnish  to  the  contractor  without 
charge  all  tractors,  trailers,  trucks,  hoists,  elevators,  and  other 
freight  handling  equipment  installed,  or  to  be  installed  in  its 
said  Orange  Avenue  Terminal  station,  to  be  used  solely  in  car- 
rying out  the  terms  of  this  contract;  and  will  maintain  the 
same  in  good  order  and  serviceable  condition,  recharging  bat- 
teries and  replacing  such  equipment  as  may  be  or  become  unfit 
for  efficient  operation ;  provided  that  the  contractor  will  com- 
pensate the  railroad  for  any  injury  or  damage  sustained  to 
said  equipment  through  the  fault  or  neglect  of  the  contractor 
or  its  employes  using  the  same;  or  at  the  contractor's  option 
may  replace  equipment  so  damaged,  reasonable  wear  and  tear 
resulting  from  its  use  in  said  business  excepted. 

4.  The  railroad  will  release  and  turn  over  to  the  contrac- 
tor for  its  exclusive  management  and  direction,  as  far  as  the 
railroad  is  able  to  do,  the  classes  of  employes  now  a  part  of 
the  railroad's  operating  force  for  the  handling  of  freight  in 
and  about  said  Orange  Avenue  Terminal,  as  shown  on  said 
'Schedule  A,*  and  made  a  part  hereof.  And  if  the  same  be 
required  by  the  contractor  for  the  most  efficient  and  economi- 
cal performance  of  the  work  of  handling  such  freight,  said 
'Schedule  A'  may  be  revised  from  time  to  time  by  the  addi- 
tion of  other  similar  classes  of  employes,  or  the  elimination  of 
classes  therefrom. 

7.  The  railroad  will  bear  any  expense  arising  from  the 
bonding  of  such  employes  of  the  contractor  as  the  railroad 
may  designate;  and  will  furnish  transportation  over  its  lines 
for  officials  of  the  contractor  when  necessarily  engaged  in  su- 
pervising the  work  under  this  contract. 

8.  The  railroad  assumes  liability  for  the  following: 
Losses  from  breakage,  theft,  and  all  over,  short  and  damaged 
freight,  except  in  cases  of  the  neglect  or  fault  of  the  contractor 
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or  its  employes,  losses  due  to  flood,  fire,  strike,  and  from  any 
causes  due  to  an  act  of  God. 

9.  All  loss  or  damage  to  persons  or  property  sustained 
while  the  contractor  or  its  employes  are  on  or  about  the  prem- 
ises or  tracks  of  the  railroad  and  arising,  growing  out  of  or 
connected  with  the  performance  of  the  work  herein  provided 
for,  except  as  may  be  due  to  the  sole  negligence  of  the  railroad, 
its  agents  or  employes,  shall  be  bourne  by  the  contractor,  and 
the  contractor  will  indemnify  and  save  the  railroad  harmless 
therefrom." 

It  should  be  stated  at  the  outset  that  the  extracts  which  have 
been  submitted  hardly  afford  a  fair  basis  for  an  opinion  upon  the 
question  submitted.  The  whole  contract  should  be  before  this  de- 
partment. That  is  to  say,  the  conclusion  to  be  reached  might  be 
influenced  by  provisions  as  to  method  of  compensation,  or  other 
provisions  which  are  not  shown  in  the  extracts  from  the  agreement. 
Inasmuch,  however,  as  the  Terminal  Operating  Corporation  de- 
sires an  immediate  opinion,  such  conclusions  will  be  reached  as  can 
be  predicated  upon  the  partial  evidence  before  this  department, 
without  prejudice  to  the  modification  of  the  conclusions  in  the 
event  that  additional  facts  are  hereafter  submitted. 

Thus,  it  will  be  assumed  that  the  relation  between  the  Ne^ 
York  Central  Railroad  Company  and  the  Terminal  Operating  Cor- 
poration is  that  of  independent  contract.  This  is  the  view  mos: 
favorable  to  the  Terminal  Operating  Corporation,  if  that  corpora- 
tion desires  to  subject  itself  and  its  employes  without  further  ac- 
tion to  the  workmen's  compensation  law  of  this  state;  for  if  the 
relation  between  the  parties  to  the  contract  is  that  of  principal  and 
agent,  or  if  the  parties  are  joint  adventurers,  then,  for  reasons  tha: 
will  hereafter  appear,  the  status  of  the  employment  contracts  be- 
tween the  Operating  Corporation  and  its  employes  is  substantially 
the  same  under  the  workmen's  compensation  act  of  this  state  as  if 
there  had  been  no  arrangement  of  this  sort  whatever. 

It  must  be  admitted  that  this  assumption  is  not  an  easy  one 
to  make,  but  for  present  convenience  the  question  may  be  dis- 
cussed on  that  hypothesis. 

One  of  the  questions  which  arises  in  the  course  of  the  investi- 
gation of  the  general  question  concerns  the  interpretation  of  Sec- 
tion 1465-98  of  the  General  Code,  which  provides  as  follows : 

"The  provisions  of  this  act  shall  apply  to  employers  and 
their  employes  engaged  in  intrastate  and  also  in  interstate  and 
foreign  commerce,  for  whom  a  rule  of  liability  or  method 
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of  compensation  has  been  or  may  be  established  by  the  con- 
gress of  the  United  States,  only  to  the  extent  that  their  mu- 
tual connection  with  intrastate  work  may  and  shall  be  clearly 
separable  and  distinguishable  from  interstate  or  foreign  com- 
merce, and  then  only  when  such  employer  and  any  of  his  work- 
men working  only  in  this  state,  with  the  approvaj  of  the  state 
liability  board  of  awards,  and  so  far  as  not  forbidden  by  any 
act  of  congress,  voluntarily  accept  the  provisions  of  this  act  by 
filing  written  acceptances,  which,  when  filed  with  and  approved 
by  the  board,  shall  subject  the  acceptors  irrevocably  to  the 
provisions  of  this  act  to  all  intents  and  purposes  as  if  they  had 
been  originally  included  in  its  terms,  during  the  period  or 
periods  for  which  the  premiums  herein  provided  have  been 
paid.  Payment  of  premium  shall  be  on  the  basis  of  the  pay- 
roll of  the  workmen  who  accept  as  aforesaid." 

The  question  with  which  we  must  deal  grows  out  of  the.  fact 
that  the  congress  of  the  United  States  has  not  established  a  rule 
of  liability  or  method  of  compensation  for  all  employers  and  their 
employes  engaged  in  interstate  and  foreign  commerce.  The  Fed- 
eral Employers'  Liability  Act,  so-called,  is  limited,  as  will  be  here- 
inafter pointed  out,  to  common  carriers  of  interstate  commerce  by 
railroads  and  their  employes.  Carriers  of  interstate  commerce  by 
than  those  by  railroad  are  not  within  the  terms  of  that  act.  The 
question  which  arises  then  is  as  to  the  meaning  of  the  words  "or 
may  be  established  by  the  congress  of  the  United  States*'  as  used  in 
Section  1465-98.  Is  the  word  "may"  used  in  the  sense  of  poten- 
tiality, as  designating  the  power  of  congress ;  or  in  the  sense  of  fu- 
turity, with  the  word  "hereafter"  understood,  i.  e.,  in  the  sense  of 
"shall"  used  as  a  part  of  a  future  verb  rather  than  as  an  expression 
of  command? 

The  courts  of  the  different  states  have  reached  diverse  conclu- 
sions upon  this  question.  Thus,  it  has  been  held  in  West  Vir- 
ginia that  the  word  "may,"  in  a  section  almost  if  not  quite  exactly 
like  Section  1465-98  of  the  Ohio  workmen's  compensation  act,  is 
used  in  the  first  ,of  these  two  senses.  So  that  an  employe  of  an 
interstate  gas  pipe  line  company  engaged  in  promoting  the  inter- 
state transportation  of  the  gas  is  one  of  those  to  whom  such  a  sec^ 
tion  relates,  and  is  therefore  in  respect  of  his  employment  not  subr 
ject  to  the  West  Virginia  workmen's  compensation  law,  in  the  ab- 
sence of  a  vojuntary  election  by  him  and  his  employers,  and  then 
only  to  the  extent  to  which  his  connection  with  intrastate  work 
may  and  shall  be  clearly  separable  and  distinguishable  from  inter- 
state commerce. 
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See— 

Suttle  vs.  Hope  Natural  Gas  Co.  (W.  Va.) ,  97  S.  E.,  429 ; 
Miller  v.  United  Fuel  Gas  Co.,  106  S.  E.,  419. 

The  same  conclusion  seems  to  have  been  reached  by  the  su- 
preme court  of  Washington  in  State  v.  Postal  Telegraph  Cable  Co., 
172  Pac,  902. 

The  decisions  in  both  these  jurisdictions,  strangely  enough,  do 
not  argue  the  point  but  assume  that  the  connotation  of  poten- 
tiality is  the  natural  signification  of  the  word  "may."  On  the  con- 
trary, New  York,  in  Jensen  v.  Southern  Pacific  Co.,  215  N.  Y.,  514, 
(reversed  on  other  grounds,  244  U.  S.,  205),  in  a  carefully  consid- 
ered opinion  so  far  as  this  point  is  concerned,  reached  the  opposite 
conclusion.    As  Miller,  J.,  says  at  page  522: 

"The  legislature  said  that  it  did  not  intend  to  enter  any 
field  from  which  it  had  been  or  should  be  excluded  by  the  ac- 
tion of  the  congress  of  the  United  States.  But  it  is  said  that 
congress  may  at  any  time  regulate  employments  in  interstate 
or  foreign  commerce,  and  that  the  case  is  one  in  which  a  rule 
*may  be  established,'  etc. 

Again,  the  spirit,  not  the  letter,  must  control.  If  it  had 
been  intended  to  confine  the  application  of  the  act  to  intra- 
state work,  the  legislature  would  doubtless  have  said  so  in  a 
sentence.  The  words  'may  be'  should  be  construed  in  the 
sense  of  'shall  be'." 

To  which  forceful  reasoning  may  be  added  the  thought  that 
the  whole  verb  "has  been  or  may  be  established"  indicates  rather 
clearly  opposing  ideas  of  time.  If  the  idea  of  potentiality  had  been 
in  the  mind  of  the  legislature  the  words  "has  been  or"  would  have 
been  superfluous.  The  reasoning  of  the  New  York  court  there- 
fore appeals  to  this  department  as  correct  and  preferable  to  that 
apparently,  though  without  any  discussion,  employed  in  the  cases 
which  may  be  said  to  represent  the  numerical  weight  of  authority. 
In  so  far  as  this  question  may  be  rendered  doubtful  by  the  dis- 
agreement among  the  cases  in  other  states,  this  department  would 
of  itself  therefore  resolve  the  doubt  in  favor  of  the  New  York  view. 
Fortunately,  however,  the  Commission  seems  to  have  considered 
this  very  question  in  the  case  of  Voshall  v.  Kelley  Island  Lime  & 
Transport  Co.,  Bulletin  of  the  Industrial  Commission,  Vol  IV,  No. 
6,  p.  46;  1  Department  Rep.,  888.  To  be  sure,  the  Commission's 
determination  in  that  case  turned  out  to  be  erroneous  because  the 
employment  in  question  was  maritime  and  came  within  the  princi- 
ple of  Southern  Pacific  Co.  v.  Jensen,  244  U.  S.,  205,  and  the  sub- 
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sequent  cases  on  that  point ;  but  enough  was  said  in  the  opinion  of 
the  Commission  in  the  case  cited  to  show  the  Commission's  view 
on  the  question  of  statutory  construction  now  under  consideration. 
That  view  is  adopted  by  this  department  as  being  founded  upon 
the  better  reasoning,  and  it  is  therefore  concluded .  that  section 
1465-98,  G.  C,  is  intended  to  apply  at  any  given  time  only  to  em- 
ployers and  their  employes  engaged  in  intrastate  and  also  in  inter- 
state and  foreign  commerce,  for  whom  a  rule 'of  liability  or  method 
of  compensation  has  actually  been  established  by  legislation  of  the 
congress  of  the  United  States.  So  that  if  at  any  time  it  appears 
that  there  are  employers  and  their  employes  who  are  engaged  in 
intrastate  and  also  in  interstate  and  foreign  commerce,  but  for 
whom  a  rule  of  liability  or  method  of  compensation  has  not  been 
at  the  time  established  by  the  congress  of  the  United  States,  this 
section  does  not  apply. 

At  this  point,  however,  note  must  be  taken  of  another  provi- 
sion which  tends  to  confuse  the  issues  and  render  the  conclusion 
just  stated  of  less  apparent  service  than  it  otherwise  would  be  in 
arriving  at  the  ultimate  conclusion  on  the  question.  The  reference 
is  to  paragraph  3  of  Section  1465-61,  G.  C,  defining  the  terms  "em- 
ploye," "workman"  and  "operative"  as  used  in  the  section,  in  part, 
as  follows: 

"3.  Every  person  in  the  service  of  any  independent  con- 
tractor or  sub-contractor  who  has  failed  to  pay  into  the  state 
insurance  fund  the  amount  of  premium  determined  and  fixed 
by  the  industrial  commission  of  Ohio  for  his  employment  or 
occupation,  or  to  elect  to  pay  compensation  direct  to  his  in- 
jured and  to  the  dependents  of  his  killed  employes,  as  pro- 
vided in  in  Section  1465-69,  General  Code,  shall  be  consid- 
ered as  the  employe  of  the  person  who  has  entered  into  a  con- 
tract, whether  written  or  verbal,  with  such  independent  con- 
tractor unless  such  employes,  or  their  legal  representatives  or 
beneficiaries  elect,  after  injury  or  death,  to  regard  such  inde- 
pendent contractor  as  the  employer." 

In  the  event  that  the  Operating  Corporation  be  regarded  as  an 
independent  contractor,  and  in  the  further  event  that  such  Oper- 
ating Corporation  should  fail  to  pay  the  premiums  into  the  state 
insurance  fund,  or  to  make  the  other  election  permitted  by  the  act 
and  referred  to  in  the  paragraph  above  quoted,  this  paragraph  ap- 
parently attempts  to  impose  the  status  of  employer  upon  the  Rail- 
road Company.  At  first  blush  this  might  seem  to  raise  in  a  new 
form  the  question  previously  discussed  as  to  the  meaning  of  Sec- 
tion 1465-98.    Without  disposing  completely  of  this  question  at 
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this  time,  it  may  be  said  that  unless  the  relation  between  the  Rail- 
road Company  and  the  Terminal  Operating  Corporation  is  such  as 
that  the  statutes  of  the  United  States  furnish  a  rule  of  liability  or 
method  of  compensation  fojr  the  employes  of  the  latter,  Section 
1465-98  does  iv>t  apply,  and  the  fact  that  Section  1465-61  may  pur- 
port under  certain  circumstances  to  impose  liability  upon  the  Rail- 
road Company  cannot  change  this  conclusion. 

Of  course,  it  is  hot  to  be  doubted  that  freight  handling  at  a 
terminal  is  commerce,  and  may  be  interstate  or  not,  according  t^ 
the  contemplated  journey  of  the  freight. 

See: 

McNeill  V.  Southern  Ry.  Co.,  202  U.  S.,  543 ; 

C.  C.  C.  &  St.  L.  R.  R.  V.  Dottlebach,  239  U.  S.,  588 ; 

Southern  Ry.  Co.  v.  Prescott,  240  U.  S.  632 ; 

O'Brien  v.  Pennsylvania  Ry.  Co.,  176  N.  Y.  Supp.,  360. 

In  this  case  the  question  is  removed  from  the  sphere  of  doubt 
by  the  express  statement  that  among  the  freight  to  be  handled  by 
the  Terminal  Corporation  is  transfer  freight. 

Still  proceeding  then  on  the  theory  that  the  Terminal  Operat- 
ing Corporation,  under  the  contract  from  which  excerpts  have  been 
quoted,  would  sustain  toward  the  Railroad  Company  the  relation 
of  independent  contractor,  we  have  to  inquire  whether  the  Federal 
act  establishes  a  rule  of  liability  for  the  employes  working  under 
this  company  and  their  employer.  The  following  provisions  of 
that  act  (35  Statutes  at  Large,  65),  are  quoted: 

"Section  1.  Every  common  carrier  by  railroad  while  en- 
gaged in  commerce  between  any  of  the  several  states  •  *  ♦ 
shall  be  liable  in  damages  to  any  person  suffering  injury  while 
he  is  employed  by  such  carrier  in  Such  commerce  *  *  *  for 
such  injury  or  death  resulting  in  whole  or  in  part  from  the 
negligence  of  any  of  the  officers,  agents  or  employes  of  such 
carrier,  or  by  reason  of  any  defect  or  insufficiency,  due  to  its 
negligence,  in  its  cars,  engines,  appliances,  machinery,  track, 
roadbed,  works,  ports,  docks,  or  other  equipment." 

"Section  3.  *  ♦  *  The  fact  that  the  employe  may  have 
been  guilty  of  contributory  negligence  shall  not  bar  recover}-, 
but  the  damages  shall  be  diminished  by  the  jury  in  propor- 
tion to  the  amount  of  negligence  attributable  to  such  em- 
ploye *  *  ♦." 

"Section  4.  Such  employe  shall  not  be  held  to  have  as- 
sumed the  risks  of  his  employment  in  any  case  where  the  vio- 
lation by  such  common  carrier  of  any  statute  enacted  for  the 
safety  of  employes  contributed  to  the  injury  or  death  of  such 
employe." 
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"Section  5.  Any  contract,  ♦  *  *  or  device  whatsoever, 
the  purpose  or  intent  of  which  shall  be  to  enable  any  common 
carrier  to  exempt  itself  from  any  liability  created  by  this  act 
shaU  to  that  extent  be  void." 

The  first  question  to  be  considered  may  be  put  as  follows : 

Still  assuming  the  relation  between  the  contracting  par- 
ties to  be  that  of  independent  contract,  does  the  Federal  act 
apply  ? 

It  seems  that  a  negative  answer  should  be  given  to  this  ques- 
tion, unless  the  contract  is  one  inhibited  by  Section  5  of  the  Federal 
act.  That  is  to  say,  if  the  proposed  contract  between  the  New 
York  Central  Railroad  Company  and  the  Terminal  Operating  Cor- 
poration is  to  be  regarded  as  a  contract  or  device,  the  purpose  or  in- 
tent of  which  is  to  enable  the  New  York  Central  Railroad  Com- 
pany to  exempt  jtself  from  the  liability  created  by  the  Federal  act, 
then  to  that  extent — i.  e.,  to  the  extent  of  the  effect  which  it  other- 
wise might  have  upon  liability  under  the  Federal  act — ^the  contract 
is  void,  and  the  Railroad  Comi5any  remains  liable  to  the  employes 
of  the  Terminal  Operating  Corporation  for  any  injury  which  may 
be  attributed' to  the  negligence  of  the  railroad.  Possibly,  also,  the 
effect  of  this  section  is  to  make  the  Terminal  Operating  Corporation 
itself  an  agent  of  the  railroad  for  the  purpose  of  attributing  the 
consequences  of  its  negligence  to  the  railroad  itself.  This  view  is* 
taken  by  the  supreme  court  of  Washington  in  State  v.  Construction 
Company,  91  Wash.,  181.  In  that  case  the  state  brought  suit 
against  the  construction  company  to  recover  premiums  payable  into 
the  state  insurance  fund  on  account  of  the  employes  of  the  con- 
struction company  engaged  in  repairing  a  bridge  on  the  line  of  an 
interstate  railroad.  The  following  quotation  from  the  opinion  of 
the  court  will  show  the  court's  reasoning: 

"It  is  next  conceded  that  the  Bates  &  Rogers  Construc- 
tion Company  were  independent  contractors.  It  is  probably 
true  that  that  company  was  an  independent  contractor.  But 
that  fact  is  unimportant,  because  Section  5  of  the  Federal  em- 
ployers' liability  act  provides :  (Here  follows  a  quotation  from 
Section  5,  supra.) 

*  *  *  We  are  satisfied  that  there  was  no  intent  on  the 
part  of  either  the  railway  company  or  the  Bates  &  Rogers 
Construction  Company,  by  the  contract  which  they  entered 
into,  to  evade  that  act.  The  contract  was  one  of  employment 
by  the  railway  company  of  the  Bates  &  Rogers  Construction 
Company  to  do  a  particular  work  upon  the  repair  of  this 
bridge.    The  Bates  &  Rogers  Construction  Company,  and  all 
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of  its  employes,  were  employes  of  the  railway  company,  with- 
in the  meaning  of  the  Federal  Employers'  Liability  Act;  and 
the  fact  that  the  Bates  &  Rogers  (Construction  Company  was 
an  independent  contractor  would  not  affect  the  nature  of  the 
employment." 

The  court  accordingly  held  that  the  state  act  did  not  apply. 

This  decision  would  be  squarely  in  point  and  would  dispose  of 

the  whole  question,  were  it  not  for  the  fact  that  its  authority  is 

somewhat  weakened  by  the  subsequent  case  of  Luby  v.  Industrial 

Insurance  Commission  of  Washington,  191  Pac,  855.    That  case 

did  not  overrule  State  v.  Construction  Company,  supra,  but  it  is 

true  that  in  the  opinion  in  the  later  case  some  doubt  was  cast  upon 

the  correctness  of  the  earlier  opinion,  as  the  following  quotation 

will  show: 

"The  trial  court  rested  his  decision  on  the  authority  of 
the  case  of  State  v.  Bates  &  Rogers  Construction  Co.,  91 
Wash.,  181,  and  the  learned  counsel  representing  the  plaintiff 
concedes  in  his  brief  that  if  the  court  is  to  adhere  to  the  prin- 
ciple of  that  case  it  is  conclusive  against  the  plaintiff's  right 
of  recovery,  devoting  an  argument  to  a  showing  that  the 
case  was  incorrectly  determined.  But  the  trial  court  in  its 
decision  does  not  notice  the  very  radical  change  in  the  statute 
made  by  the  legislature  subsequent  to  the  decision  of  the 
case  cited  and  prior  to  the  transaction  out  of  which  the  pres- 
ent controversy  arises.  This  change  we  think  presents  the 
vital  question  in  the  case,  and  requires  an  affirmance  of  the 
judgment,  regardless  of  any  conclusion  that  may  be  reached 
on  the  question  of  the  soundness  or  unsoundness  of  the  cited 
case." 

The  court  then  goes  on  to  quote  an  amendatory  section  adopted 
by  the  legislature  of  Washington  in  1917,  which  is  wholly  unlike 
anything  which  appears  in  the  Ohio  workmen's  comx)ensation  law 
and  the  effect  of  which,  as  construed  by  the  court,  was  to  withdraw 
from  the  application  of  the  act  all  employments  in  which  the  em- 
ploye is  engaged  upon  work  for  an  interstate  railroad,  regardless 
of  the  manner  in  which  such  work  was  done  or  the  immediate  con- 
trol to  which  the  person  performing  such  work  might  be  subject. 
As  the  court  says: 

"It  makes  no  distinction  with  regard  to  the  manner  in 
which  the  railroad  company  performs  the  work;  that  is, 
whether  it  performs  the  work  directly  by  employes  hired  and 
paid  by  it,  or  whether  it  performs  the  work  through  an  inde- 
pendent contractor,  who  undertakes  the  work  for  a  stated 
consideration  with  the  understanding  and  agreement  that  he 
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is  to  employ  and  pay  for  the  necessary  laborers — in  either 
event  the  employes  are  without  the  provisions  of  the  act.  In 
other  words,  it  is  the  character  of  the  work  that  excludes,  not 
the  method  by  which  the  work  may  be  performed." 

The  authority  of  the  first  Washington  case  is  further  weakened 
by  certain  decisions  of  the  supreme  court  of  the  United  States. 

In  Chicago,  Rock  Island  &  Pacific  Ry.  Co.  v.  Bond,  240  U.  S., 
449,  the  railroad  company  had  entered  into  a  contract  with  one 
Turner,  whereby  Turner  agreed  to  furnish  all  the  labor  required 
and  necessary  to  handle  all  the  coal  required  by  the  company  at 
Enid,  Oklahoma,  and  to  place  the  same  in  coal-chute  pockets  of  the 
company ;  to  break  all  coal  to  the  size  of  4-inch  cubes  or  less  before 
delivery ;  and  to  perf omi  other  loading  and  unloading  acts  for  the 
company.  The  company  was  to  pay  for  the  services  in  certain 
designated  numbers  of  cents  per  ton,  cord  or  yard,  as  the  case 
mi^ht  be.  The  contractor  agreed  to  maintain  a  sufficient  supply  of 
coal  in  the  coal  chutes ;  he  expressly  assumed  all  liability  for  death 
or  injuries  of  persons  in  his  employ,  whether  caused  by  the  negli- 
gence of  the  company,  its  agents  or  employes,  and  covenanted  to 
save  the  company  harmless  on  account  thereof,  etc.  It  was  ex- 
pressly 

"agreed  and  understood  that  the  contractor  shall  be  deemed 
and  held  as  the  original  contractor,  and  the  railway  company 
reserves  and  holds  no  control  over  him  in  the  doing  of  such 
work  other  than  as  to  the  results  to  be  accomplished." 

There  was  also  another  contract  between  the  company  and 

Turner,  whereby  he  was  required  to  cooper  all  cars  which  the 

round-house  foreman  directed  him  to  prepare  to  fit  the  cars  to  hold 

grain  in  transit,  the  foreman  to  be  sole  judge  whether  the  prepar- 

tion  was  in  accordance  with  the  contract.    Turner,  the  contractor, 

was  killed  through  the  alleged  negligence  of  the  company,  while 

performing  work  under  the  first,  or  coal,  contract.    The  following 

language  appears  in  the  opinion,  per  Mr.  Justice  McKenna,  and 

shows  the  decision  of  the  court: 

*There  was,  it  is  true,  *  *  *  a  certain  direction  to  be 
given  by  the  company,  ♦  ♦  *.  But  the  manner  of  the  work 
was  under  his  (Turner's)  control,  to  be  done  by  him  and 
those  employed  by  him.  He  was  responsible  for  its  faithful 
performance  and  incurred  the  penalty  of  the  instant  termina- 
tion of  the  contract  for  non-performance.  ♦  ♦  ♦  The  power 
given  was  one  of  control  in  a  sense,  but  it  was  not  a  detailed 
control  of  the  actions  of  Turner  or  those  of  his  employes.  It 
was  a  judgment  only  over  results  and  a  necessary  sanction 
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of  the  obligations  which  he  had  incurred.  It  was  not  tanta- 
mount to  the  control  of  an  employe  and  a  remedy  against  his 
incompetency  or  neglect. 

*  *  *  It  is  not  the  engagement  of  a  servant  submitting  to 
subordination  and  subject  momentarily  to  superintendence, 
but  of  one  capable  of  independent  action,  to  be  judged  of  by 
its  results.  And  the  covenants  were  suitable  for  the  purpose, 
only  consistent  with  it,  not  consistent  with  a  temporary  em- 
ployment. This  is  manifest  from  the  provision  for  payment, 
from  the  careful  assignment  of  liabilities,  and  the  explicit 
provision  that  Turner  'shall  be  deemed  and  held  as  the  origi- 
nal contractor,  and  the  railroad  company  reserves  and  holds 
no  control  over  him  in  the  doing  of  such  work  other  than  as 
to  the  results  to  be  accomplished.' 

We  do  not  think  that  the  contract  can  be  regarded  as  an 
evasion  of  Section  5  of  the  employers'  liability  act  *  *  *. 

Turner  was  something  more  than  a  mere  shoveler  of  coal 
under  a  superior's  command.  He  was  an  independent  em- 
ployer of  labor,  conscious  of  his  own  power  to  direct  and  will- 
ing to  assume  the  responsibility  of  direction  and  to  be  judged 
by  its  results.  *  *  * 

Thus,  being  of  opinion  that  Turner  was  not  an  employe 
of  the  company,  but  an  independent  contractor,  it  is  not  ma- 
terial to  consider  whether  the  services  in  which  he  was  en- 
gaged were  in  interstate  commerce." 

This  case,  then,  limits  the  application  of  Section  5  of  the  Fed- 
eral employers'  liability  act,  and  holds  that  it  does  not  apply  to  a 
case  where  the  relation  between  the  railroad  and  the  contractor  is 
really  independent,  even  though  such  relation  may  have  the  effect 
of  withdrawing  from  the  application  of  the  Federal  employers'  lia- 
bility act  persons  who  otherwise  would  be  employes  of  the  railroad. 

See  also:  Robinson  v.  Baltimore  &  Ohio  Railroad  Co.,  237 
U.  S.,  82,  (case  of  Pullman  conductor  subject  to  the  direct  control 
of  the  Pullman  Company  only,  and  entering  into  a  contract  with 
that  company  by  which  he  releases  all  railway  companies  over 
whose  lines  the  cars  of  the  company  may  be  operated  from  all 
claims  for  liability ;  such  contract  held  to  be  valid  in  spite  of  Sec- 
tion 5  of  the  Federal  employers'  liability  act) . 

These  cases  certainly  throw  grave  doubts  upon  the  correctness 
of  the  decision  in  State  v.  Bates  &  Rogers  Construction  Company, 
supra. 

If  indeed  then  we  are  justified  in  assuming  that  the  relation 
between  the  Railroad  Company  and  the  Terminal  Operating  Cor- 
poration is  that  of  independent  contractors,  the  conclusion  seems 
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inescapable  that  the  Federal  employers*  liability  act  furnishes  no 
rule  of  liability  for  tJfe  employes  of  the  Terminal  Operating  Cor- 
poration and  their  employer;  so  that  the  state  workmen's  compen- 
sation act  as  a  whole  applies,  and  the  case  is  not  within  the  excep- 
tions of  Section  1465-98  thereof. 

In  the  second  place,  however,  it  might  be  argued  that  inas- 
much as  the  receipt,  delivery  and  transfer  of  freight  at  a  freight 
station  is  ordinarily  part  of  the  functions  of  a  railroad,  congress 
must  have  intended  its  act  to  apply  to  all  persons  engaged  in  that 
business  and  to  include  them  within  the  scope  of  the  descriptive 
term  "every  common  carrier  by  railroad."  The  question  now 
raised,  put  in  another  way,  is  this: 

Where  a  railroad  company,  by  contractual  arrangement 
with  another  corporation,  turns  over  one  of  its  ordinary 
functions,  namely,  the  receipt,  transfer  and  delivery  of  freight, 
to  such  other  corporation,  is  not  such  other  corporation  con- 
sidered as  a  separate  entity,  itself  a  "common  carrier  by  rail- 
road" within  the  meaning  of  the  Federal  employers'  liability 
act?" 

No  authority  has  been  found  on  this  point  in  the  brief  time 
which  has  been  afforded  to  this  department  for  the  investigation 
of  the  question.  Some  of  the  cases  previously  cited  show  that  the 
mere  fact  that  the  thing  which  the  railroad  company  secures  to  be 
done  by  independent  contract  is  a  thing  which  the  railroad  company 
might  do  by  its  own  employes  is  inunaterial.  For  example,  a  rail- 
road company  might  put  its  own  employes  at  work  repairing  its 
cars,  coaling  its  engines,  repairing  its  tracks,  serving  as  porters, 
etc.  Many  railroads  do  these  very  things.  But  such  possibility 
and  such  practice  on  the  part  of  some  railroads  do  not  make  a  com- 
pany or  person  engaged  in  the  business  of  repairing  equipment  for 
a  railroad,  or  operating  sleeping  cars  on  a  railroad,  or  operating  a 
coal  chute  for  a  railroad,  etc.,  a  "common  carrier  by  railroad."  All 
the  cases  suggested,  however,  are  distinguishable  in  that  the  ac- 
tivities covered  by  the  independent  contracts  in  question  were  not 
those  of  a  common  carrier,  whereas  the  activities  of  the  Terminal 
Operating  Corporation  partake  at  least  in  part  of  that  character. 
For  example,  the  function  of  transferring  freight  from  one  car  to 
another  is  a  common  carrier's  function;  probably  the  function  of 
placing  freight  on  board  cars  is  that  of  a  common  carrier,  whether 
that  of  unloading  it  from  cars  is  or  not.  Yet,  though  these  services 
may  partake  of  the  character  of  a  common  carrier's  services,  the 
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question  remains  as  to  whether  the  person  or  company  engaged  in 
them  is  a  "common  carrier  by  railroad." 

The  nearest  cases  are  those  of  steamships  operating  in  con- 
nection with  railroads.  That  of  Thornton  v.  Grand  Trunk-Mil- 
waukee Car  Ferry  Co.,  (Mich.),  166  N.  W.,  833,  apparently  holds 
(without  analysis  or  discussion,  and  upon  authority  of  a  case  not  in 
point  (Carey  v.  Grand  Trunk  Western  Ry.  Co.,  166  N.  W.,  492), 
that  an  employe  of  such  a  car  ferry  company  is  subject  to  the  Fed- 
eral act  and  therefore  not  within  the  state  workmen's  compensa- 
tion act.  The  point  was  not  even  argued  in  the  case,  reliance  being 
upon  the  maritime  character  of  the  employment.  Subsequently 
this  opinion  was  modified  (168  N.  W.,  410),  and  the  decision  was 
placed  upon  the  correct  ground  indicated  by  the  supreme  court  of 
the  United  States  in  the  Jensen  case,  supra. 

Kennedy  v.  Coon  4N.  J.),  106  Atl.,  210,  is  a  case  of  the  same 
kind. 

In  Valley  Steamship  Co.  v.  Wattawa,  244  U.  S.,  202,  the  su- 
preme court  of  the  United  States  dismissed  as  "entirely  without 
merit"  a  claim  that  the  state  workmen's  compensation  law  could 
not  apply  to  an  employe  of  a  steamship,  on  the  ground  that  such 
application  would  burden  interstate  commerce,  and  avoided  a  dis- 
cussion of  the  question  of  admiralty  and  maritime  jurisdiction  by 
the  statement  that  the  point  was  not  presented  to  the  trial  court. 
It  does  not  appear,  however,  that  the  steamship  on  which  the  in- 
jury occurred  was  operated  in  connection  with  a  railroad. 

Deciding  the  question  now  under  consideration  upon  principle, 
it  is  the  opinion  of  this  department  that  the  Terminal  Operating 
Corporation,  in  spite  of  its  close  connection  with  the  railroad,  is  not 
a  "common  carrier  by  railroad"  within  the  meaning  of  the  Federal 
act ;  so  that,  proceeding  still  upon  the  assumption  that  the  relation 
between  it  and  the  New  York  Central  Railroad  Company  is  that  of 
independent  contract,  the  conclusion  is  reached  that  the  state 
workmen's  compensation  act  applies  in  the  normal  way  to  the  re- 
lation between  it  and  its  subordinate  employes. 

The  foregoing  discussion,  then,  disposes  of  all  points  involved 
in  the  question  save  that  respecting  whether  or  not  the  relation 
between  the  Railroad  Company  and  the  Operating  Corporation  is 
really  that  of  independent  contract.  At  the  outset  it  was  assumed 
that  such  was  the  case.  This  opinion  might  therefore  stop  at  this 
point,  being  limited,  however,  to  that  assumption.  It  is  here  reit- 
erated that  the  question,  however,  cannot  be  satisfactorily  disposed 
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of  until  the  whole  contract  is  before  this  department.    The  foUow- 

insT  intimations  to  the  contrary  are  found  in  the  extracts  which 

have  been  furnished: 

In  paragraph  1  appears  the  promise  of  the  contractor  to 

'^perform  any  and  all  functions  and  services  incident  to  such 
business  which  are  customarily  performed  by  the  employes 
listed  in  'Schedule  A'." 

If  this  be  taken  to  mean  that  the  relation  between  the  Termi- 
nal Corporation  and  the  railroad  is  the  same  as  that  formerly  sub- 
sisting between  the  railroad  and  its  employes  who  are  to  be  "taken 
over"  by  the  Terminal  Corporation,  then  it  would  be  difficult  to  sus- 
tain the  position  that  the  Operating  Company  is  really  an  independ- 
ent contractor.  The  case  would  then  be  clearly  brought  within  the 
principle  of  rather  numerous  decisions  of  the  Commission,  and 
within  the  implication  at  least  of  the  decision  of  the  supreme  court 
of  the  United  States  in  the  Turner  case,  supra. 
See  Commission  rulings  in 

McAllister  v.  National  Fire' Proofing  Co., 
Vol.  1,  No.  7,  Bull.  Ind.  Com.,  107; 
Robinson  v.  The  Newark  Reflector  Co.,  Vol.  1,  No.  7,  Bull. 
Ind.  Com.,  167. 

The  test  is  that  of  control.    Two  Questions  may  be  put: 

(1)  Does  the  Railroad  Company  retain  control  over  the 
manner  in  which  the  Terminal  Corporation  is  to  operate  the 
Orange  Avenue  terminal,  or  does  the  contract  as  a  whole  con- 
template that  the  Terminal  Corporation  will  be  held  responsi- 
ble only  for  results 

(2)  Does  the  Railroad  Company  retain  any  control  over 
the  conduct  of  the  employes  who  are  to  be  'taken  over*  by  the 
Terminal  Corporation? 

The  fourth  paragraph  of  the  agreement  refers  to  the  "exclu- 
sive management  and  direction"  of  the  contractor;  and  the  ninth 
paragraph  recites  that  the  contractor  assumes  liability  in  certain 
cases — a  provision  somewhat  similar  to  that  commented  upon  by 
Mr.  Justice  McKenna  in  the  Turner  case,  supra.  These  provisions 
of  the  contract  rather  point  in  the  direction  of  the  relation  of  inde- 
pendent contract;  but  the  ultimate  question  which  has  to  be  de- 
cided can,  as  previously  intimated,  only  be  resolved  when  all  the 
facts  are  before  this  department. 

It  may  be  said  that  the  consequence  of  holding  that  the  relation 
between  the  two  companies  is  not  that  of  independent  contract  is 
to  make  Section  1465-98  General  Code  apply  to  the  case ;  for  in  that 
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event,  whether  regarded  as  a  device  in  violation  of  Section  3  of  the 
t'ederal  employers'  liability  act  or  not,  the  contract  would  create 
such  relation  between  the  subordinate  employes  and  the  Railroad 
Company  as  to  make  the  Federal  employers'  liability  act  applicable. 
In  that  event  the  following  conclusions  would  ensue: 

(1)  The  state  workmen's  compensation  law  could  in  no  event 
apply  to  or  cover  the  risk  of  injuries  or  deaths  occuring  in  connec- 
tion with  interstate  commerce. 

(2)  The  state  act  could  not  be  made  applicable  at  all  unless 
the  interstate  and  intrastate  work  of  each  employe  could  be  clearly 
separated  and  distinguished  one  from  the  other. 

(3)  To  the  extent  that  the  intrastate  work  of  each  employe 
could  be  separated  and  distinguished  from  his  interstate  work,  the 
risk  of  injury  or  death  occurring  in  the  course  of  such  intrastate 
work  could  be  covered  only  by  voluntary  arrangement,  approved 
by  the  Industrial  Commission  and  evidened  by  written  acceptances 
signed  by  the  employer  (the  Terminal  Operating  Corporation)  and 
each  of  its  employes,  and  filed  with  and  approved  by  the  Commis- 
sion. 

This  point  is  not  further  elaborated  because  of  the  incomplete- 
ness of  the  facts  upon  which  the  opinion  is  requested. 


A  Violation  of  the  Terms  of  the  Act  regulating  Lenses  on  Automo- 
biles Occurs  Wherever  the  Motor  Vehicle  is  Driven  Upon  the 
Public  Highways  with  the  Device  Out  of  the  Adjustment  Pre- 
scribed by  the  Testing  Authority.  A  Certificate  that  Certain 
Lenses  or  Devices  Are  Within  the  Law  Doe^  Not  Excuse  if  the 
Same  Are  Not  Properly  Applied.  The  Penalty  of  Said  Act  is  as 
to  the  Usie  of  a  Motor  Vehicle  Upon  the  Public  Highways  With- 
out an  Approved  Device. — ^There  is  No  Provision  Requiring  a 
Manufacturer  to  Furnish  the  Automobile  with  Such  Devices. 


No.  2405— (Opinion  Dated  September  9,  1921.) 

Department  of  Highways  and  Public  Works,  Division  of  Highways, 

Columbus,  Ohio: 

Gentlemen — The  receipt  is  acknowledged  of  your  communica- 
tion of  recent  date,  reading: 

"Two  questions  have  arisen  in  connection  with  the  Pence 
Act,  S.  B.  No.  156,  upon  which  this  department  desires  an 
opinion. 

After  the  highway  commissioner  has  approved  a  lens  or 
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device,  is  the  motorist  simply  required  to  place  this  device  in 
his  lamp  without  any  regard  to  the  focal  adjustment,  or  is  the 
motorist  also  required  to  see  that  the  lens  or  device  has  the 
proper  focal  adjustment? 

Is  it  mandatory  for  the  manufacturers  of  automobiles  to 
equip  their  product  with  one  of  the  approved  devices  that  will 
comply  with  the  law  before  it  is  sold  to  the  individual?" 

The  act  to  which  you  refer  consists  partly  of  new  and  partly 
of  amendatory  legislation.  The  new  legislation  is  embraced  in 
sections  designated  as  Sections  6310-1  and  6310-2.  The  amenda- 
tory legislation  includes  the  amendment  of  Sections  12614  and 
12614-1  and  the  repeal  of  Section  12614-2.  All  that  need  be  said 
here  of  the  amendatory  legislation  is  that  the  amended  "form  of 
Section  12614-1  provides  a  fine  for  the  violation  of  Sections  6310-1 
and  6310-2. 

Section  6310-1  opens  with  general  provisions  to  the  effect  that 
motor  vehicles  must  at  certain  stated  times  carry  lights  when 
driven  upon  the  public  highways.  These  provisions  are  followed 
by  the  paragraph : 

"No  headlights  shall  be  used  on  any  motor  vehicle  upon 
the  highways  except  after  the  installation  of  a  device  to  pre- 
vent glare,  which  device  has  been  certified  and  approved  by 
the  state  highway  commissioner,  in  accordance  with. the  pro- 
visions of  Section  6310-2  of  the  General  Code,  which  device 
shall  be  applied  and  adjusted  in  accordance  with  the  require- 
ments of  a  certificate  of  approval  to  be  issued  by  said  state 
highway  commissioner.  No  such  certificate  of  approval  of 
any  device  shall  be  issued  by  said  state  highway  commissioner 
unless  such  device,  by  actual  test,  conducted  under  his  direc- 
tion, complies  with  the  following  requirements  for  lights." 

Then  follow  specifications  of  requirements,  having  for  their 
object  suflScient  light  on  the  one  hand  and  non-glaring  light  on  the 
other. 

Section  6310-2  provides  in  substance  that  the 

"state  highway  commissioner  may,  after  proper  laboratory 
tests,  approve  certain  devices  for  controlling  the  front  lights 
on  motor  vehicles  so  that  they  shall  comply  with  the  provi- 
sions of  this  act  ♦  *  *  and  may  issue  a  certificate  to  the  appli- 
cant securing  the  device,  certifying  *  *  *  that  the  device,  when 
properly  applied,  complies  with  the  requirements  of  this  act." 

Since  the  certificate  of  the  testing  authority  can  go  no  farther 
than  to  show  that  the  lighting  device,  when  properly  applied,  meets 
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the  requirements  of  the  act,  and  since  there  is  a  prohibition  against 
the  use  of  headlights  except  after  the  installation  of  a  device  to  pre- 
vent glare, 

"which  device  shall  be  applied  and  adjusted  in  accordance 
with  the  requirements  of  a  certificate  of  approval  to  be  issued 
by  said  state  highway  commissioner/' 

it  follows  by  way  of  answer  to  your  first  question  that  a  violation 
of  the  terms  of  the  act  occurs  whenever  the  motor  vehicle  is  driven 
upon  the  public  highways  with  the  device  out  of  the  adjustment 
prescribed  by  the  testing  authority. 

Your  second  inquiry  may  be  answered  by  the  statement  that 
the  penalty  provisions  of  the  act  in  question  go  to  the  point  of  the 
use  of  a  niotor  vehicle  upon  the  public  highways  without  an  ap- 
proved device ;  and  that  there  is  no  provision  requiring  a  manufac- 
turer of  motor  vehicles  to  equip  his  product  with  an  approved  de- 
vice, nor  prohibiting  the  sale  of  a  vehicle  not  so  equipped. 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS 

The  Screen- Art  Pictures  Co.,  Day- 
ton, $10,000.  Fred  A.  Carrier,  Harry 
B.  Paschall,  Glen  R.  Carrier,  Henry 
B.  Howell,  Paul  Francis. 

The  Komite  Co.,  Cleveland,  $10,000. 
A.  E.  Gordon,  Lillian  Lubisky,  A. 
Goldman,  Sidney  N.  Weitz,  N.  C. 
Beckerman. 

The  W.  B.  Boom  Supply  Co.,  Cleve- 
land, $10,000.  W.  B.  Boom,  Louis  A. 
Corlett,  Jenny  G.  Boom,  H.  H.  Alvar- 
sen,  John  M.  Tolmic. 

The  Randolph  Motor  Sales  Co., 
Cleveland,  $500.  James  P.  Hunter,  M. 
G.  Egan,  Charles  S.  Wachner,  F.  R. 
Buell,  Russell  L.  Mock. 

The  National  Radium  Institute  Co., 
Mansfield,  $35,000.  A.  B.  Critchfield, 
Hugh  Parry,  Harry  S.  Bryan,  E.  A. 
Roos,  Roscoe  C.  McCulloch. 

The  Zamore  Golf  Club  Co.,  Toledo, 
$15,000.  B.  V.  Zamore,  Sidney  L. 
Stine,  Herman  B.  Uhl,  Stanley  J.  Hi- 
ett,  Amo  R.  Henberger. 

The  Youngstown  Checkerboard 
Chow  Store  Co.,  Younestown.  $10,000. 
George  S.  Dennis,  Alfred  Liebman, 
Hugh  Swaney,  Charles  Ephraim,  Geo. 
W.  Cover. 

The  Erie  Bronze  &  Aluminum 
Foundry  Co.,  Cleveland,  $10,000.  H. 
D.  LeBel,  Paul  R.  Brown,  L.  E.  Rice, 
V.  M.  Rohman,  J.  C.  Severin. 

The  H.  H.  Hoard  Co.,  Cleveland, 
$10,000.  Frank  W.  Emslie,  H.  H. 
Himan,  A.  M.  Brooks,  A.  K.  Herold, 
G.  Schroeder. 

Thp  Fidelitv  Oil  Co..  Cleveland, 
$60,000.  S.  M.  Combes,  F.  A.  Com- 
bes. H.  A.  Combes,  R.  R.  Bacheller, 
J.  G.  Stamm. 

The  London  Pure  Milk  Co.,  Lon- 
don, $10,000.  J.  E.  Harper.  H.  S. 
Mitchell,  W.  E.  Lukens,  R.  H.  Robin- 
son.  M.  E.  Dwyer. 

The  United  Asphalt  Pavinqr  Co., 
Akron,  $500.  George  Decker,  Orvtlle 
L.  Jones.  Lloyd  E.  Lobenthal,  Esther 
Jones,  Gertrude  Decker. 

The  Nolish  Hat  Co.,  Cleveland.  $50,- 
000.  Alfred  A.  Benesch.  Louis  B.  No- 
lish. Eup-ene  I.  Nolish,  Robert  L. 
Nolish,  John  E.  Tritschler. 

The  Larchmont  Mfe.  Co.,  Cleve- 
land, $10,000.     E.  C.  Wolfe,     A.     J. 


Pejsa,  L.  M.  Lewell,  H.  L.  Deibel, 
Gilbert  Morgan. 

The  Star  Laundry  Co.,  Cleveland, 
$25,000.  Sam  Tahanian,  S.  Tashiian, 
H.  Dadaian,  Sam  Sisian,  William 
Brown,  K.  Tashjian. 

The  L.  J.  Van  Pelt  Commercial  Co., 
Cleveland,  $10,000.  L.  J.  Van  Pelt, 
J.  W.  King,  J.  K.  Nickens,  James  Van 
Pelt.  Noah  Holman,  David  Brooks, 
Deola  Van  Pelt. 

The  Murphy-Leonard  Cartage  Co., 
Cleveland,  $15,000.  H.  T.  Murphy, 
George  H.  Leonard,  E.  M.  Hub,  Chas. 
G.  Brenner,  R.  B.  Dunn,  Jr. 

The  Superior  Mineral  Vapor  Bath 
&  Equipment  Co.,  Cleveland,  $10,000. 
Lester  J.  Landis,  David  A.  Little,  H. 
W.  Stewart,  Clay  Dietrich,  Roland  R. 
Foley. 

The  Local  Garage  Builders'  Co., 
Cincinnati,  $5,000.  William  J.  Mc- 
Cauley,  Burton  E.  Robinson,  William 
Thompson,  E.  Aronoff,  A.  Hoffman. 

The  Crazy  Water  Sales  Co.,  Ak- 
ron, $50,000.  A.  Webb  Kamaghan,  R. 
Kamaghan,  H.  R.  Kamaghan,  C.  F. 
Schnee.  Joseph  Thomas. 

The  L.  Megson  Co.,  Cleveland,  $5,- 
000.  Laurence  Megson,  Lawrence  M. 
Rich.  D.  J.  Zinner,  A.  W.  Haiman,  0. 
J.  Zinner. 

The  Legal  Mortgage  Co.,  Cleve- 
land, $100,000.  Louos  Petrash,  Cyrus 
Lo^'her.  J.  W.  Woods,  Catherine  Car- 
roll, Florence  Burstrom. 

The  West  Unitv  Lumber  Co.,  West 
Unity,  $20,000.  H.  O.  Stine,  M.  A. 
Stfne,  F.  M.  Stine,  R.  0.  Stine,  C.  W. 
Ellis. 

The  Northern  Electric  Co.,  Colum- 
bus. $50,000.  William  R.  Powell,  C. 
C.  Walcutt,  T.  M.  Jones,  Mary  E. 
Wilson,  C.  M.  Addison. 

The  Artkraft  Sifim  Co.,  $15,000. 
Charles  G.  Meyer.  Jacob  Weil.  Joseph 
Franck,  Samuel  K.  Harris,  Walter  C. 
Miller.     (Lima.) 

The  Brenner-Indiana  Co.,  Davton, 
$25,000.  I.  C.  Brenner.  Anna  Bren- 
rtf^r.  Morris  Tevers,  R.  E.  Marrs, 
Ralph  Gross. 

The  Uhrichsville  Hotel  Co..  Uhrchs- 
ville,  $100,000.  J.  J.  McCaulev,  F.  E. 
Latto,  J.  E.  Smith,  H.  A.  Creal,  W.  B. 
Devine. 


225 


226 


Department  Reports 


The  Cylinder  Resrrinding  Co.,  Day- 
ton, $10,000.  Robert  Ed.  Garwood, 
Louis  A.  Meyer,  Dawn  N.  Meyer, 
Rosa  M.  Garwood,  William  M.  Mat- 
thews. 

The  Franklin  Furniture  Co.,  New 
Waterford,  $500.  Wallace  I.  Knight, 
Ralph  Stickel,  H.  V.  Prucha,  A.  R. 
Graeff,  E.  G.  Gilbert. 

The  Columbus  Fur  &  Hide  Co.,  Co- 
lumbus, $10,000.  Meyer  Maggied, 
Harry  Maggied,  Ben  Rosenberg,  M.  J. 
Walsh,   G.   Miller. 

The  Ohio  Pop  Com  Co.,  Beach  City, 
$10,000.  W.  S.  Adams,  F.  E.  Marsh, 
J.  A.  Baum,  Frances  Morris,  C.  Dorr 
Johnson. 

The  J.  &  S.  Auto  Trucking  Co., 
Cleveland,  $10,000.  Frank  Schaab, 
John  Schaab,  Sr.,  Eliza  Schaab,  Pete 
Munz. 

The  Imperial  Finance  Co.,  Akron, 
$10,000.  Milo  J.  Zimmerman,  Fred 
M.  Hall,  George  Heinicke,  Robert 
Dickey,  Chester  C.  Earnest. 

The  Giant  Tire  &  Rubber  Co.,  Find- 
lay,  $10,000.  C.  E.  Hart,  D.  E.  Rey- 
nolds, F.  C.  Burk,  L.  H.  Swisher,  Geo. 
H.  Sawyer. 

The  Washington  Live  Stock  Co., 
Marietta,  $3,000.  C.  T.  Wells,  O.  D. 
Owen,  F.  A.  Buchanan,  J.  K.  Gooden, 

A.  M.  Gray. 

The  Ruby  Mfg.  Co.,  Springfield, 
$50,000.  Harry  W.  Ruby,  W.  J.  Grim, 
George  D.  Grant,  Gertrude  Ruby,  Wil- 
lard  Ruby. 

The  Ohio  Macaroni  Co.,  Cleveland, 
$150,000.    E.  B.  Freed,  J.  H.  Kelloge, 

B.  S.  Brady,  S.  C.  Smith,  William  R. 
Daley. 

The  Community  Coal  Co.,  St. 
Clairsville,  $20,000.  Thomas  J.  Mc- 
Namee,  J.  H.  Anderson,  George  L. 
Sandrock.  James  McDonough,  Albert 
W.  Kennon. 

The  Clark  Products  Co.,  Sprine- 
field,  $500.  Harry  Clark,  Luella  V. 
Crark,  Denton  C.  Crowl,  Lucile  C. 
Allen,  Thomas  D.  Hgdoe. 

The  Ensee  Fruit  Growers*  Associa- 
tion. Windsor  Township,  $20,000.  H. 
A.  Childrers,  U.  T.  Cox,  W.  W.  Hunt, 
Maxwell  Cox,  Creed  Templeton,  F.  W. 
Brammer,  J.  E.  Murdick. 

The  Nash  Ohio  Co.,  Cleveland, 
$200,000.  F.  Eaton,  Harry  A.  Mar- 
tin, John  A.  Cline,  H.  M.  Siering,  Wil- 
bur T.  Smith. 

The  Brooklyn  Press  Co.,  Cleveland, 
$10,000.    Edwin  C.  Brandes,  Frank  R, 


Hastings,  Anna  C.  Merki,  Minnie 
Brandes,  Amelia  Hastings. 

The  Advertisers'  Engraving  Co., 
Cincinnati,  $15,000.  Harry  S.  Levi- 
son,  Ella  R.  Levison,  Walter  Scott, 
Jr.,  John  Grom,  John  Quinlan. 

The  Boyd  Furniture  Co.,  Dover, 
$30,000.  Robert  A.  Boyd,  W.  A. 
Winkler,  L.  H.  Quick,  H.  C.  Enck,  H. 
H.  Hostetler. 

The  Gillette  Lane  Co.,  Cleveland, 
$5,000.  Gillette  Lane,  Lon  C.  Ca- 
shatt,  Alex  Golding,  John  Cohn,  H.  C. 
Burns. 

The  Onward  Co-Operative  Co., 
Cleveland,  $5,000.  Stephen  Erlen- 
bach,  A.  T.  Novy,  K.  0.  Elmquist,  Ar- 
thur W.  Smith,  Dorothy  H.  Cahn,  P. 
G.  Lichtenberg,  and  others. 

Increases 

The  Glouster  State  Bank  Co., 
Glouster;  from  $30,000  to  $50,000. 

The  Cleveland-Oconee  Lumber  Co., 
Cleveland;  from  $100,000  to  $300,000. 

The  A.  Nash  Co.,  Cincinnati;  from 
$400,000  to  $1,000,000. 

The  Oliver  Coal  Co.,  Columbus; 
from  $25,000  to  $50,000. 

The  W.  W.  Williams  Co.,  Columbus; 
$75,000  to  $150,000. 

The  Richter  Brass  Co.,  Cincinnati; 
from  $35,000  to  $60,000. 

The  Dependable  Realty  Co.,  Toledo; 
from  $5000  to  $55,000. 

The  Klages  Coal  &  Ice  Co.,  Akron^ 
from  $100,000  to  $500,000. 

The  Metals  Welding  Co.,  Cleveland; 
from  7500  to  10,000  shares  of  no  par 
value. 

The  Croghan  Rank  &  Sves.  Co., 
Fremont;  from  $50,000  to  $100,000. 

The  Buckeye  Casting  Co.,  Lima; 
from  $25,000  to  $50,000. 

The  Cleveland  Real  Estate  Board 
Buildine  Co.,  Cleveland;  from  $1000 
to  $1,000,000. 

The  Trianele  Paper  Baflr  Mfe.  Co., 
Cincinnati:  from  $50,000  to  $63,000. 

The  R.  W.  Gammel  Co.,  Cleveland; 
from  $75,000  to  $125,000. 

Decreases 

The  Republic  Rubber  Co.,  Youngs- 
town;  from  $10,000,000  to  $100,000. 

The  First  National  Exhibitors  Co., 
Cleveland;  from  $200,000  to  $96,008. 

The  Mentor  Transit  Co.,  Mentor; 
from  $182,750  to  $2,150. 

The  Taylor  &  Co.,  Cincinnati;  from 
$25,000  to  $1000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2359 — ^The  Union  Center  Mutual  Telephone  Association,  Ap- 
plicant, vs.  The  Celina  and  Mercer  County  Telephone  Company, 
Respondent.  Application  for  a  Certificate  of  Convenience  and 
Necessity. 

(Dated  November  30,  1921.) 

Finding. 
By  the  Commission : 

Applicant  association  filed  with  the  Commission  its  applica- 
tion asking  that  a  Certificate  of  Necessity  and  Public  Convenience 
be  granted  it  under  the  provisions  of  Section  614-52  of  the  General 
Code  of  Ohio,  authorizing  it  to  operate  and  maintain  a  telephone 
system  in  the  Village  of  Mendon,  Mercer  County,  Ohio,  and  vicinity, 
alleging  among  other  things,  that  it  is  an  association  of  persons, 
not  for  profit,  organized  for  the  purpose  of  operating  a  mutual 
telephone  system  in  said  village  aforesaid  and  vicinity;  that  the 
respondent  The  Celina  and  Mercer  County  Telephone  Company  is 
a  corporation  for  profit,  incorporated  as  a  telephone  company,  under 
the  laws  of  Ohio  and  has  been  engaged  in  and  still  is  attempting 
to  operate  a  telephone  system  in  the  Village  9f  Mendon,  Ohio  and 
vicinity,  and  its  principal  place  of  business  at  Celina,  Ohio. 

The  applicant  further  alleges  in  its  application  that  during  the 
year  1913  and  subsequent  thereto,  relying  upon  certain  rulings  of 
the  Public  Service  Commission  of  Ohio,  and  decrees  of  certain 
courts  of  Ohio  holding  that  the  applicant  being  a  mutual  telephone 
company  organized  "not  for  profit"  that  it  was  not  necessary  for 
it  to  obtain  a  Certificate  of  Necessity  authorizing  it  to  invade  the 
Village  of  Mendon,  Mercer  County,  Ohio,  and  certain  contiguous 
territory,  at  that  time  occupied  by  the  respondent  company,  it 
proceeded  to  and  did  erect  a  telephone  plant  and  system  at  Mendon, 
Ohio  and  certain  contiguous  territory  thereto,  then  being  occupied 
and  served  by  the  respondent  company,  and  that  on  June  14th, 
1921,  the  Supreme  Court  of  Ohio  held:  **That  applicant  company 
was  engaged  in  the  business  of  transmitting  to,  from,  through, 
or  in  the  State  of  Ohio,  telephone  messages  and  a  common  carrier, 
and  as  such,  included  in  the  term  public  utility,  used  in  Section 
614-2a  of  the  General  Code,  and  though  organized  'not  for  profit' 
cannot  operate  its  telephone  plant  or  system,  unless  it  first  obtain 
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from  the  Commission,  a  certificate  as  provided  under  Section  614-52 
of  the  General  Code  of  Ohio." 

The  applicant  further  alleges  in  substance  that  prior  to  the 
building  of  its  telephone  plant  or  system,  the  respondent  company 
refused  to  make  additions  to  its  then  existing  system  or  to  give 
adequate  and  efficient  service  to  the  subscribers  thereof  and  that 
solely  because  of  its  austere  and  exacting  methods,  and  of  the 
grossly  and  inefficient  and  inadequate  telephone  service  furnished 
said  community,  caused  most  of  its  subscribers  to  withdraw  their 
patronage;  and  that  the  welfare,  convenience  and  general  good  of 
the  citizens,  the  business  and  professional  interests  of  the  com- 
munity of  which  Mendon,  Ohio,  is  the  center,  will  be  conserved, 
promoted  and  advanced  by  the  granting  of  the  certificate  prayed 
for. 

The  respondent  company  filed  its  answer  and  for  its  first  de- 
fense admits  the  purpose  of  the  applicant  association,  its  own 
corporate  entity,  its  location,  and  the  location  of  Mendon,  Ohio, 
and  denying  each  and  every  other'  allegation  in  said  application 
contained. 

For  second  defense  the  respondent  alleges  that  it  is  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Ohio,  for  the  purpose 
of  transmitting  telephonic  messages  in  this  state,  that  at  the  time 
of  the  invasion  by  the  applicant  association  of  the  territory  then 
occupied  by  it,  that  said  respondent  was  furnishing  adequate  local 
and  long  distance  telephone  service  to  many  villages  and  com- 
munities, including  the  Village  of  Mendon,  Ohio,  and  certain  con- 
tiguous territory  so  invaded  by  the  applicant. 

The  respondent  further  alleges  that  in  November,  1913,  it  filed 
a  schedule  carrying  an  increase  of  rates,  which  schedule  of  rates 
became  effective  February  1st,  1914;  that  after  the  publication 
of  the  notice  of  increase  of  rates,  the  applicant  association  was 
formed  and  about  330  of  respondent's  subscribers  out  of  440  sub- 
scribers discontinued  the  service  theretofore  furnished  by  respond- 
ent company;  and  applicant  association  thereupon  proceeded  to 
build  its  plant  which  is  now  being  operated  in  competition  with 
the  plant  of  respondent  company  in  the  territory  in  question  with- 
out first  securing  the  Certificate  of  Necessity  provided  for  by  Sec- 
tion 614-52  of  the  General  Code,  and  without  any  person,  firm  or 
corporation,  the  applicant  association  or  any  of  its  members  hav- 
ing made  complaint  to  the  Commission  that  any  rate,  fare,  toll, 
rental,  schedule,  classification  or  service  rendered,  charged,  de- 
manded or  proposed  to  be  rendered,  charged,  demanded,  exacted. 
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was  in  any  respect  unjust,  unreasonable,  unjustly  discriminatory, 
unjustly  preferential,  or  that  any  regulation  or  practice  effecting 
or  relating  to  any  service  furnished  by  the  respondent,  or  any  con- 
nection therewith  was  in  any  way  unjust,  insufficient,  unjustly  dis- 
criminatory, unjustly  preferential,  or  that  any  service  was  in- 
adequate, or  could  not  be  obtained. 

The  respondent  further  alleges  that  prior  to  the  construction  of 
the  plant  of  applicant,  and  at  the  time  the  applicant  association 
so  invaded  the  territory  in  question,  the  respondent  sought  to 
enjoin  said  applicant  association  from  building  and  operating  a 
telephone  system  in  the  territory  occupied  by  respondent,  without 
applicant  first  securing  a  permit  as  provided. for  by  Section  614-52 
of  the  General  Code;  that  said  cause  was  pending  in  the  courts  of 
the  State  of  Ohio  until  finally  decided  by  the  Supreme  Court  on 
June  19th,  1921,  in  favor  of  respondent ;  that  notwithstanding  the 
pendency  of  said  action  in  the  courts,  the  applicant  on  its  own 
volation  and  violation  and  disregard  of  law,  built  its  plant  in 
Mendon,  Ohio,  and  the  territory  in  question,  and  that  at  the  time 
of  the  invasion  of  said  territory  by  applicant  association,  the  re- 
spondent was  furnishing  adequate  service  in  said  territory;  and 
further,  that  if  the  service  is  insufficient,  inefficient  or  contrary 
to  law,  it  is  willing  and  able  to  carry  out  any  order  of  the  Com- 
mission relating  thereto,  therefore  praying  that  said  Certificate 
of  Necessity  be  denied  and  for  such  other  relief  as  may  be  proper. 

The  hearing  of  said  cause  consumed  three  days  and  a  volumin- 
ous record,  consisting  of  testimony  and  exhibits  introduced  before 
the  Commission,  depositions  taken  locally,  and  briefs  of  counsel 
fully  present  the  situation. 

The  testimony  as  well  as  the  admissions  made  by  witnesses 
for  the  applicant,  conclusively  show  viz : 

(a)  At  the  time  the  said  associations  was  organized  the 
respondent  company  was  serving  Mendon,  Ohio,  and  certain 
contiguous  territory  with  telephone  service. 

(b)  That  as  soon  as  the  respondent  company  filed  its 
schedule  with  the  Commission  in  November,  1913.  increasing 
rates  in  said  occupied  territory  to  become  effective  Feb.  1st, 
1914,  the  organizers  of  said  applicant  began  to  and  did  proceed 
to  occupy  the  same  territory  then  being  served  by  respondent, 
without  first  applying  to  and  securing  a  Certificate  of  Public 
Necessity  from  this  Commission,  as  provided  in  Section 
614-52  General  Code. 

(c)  That  no  complaint  was  ever  filed  with  the  Public 
Utilities  Commission  of  Ohio,  complaining  of  the  rates  of  said 
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respondent  company,  or  the  efficiency  of  its  service  in  said 
territory. 

(d)  That  althoufirh  respondent  had  instituted  an  injunc- 
tion proceeding  in  the  courts  of  Mercer  County,  Ohio,  seeking 
to  enjoin  applicant  association  from  proceeding  to  erect  its 
telephone  system  in  the  territory  in  question,  and  although 
said  litigation  was  not  finally  determined  by  the  courts  of 
Ohio,  said  association  proceeded  to  and  did  erect  a  complete 
telephone  system  in  said  disputed  territory  of  respondent  com- 
pany, without  the  proper  legal  authority  so  to  do. 

The  Supreme  Court  of  our  state  having  held,  in  the  case  of 
The  Celina  and  Mercer  County  Telephone  Conipany  vs.  The  Union 
Center  Mutual  Telephone  Company,  decided  June  14th,  1921,  that 
the  applicant  was  compelled  to  apply  to  this  Commission  and 
secure  a  Certificate  of  Necessity  before  it  had  the  legal  right  to 
own  or  operate  a  plant  for  the  furnishing  of  telephone  service  in 
the  disputed  territory,  the  only  question  left  that  need  be  considered 
by  the  Commission  is:  "Is  it  proper  and  necessary  for  the  public 
convenience,  that  the  applicant  be  authorized  to  operate  its  tele- 
phone system  in  said  disputed  territory,  the  respondent  having 
occupied  said  territory  for  many  years  and  no  complaint  as  to 
rates  or  adequacy  of  service  having  been  filed  with  the  Commis- 
sion?" 

The  question  of  the  right  of  the  applicant  to  enter  and  operate 
its  telephone  system  in  the  disputed  territory  already  occupied 
by  respondent,  is  a  question  of  fact,  and  must  be  considered  and 
finally  determined  as  to  whether  it  is  a  public  necessity  and  whether 
adequate  service  is  being  or  can  be  rendered  by  the  respondent 
company. 

The  testimony  offered  by  applicant  does  not  show  that  any 
disabilty  exists  which  prevented  or  will  prevent  the  respondent 
company  from  rendering  adequate  telephone  service  in  said  terri- 
tory at  reasonable  rates,  but  on  the  contrary,  the  evidence  con- 
vinces the  Commission  that  respondent  company  is  financially  able 
to  and  will  furnish  same  if  an  opportunity  be  given  it  so  to  do. 

Regardless  of  the  efficiency  or  adequacy  of  service  prior  to  the 
increasing  of  its  rates  by  the  respondent  company  to  become 
effective  February  1st,  1914,  nevertheless  without  availing  them- 
selves of  their  legal  rights  under  the  Utility  Laws,  to  compel  said 
respondent  company  to  perform  its  duty  to  its  then  subscribers, 
by  applying  to  the  Public  Utilities  Commission  of  Ohio  for  relief^ 
the  organizers  of  the  applicant  associations  coolly  proceeded  and 
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did  invade  the  territory  then  and  still  occupied  by  respondent  com- 
pany. 

Whenever  a  telephone  company  is  operating  with  poor  facili- 
ties or  is  rendering  inadequate  service,  the  Commission  has  the 
power  either  on  its  own  motion  or  upon  complaint  under  the  pro- 
visions of  the  Public  Utilities  Law,  to  compel  it  to  improve  both 
its  service  and  facilities  so  that  it  can  and  will  perform  its  duty 
to  the  public. 

Under  the  facts  disclosed  by  the  testimony  in  this  case,  the 
Commission  is  not  convinced  that  it  should  penalize  the  protestant 
company  on  account  of  the  character  of  its  facilities  or  service 
rendered  in  the  past  by  permitting  the  applicant  telephone  asso- 
ciation to  operate  in  the  disputed  territory  which  it  unlawfully  in- 
vaded, and  thereby  create  competitive  conditions  which  would  com- 
pletely destroy  the  legally  invested  capital  of  respondent,  until  the 
respondent  has  an  opportunity  and  at  least  a  reasonable  time  in 
which  to  remedy  conditions  both  as  to  facilities  and  service  if 
same  are  not  adequate  and  efficient. 

This  Commission  held  in  the  case  of  The  Citizens'  Telephone 
Exchange  Company,  vs.  The  Metamora  Telephone  Company,  de- 
cided November  18th,  1919,  that: 

"If  the  service  of  any  telephone  company  occupying  a 
certain  territory  is  not  adequate  or  its  practices  are  in  any 
way  in  violation  of  law,  the  remedy  is  not  to  attempt  to  install 
another  plant,  thereby  depleting  the  revenue  of  both,  that 
neither  can  afford  to  furnish  adequate  service;  but  to  apply 
to  this  Commission,  setting  forth  wherein  the  existing  com- 
pany is  not  performing  its  full  duty  to  the  public  and  asking 
for  an  order  requiring  it  to  do  so:  'A  Certificate  of  Conven- 
ience and  Necessity  should  be  applied  for  only  when  the  plant 
of  the  existing  company  is  not  adequate  to  meet  the  demands 
of  the  public  and  cannot  be  made  so.' " 

And  the  Commission  still  adheres  to  that  principle  and  policy. 

We  believe  that  Section  614-52  of  the  General  Code  was  in- 
tended to  approve  such  method  as  just  above  stated,  and  that 
to  hold  otherwise  would  nullify  the  very  intent  of  said  section, 
which  we  believe  was  enacted  to  put  a  stop  to  the  sort  of  destruc- 
tive competition  revealed  by  the  record  in  the  instant  case. 

Much  has  been  said  both  at  the  hearing  and  in  the  brief 
of  counsel  for  applicant  as  to  the  equity  in  their  cause,  claiming 
that  the  plant  of  applicant  having  been  erected  and  in  operation 
for  the  last  several  years,  that  the  Commission  would  not  be  doing 
equity  if  it  refused  to  grant  the  certificate  applied  for. 
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The  maxim — "Equity  follows  the  law"  surely  fits  this  case, 
and  applicant  association,  having  utterly  failed  to  follow  the  law, 
it  cannot  seek  equity  with  grace  and  ask  the  Commission  to 
grant  it  the  relief  sought,  thereby  destroying  the  vested  rights  of 
the  respondent  company,  for  such  a  policy  would  jeopardize  the 
safety  of  any  telephone  company  similarly  situated,  and  eventually 
the  public — and  again :  "He  who  seeks  equity  must  do  equity." 

Finding  no  necessity  for  the  issuance  of  a  Certificate  of  Con- 
venience to  the  applicant  company,  the  application  therefor  will 
be  denied. 

No.  2425 — In  the  Matter  of  the  Application  of  R  O.  Tener,  the 
Owner  of  The  Electric  Light  and  Power  Plant  at  Seaman,  Ohio, 
for  Authority  to  Issue  $1,000.00  in  Notes.    Prayer  Granted. 


(Dated  November  29,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary),, this  matter  came  on  for  consideration  upon  the  ap- 
plication of  R.  0.  Tener,  the  owner  and  operator  of  the  Electric 
Light  and  Power  Plant  at  Seaman,  Ohio,  asking  the  consent  and 
authority  of  this  Commission  to  make  and  issue  The  Adams 
County  Building  and  Loan  Company,  a  promissory  note,  secured 
by  a  first  mortgage  upon  applicant's  said  public  utility  property, 
of  the  principal  sum  of  $1,000.00,  in  evidence  of  applicant's  in- 
debtedness, in  that  amount,  for  a  loan,  to  be  invested  in  additions, 
extensions  and  improvements  to  applicant's  said  public  utility 
property. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

That  the  applicant  is  now  indebted  in  the  sum  of 
$1,200.90  for  certain  additions,  extensions  and  improvements, 
heretofore  provided  to  said  electrical  utility; 

That  the  applicant  has  in  contemplation  the  purchase  and 
erection  of  some  forty  additional  poles,  with  a  circuit  of  t-wo 
No.  10  wire,  the  cost  of  which  has  been  estimated  at  approxi- 
mately $500.00, 

And  that  the  issue  of  applicant's  said  promissory  note,  of 
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the  principal  sum  of  $1,000.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  payment  and 
discharge  or  lawful  refunding  of  applicant's  aforesaid  in- 
debtedness, and  for  the  construction,  completion,  extension 
and  Improvement  of  its  facilities, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  promissory  note  should  be  granted.  It  is,  there- 
fore, 

Ordered,  That  the  said  R.  0.  Teiier,  owner  and  operator  of 
the  Electric  Light  and  Power  Plant  at  Seaman,  Ohio,  be,  and 
hereby  he  is  authorized  to  make  and  deliver  to  The  Adams  County 
Building  and  Loan  Company,  of  West  Union,  Ohio,  a  promissory 
note  of  the  total  principal  sum  of  one  thousand  dollars,  ($1000.00) , 
to  bear  interest  at  the  rate  of  six  (6)  percentum  per  annum,  pay- 
able monthly,  to  mature  in  eighty  (80)  equal,  monthly  install- 
ments, and  to  be  secured  by  a  mortgage  upon  the  said  public  utility 
property.    It  is  further 

Ordered,  That  said  note  shall  be  issued  and  delivered  in  evi- 
dence of  applicant's  indebtedness  for  and  on  account  of  a  loan  of 
one  thousand  dollars,  which  sum  shall,  thereupon,  by  the  applicant 
be  expended  for  the  following  purposes,  and  no  others,  to  wit: 

To  be  applied  toward  the  payment  of  applicant's  present 
indebtedness  for  and  on  account  of  the  provision  of  the  fol- 
lowing additions,  extensions  and  improvements  to  its  facili- 
ties, viz : 

80  Chestnut  poles  25'  x  5' $  240.00 

80  Cross  arms 40.00 

160  Oak  pins 8.00 

100  Cross  arm  braces 11.00 

80  Through  bolts 8.00 

160  Glass  insulators 22.40 

20,000  feet  T.  N.  W.  P.  wire.  No.  10  and  No.  8 200.00 

8  Anchor  guys 32.00 

20  Two-wire  services  No.  12  wire 90.00 

3  Three-wire  services  No.  10  wire 13.50 

33  Meters,  5  Amp 330.00 

Miscellaneous  material 6.00 

Labor  installing  same 200.00 

1,200.00 

and  used  to  provide  an  extension  to  applicant's  electrical  distribu- 
tion system,  to  consist  of  approximately  forty  (40)  poles,  with  a 
circuit  of  two  No.  10  wire,  the  cost  of  which  is  estimated  at  the 
sum  of  $600.00.    It  is  further 
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Ordered,  That  the  applicant  make  verified  reports  to  this  Com- 
mission of  the  issue  and  delivery  of  said  note,  and,  semi-annually, 
within  fifteen  days  after  the  close  of  each  calendar,  semi-annual 
period,  of  the  expenditure  of  such  loan  pursuant  to  the  terms  and 
conditions  of  this  order. 

No.  2438 — In  the  Matter  of  the  Appttcation  of  The  Jackson  Mutual 
Water  Company  for  Authority  to  Issue  Securities.  Prayer 
Granted. 


(Dated  December  2,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Jackson  Mutual  Water  Company,  (a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio),  asking  the  consent  and  authority  of  this  Com- 
mission to  issue,  in  full  and  final  payment  of  the  consideration 
for  all  of  the  property,  rights  and  other  assets  of  The  Jackson 
Water  Supply  Company,  (the  purchase  and  acquisition  of  which, 
by  the  applicant,  was  this  day  consented  to  and  authorized  by  the 
order  made  and  entered  in  proceeding  No.  2436) ,  its  common  capital 
stock  of  the  par  value  of  $20,000.00,  its  seven  per  cent,  preferred 
capital  stock  of  the  par  value  of  $43,000.00  and  its  first  mortgage, 
fifteen  year,  six  and  one-half  per  cent,  bonds  of  the  principal  sum 
of  $110,000.00. 

The  Commission,  being  fully  advised  in  the  premises,  and 
having,  in  its  order,  this  day  made  and  entered  in  proceeding 
No.  2435,  found  that,  for  purchase  and  sale  purposes,  the  reason- 
able value  of  the  property,  so  to  be  acquired  of  said  The  Jackson 
Water  Supply  Company,  is  the  sum  of  $172,988.18,  hereby  further 
finds  that  the  issue  and  delivery  of  applicant's  common  capital 
stock  of  the  par  value  of  $21,000.00,  its  preferred  capital  stock 
of  the  par  value  of  $42,000.00  and  its  first  mortgage  bonds  of  the 
principal  sum  of  $110,000.00  are  reasonably  required  and  necessary 
for  the  acquisition  of  said  property,  and  is  satisfied  that  consent 
and  authority  therefor  should  be  granted.     It  is,  therefore, 

Ordered,  That  said  The  Jackson  Mutual  Water  Company  be. 
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and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
par  value  of  twenty-one  thousand  dollars  ($21,000.00),  its  seVen 
per  cent,  preferred  capital  stock  of  the  par  value  of  forty-two 
thousand  dollars,  and  its  first  mortgage,  fifteen  year,  six  and  one- 
half  per  cent,  bonds  of  the  principal  sum  of  one  hundred  and  ten 
thousand  dollars  ($110,000.00).    It  is  further 

Ordered,  That  said  capital  stocks  and  bonds  be  issued  and 
delivered,  at  par,  in  full  and  final  payment  of  the  consideration 
for  all  the  property,  rights  and  other  assets  of  The  Jackson  Water 
Supply  Company,  (the  purchase  and  acquisition .  of  which  by  the 
applicant,  was  this  day  consented  to  and  authorized  by  the  order 
made  and  entered  in  proceeding  No.  2435),  and  for  no  other  pur- 
pose whatsoever.    It  is  further 

Ordered,  That  the  finding  hereinbefore  set  forth  as  to  the 
value  of  said  property  shall  not  be  binding  upon  this  Commis- 
sion in  any  future  proceeding  involving  rates  or  service.  It  is 
further 

Ordered,  That  the  application  herein,  insofar  as  it  asks  con- 
sent and  authority  to  issue  and  dispose  of  preferred  capital  stock 
of  the  additional  par  value  of  one  thousand  dollars,  be  and  hereby 
the  same  is  denied.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stocks  and  bonds 
pursuant  to  the  terms  and  conditions  of  this  order. 

And  it  appearing  that  upon  the  consummation  of  applicant's 
proposed  purchase  of  said  property  of  said  The  Jackson  Water 
Supply  Company  it  will  have  issued  its  first  mortgage  bonds  of 
the  principal  amount  of  forty-seven  thousand  dollars  ($47,000.00) 
in  excess  of  its  issued  and  outstanding  capital  stock,  it  is  there- 
fore, further 

Ordered,  That  the  issue  and  disposition  of  applicant's  first 
mortgage  bonds  of  the  principal  sum  of  forty-seven  thousand  dol- 
lars in  excess  of  its  issued  and  outstanding  capital  stock,  as  here- 
inbefore provided,  be,  and  hereby  they  are  specifically  consented 
to,  authorized  and  approved. 
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If  a  Person  Dies  on  or  After  Tax  Listing:  Day  and  Before  October 
Isty  in  any  Year,  the  Probate  Court  When  Determining  Inheri- 
tance Tax  on  the  Estate  Should  Deduct  as  a  General  Debt  the 
Taxes  for  tliat  Year  on  the  Personalty  of  the  Decedent. — ^Under 
the  Same  Circumstances,  the  Taxes  for  that  Year  on  the  Real 
Estate  of  the  Decedent  Should  not  be  Deducted  as  a  General  Debt. 


No.  2652— (Opinion  Dated  December  2,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:   'The  Commission  requests  the  opinion  of  this 

department  upon  the  following  question: 

"If  a  person  dies  on  or  after  tax  listing  day  and  before 
October  1st  in  any  year,  should  the  probate  court  when  de- 
termining inheritance  tax  on  the  estate  deduct  as  a  general 
debt  the  taxes  for  that  year  on  the  personalty  and  real  estate 
of  such  decedent?" 

The  answer  to  this  question  depends  upon  whether  or  not 
the  liability  to  pay  the  property  tax  is  a  personal  obligation  of 
the  decedent's  estate.  If  it  is  such  a  personal  obligation,  then 
it  is  a  preferred  charged  on  the  assets  in  the  hands  of  his  executor 
or  administrator,  and  is  to  be  regarded  as  coming  in  the  same 
category  as  other  debts  incurred  by  the  decedent,  which  are  speci- 
fically or  at  least  by  necessary  inference  to  be  deducted  from  the 
estate  for  the  purpose  of  fixing  the  value  of  the  successions  therein. 
(See  Section  5339,  General  Code.) 

As  to  personal  taxes  the  question  seems  free  from  doubt. 
Liability  to  pay  such  taxes  flows  from  the  obligation  to  return 
property  for  taxation.  On  the  facts  stated,  the  decedent  either 
made  a  personal  property  return  while  in  life  or  should  have  made 
one.  In  either  event,  the  liability  for  the  tax  assessed  on  the  basis 
of  the  return  made,  or  which  should  have  been  made  by  him,  is 
a  personal  obligation  for  which  his  executor  or  administrator  is 
answerable.  Indeed,  while  no  opinion  is  expressed  upon  the  point, 
it  would  seem  that  even  if  the  decedent's  death  had  preceded  tax 
listing  day,  and  if  on  that  day  the  personal  assets  of  his  estate 
were  in  the  possession  and  control  of  the  executor  or  administrator, 
who  under  the  statutes  relative  to  the  listing  of  personal  property 
would  thereby  have  come  under  the  obligation  to  make  the  neces- 
sary return  and  pay  the  tax,  the  amount  so  charged  against  and 
paid  by  the  executor  or  administrator  would  be  a  proper  deduction 
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— ^not  in  this  case  as  a  debt  of  the  decedent,  but  as  a  charge  im- 
posed by  law  upon  the  executor  or  administrator,  and  hence  as  one 
of  the  costs  of  administering  the  estate. 

Without  citing  the  statutes,  therefore,  this  department  feels 
no  hesitancy  in  advising  that  when  a  person  dies  on  or  after  tax 
listing  day,  and  before  October  1st  in  any  year,  the  probate  court 
when  determining  inheritance  tax  on  the  estate  should  deduct  as  a 
general  debt  the  taxes  for  that  year  on  the  personalty  of  the  de- 
cedent. 

The  question  as  to  the  real  estate  taxes  is  involved  in  con- 
siderable difficulty.  Some  of  the  difficulty  may  be  avoided,  how- 
ever, by  assuming,  without  deciding,  that  there  is  a  personal  obli- 
gation to  pay  taxes  assessed  upon  real  estate.  That  such  personal 
liability  exists  was  held  in  Creps  v.  Baird,  3  0.  S.,  277.  That  case, 
however,  throws  no  light  upon  the  present  problem,  which  may  be 
restated  as  follows : 

On  whom  does  the  personal  liability  to  pay  taxes  assessed 
on  real  estate  rest,  under  circumstances  like  those  stated  in 
the  Commission's  letter? 

In  Creps  v,  Baird  the  sheriff  sold  the  plaintiff's  property  on 

execution  on  July  1st;  from  the  proceeds  of  the  sale  there  was 

paid  to  the  treasurer  of  the  county  a  certain  sum  described  in  the 

I)etition  as  '"back  taxes."    Both  in  the  syllabus  and  in  the  opinion, 

which  is  by  Thurman,  C.  J.,  occurs  the  following  language : 

"Taxes  due  upon  lands  are  a  personal  debt  of  him  in 
whose  name  the  lands  stand  listed  when  the  taxes  accrue,  as 
well  as  a  lien  upon  the  lands.' 


f» 


Yet  the  court  held  that  the  order  for  the  payment  of  the  tax 
out  of  the  proceeds  of  the  sale  was  erroneous,  notwithstanding  the 
existence  of  the  lien.  The  point  was  that  the  plaintiff  should  have 
been  held  to  answer  for  the  taxes  at  the  election  of  ,the  county 
treasurer  in  direct  proceedings  against  him  personally  for  that 
purpose,  and  if  the  county  treasurer  had  seen  fit  to  rely  upon  the 
lien  and  collect  the  taxes  from  the  purchaser  at  the  execution  sale 
the  purchaser  could  not  have  compelled  the  judgment  debtor  to 
pay  them. 

This  case,  however,  involved  "back  taxes"  and  there  is  no 
showing  in  the  report  that  the  taxes  which  became  a  lien  in  the 
year  in  which  the  sale  was  made,  but  the  amount  of  which  had 
not  yet  been  determined,  were  in  anywise  in  controversy. 

The  case  just  cited  may  be  regarded  as  authoritative  at  the 
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present  time,  though  some  of  the  statutes  referred  to  in  the  opinion 

have  been  repealed.    The  following  sections,  however,  still  remain 

the  statute  law  of  this  state: 

''Sec.  2658.  When  taxes  are  past  due  and  unpaid,  the 
county  treasurer  may  distrain  sufficient  goods  and  chattels 
belonging  to .  the  person  charged  with  such  taxes,  if  found 
within  the  county,  to  pay  the  taxes  so  remaining  due  and  the 
costs  that  have  accrued.  He  shall  immediately  advertise  in 
three  public  places  in  the  township  where  the  property  was 
taken  the  time  and  the  place  it  will  be  sold.  If  the  taxes  knd 
costs  accrued  thereon  are  not  paid  before  the  day  appointed 
for  such  sale,  which  shall  be  not  less  than  ten  days  after 
the  taking  of  the  property,  the  treasurer  shall  sell  it  at  public 
vendue  or  so  much  thereof  as  will  pay  such  taxes  and  the 
costs." 

Doubt  has  been  expressed  as  to  whether  this  section,  which 
is  the  forerunner  of  several  other  sections  of  similar  character, 
applies  to  personal  taxes,  in  view  of  the  different  form  of  expres- 
sion used  in  certain  other  sections  when  real  estate  taxes  are 
clearly  intended.    See  State  ex  rel.  v.  Gibson,  1  N.  P.  (N.  S.),  565. 

For  example.  Section  2667  refers  to  real  property  taxes  as 
"charged  against  lands  or  lots  or  parcels  thereof  upon  the  tax  dupli- 
cate;" and  Sections  5678  and  5679  of  the  General  Code  refer  to 
real  estate  taxes  as  "charged  against  the  land." 

There  is  therefore  some  warrant  for  the  doubt  as  to  whether 
or  not  under  present  statutes  there  is  any  personal  liability  at  all 
for  taxes  assessed  on  real  property  in  spite  of  the  decision  in  Creps 
V.  Baird,  supra. 

Section  2656,  General  Code,  however,  seems  to    be    a    little 

broader  than  the  sections  providing  the  specific  machinery  for 

distraint  when  it  provides  that: 

"When  one-half  of  the  taxes  charged  against  any  entry 
on  a  .tax  duplicate  in  the  hands  of  a  county  treasurer  is  not 
paid  on  or  before  the  twentieth  day  of  December  next  after 
being  so  charged,  or  when  the  remainder  of  such  tax  is  not 
paid  on  or  before  the  twentieth  day  of  June  next  thereafter, 
the  county  treasurer  shall  proceed  to  collect  it  by  distress  or 
otherwise  together  with  the  penalty  of  five  per  cent,  on  the 
amount  of  tax  so  delinquent,  which  penalty  shall  be  paid  into 
.  the  treasurer's  fee  fund." 

The  phrase  "any  entry  on  a  tax  duplicate"  seems  to  be  broad 
enough  to  include  both  real  estate  taxes  and  x)ersonal  taxes. 

Moreover,  numerous  sections  in  the  chapter  on  collection  of 
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taxes  seem  to  impose  specific  personal  obligations  upon  owners  of 
property  to  pay  real  estate  taxes.    The  following  may  be  quoted: 

"Sec.  5680.  Each  person  shall  pay  tax  for  the  lands  or 
town  lots  of  which  he  is  seized  for  life,  or  in  dower,  or  which 
he  has  care  of  as  guardian  or  executor.  He  shall  aslo  pay  tax 
for  the  lands  or  town  lots  which  he  has  care  of  as  agent  or 
attorney,  if  he  has  sulBBcient  funds  of  the  principal  in  his 
hands." 

"Sec.  5681.  Each  person  holding,  lands  shall  pay  the  tax 
assessed  thereon  each  year,  but  an  agent  or  attorney  shall  not 
be  required  to  pay  such  taxes,  unless  sufficient  money  of  his 
principal  is  in  his  hands  to  pay  them." 

"Sec.  5685.  Each  person  being  seized  or  having  the  care 
of  lands,  as  executor,  and  neglecting  or  refusing  to  pay  the 
taxes  thereon,  in  manner  aforesaid,  shall  be  liable  to  the  de- 
visee or  devisees  of  the  person  whose  executor  he  is,  for  any 
damage  occasioned  by  such  neglect." 

The  sections  just  quoted  are  typical  merely  of  a  more  numer- 
ous group.  It  is  to  be  observed,  however,  that  while  a  personal 
obligation  is  thus  created,  the  person  upon  whom  it  is  fastened  is 
not  pointed  out  with  sufficient  certainty  for  the  purposes  of  the 
present  question.  As  to  what  time  is  the  ownership  or  possession 
of  which  Sections  5680  and  5681  speak  to  be  determined?  That 
is  the  question  raised  by  the  Commission's  letter,  and  these  sec- 
tions, nor  any  others  in  the  group  of  which  they  are  a  part,  furnish 
no  answer  to  that  question.  The  answer  to  this  question  is  not 
furnished  by  Section  5671,  which  declares  simply  that: 

"The  lien  of  the  state  for  taxes  levied  for  all  purposes,  in 
each  year,  shall  attach  to  all  real  property  subject  to  such 
taxes  on  the  day  preceding  the  second  Monday  of  April,  an- 
nually, and  continue  until  such  taxes,  with  any  penalties 
accruing  thereon,  are  paid.  ♦  ♦  ♦" 

This  section  merely  establishes  a  lien;  it  does  not  create  any 
personal  liability. 

Certain  decisions  in  this  state  have  dealt  with  the  problem 

now  under  consideration,  but  have  left  it  in  rather  unsatisfactory 

condition. 

See  Estate  of  O'Brien,  2  N.  P.  (N.  S.),  421;  Loomis  vs. 
Von  Phul,  2  N.  P.  (N.  S.),  423. 

It  is  believed  that  the  answer  must  be  sought  in  a  careful 
analysis  of  the  sections  providing  for  the  enforcement  of  personal 
liability.  Let  us  see  then  how  the  county  treasurer,  who  is  the 
collector,  would  proceed  to  collect  from  a  person  a  tax  assessed 
upon  real  estate. 
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First,  he  might  proceed  by  distraint.  If  so,  he  would  have 
to  proceed  against  "the  person  charged  with  such  taxes"  (Sec- 
tion 2658).  His  duplicate  would  afford  him  the  only  information 
on  this  point.  As  a  matter  of  fact  his  duplicate  would  be  the 
warrant  for  the  distraint  which  he  would  have  to  make. 

Should  he  proceed  by  civil  action  under  Section  2667  and  suc- 
ceeding sections  of  the  General  Code,  there  is  some  question 
whether  he  would  be  entitled  to  a  personal  judgment  or  only  a 
judgment  of  sale  and  distribution.  (See  Section  2670,  General 
Code).  At  any  rate,  the  proper  party  defendant  would  be  the 
owner  of  the  land  at  the  time,  inasmuch  as  the  proceeding  is  the 
enforcement  of  a  lien. 

The  sale  of  the  land  for  the  taxes  need  not  be  considered, 
as  this  proceeding  is  obviously  in  rem. 

From  a  consideration  of  these  sections,  then,  it  appears  that 
personal  liability  for  taxes  must  be  predicated  upon  an  entry  made 
on  the  tax  duplicate.  In  the  case  of  personal  property,  this  entry 
is  made  on  the  basis  of  the  returns  made  on  or  about  tax  listing 
day.  It  remains  to  be  considered  as  to  how  the  duplicate  is  made 
up  and  what  it  shows  with  respect  to  real  estate. 

The  source  of  the  real  estate  duplicate  may  be  either  the  dupli- 
cate for  the  preceding  year  or  an  assessment  in  the  current  year. 
In  neither  event,  however,  is  there  any  particular  inquiry  as  to 
the  ownership  of  the  land  which  is  assessed.  The  auditor  gets  the 
information  as  to  who  is  the  owner  from  the  books  in  his  office. 
See  Section  5548,  General  Code,  which  provides  the  machinery  for 
making  the  former  duplicate  the  basis  of  the  new  duplicate;  Sec- 
tion 5548-1,  which  applies  to  partial  reassessments  after  an  initial 
reappraisement  has  been  made  under  Section  5548;  and  Sections 
5553,  5554  and  5555,  which  regulate  the  method  of  appraisement 
by  the  auditor  in  the  years  in  which  appraisements  are  made.  The 
assessment  is  initiated  in  all  cases  by  the  auditor,  and  hje  is  not 
even  directed  to  make  special  inquiry  as  to  how  the  owner  may  be. 
This  he  finds  from  the  books  in  his  office.  See  also  Section  5551 
of  the  CJeneral  Code,  providing  for  the  making  of  tax  maps.  See 
also  Section  5560,  General  Code. 

It  is  evident,  therefore,  that  official  determination  on  the  ques- 
tion as  to  who  is  "owner"  of  a  tract  of  land  is  no  part  of  an  assess- 
ment of  real  estate;  yet,  of  course,  if  there  is  to  be  a  personal 
obligation,  such  as  the  statutes  relating  to  the  collection  of  taxes 
apparently  contemplate,  and  if  that  obligation  attaches  to  the 
person  whose  name  appears  on  the  tax  duplicate,  there  must  be 
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some  method  of  furnishing  the  necessary  information.     If  it  is 

not  furnished  at  the  time  the  valuation  or  revaluation  is  made  and 

as  a  part  of  that  official  act,  we  must  look  for  it  elsewhere. 

The  next  step  in  order  of  time,  however,  is  the  making  iip  of  the 
tax  list  and  duplicate.    This  is  provided  for  by  Section  2583  of  the 

General  Code,  which  provides  as  follows : 

"Sec.  2583.  On  or  before  the  first  Monday  of  August  an- 
nually, the  county  auditor  shall  compile  and  make  up,  in  tab- 
ular form  and  alphabetical  order,  separate  lists  of  the  names 
of  the  several  persons,  companies,  firms,  partnerships,  asso- 
ciations and  corporations  in  whose  names  real  or  personal 
property  has  been  listed  in  each  township,  city,  village,  special 
district,  or  separate  school  district  in  his  county,  placing 
separately,  in  appropriate  columns  opposite  each  name,  the 
description  of  each  tract,  lot  or  parcel  of  real  estate,  the  vialue 
of  each  tract,  lot  or  parcel  and  the  value  of  the  improvements 
thereon,  if  any,  and  in  a  separate  list  the  aggregate  value  of 
the  personal  property  as  listed  therein  and  revised  by  him,  or 
the  county  board  of  revision,  as  the  case  may  be,  and  the  num- 
ber of  dogs,  and  the  value,  if  given  by  the  owner.  If  the  name 
of  the  owner  of  any  tract,  lot  or  parcel  of  real  estate  or  of  any 
item  of  personal  property  is  unknown,  the  word  'unknown' 
shall  be  entered  in  the  column  of  names  opposite  said  tract, 
lot,  parcel,  or  item.  *  *  *  The  copies  prepared  by  the  county 
auditor  shall  constitute  the  auditor's  tax  list  and  treasurer's 

duplicate  of  real  and  personal  property  for  the  current  year. 
♦  «  **> 

This  section  assumes  that  there  has  been  a  listing  of  real  estate, 
whereas  that  is  not  the  case,  as  has  been  shown. 

Section  2585  is  more  consistent  with  the  actual  machinery  of 
the  assessment  of  taxes  when  it  provided  as  follows: 

"Sec.  2585.     After  receiving  from  the  auditor  of  state 

3nd  from  other  officers  and  authorities  legally  empowered  to 
etermine  the  rates  or  amounts  of  taxes  to  be  levied  for  the 
various  purposes  authorized  by  law,  statements  of  the  rates 
and  sums  to  be  levied  for  the  current  year,  the  county  auditor 
shall  forthwith  proceed  to  determine  the  sums  to  be  levied 
upon  each  tract  and  lot  of  real  property  adding  the  taxes  of 
any  previous  year  that  have  been  omitted,  and  upon  the  amount 
of  personal  property,  moneys  and  credits  listed  in  the  county, 
in  the  name  of  each  person,  company,  or  corporation  which 
shall  be  assessed  equally  on  all  real  or  personal  property  sub- 
ject to  such  taxes,  and  entered  in  one  or  more  columns,  in 
such  manner  and  form  as  the  auditor  of  state  prescribes." 

Note  that  this  section  speaks  about  the  sums  "to  be  levied 
upon  each  tract  and  lot  of  real  property  ♦  ♦  *  and  upon  the  amount 
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of  personal  property  *  ♦  *  listed  in  the  county  in  the  name  of 

each  person."    This  is  believed  to  be  an  accurate  expression. 

Section  2595,  General  Code,  provides  as  follows: 

"Sec.  2595.  On  or  before  the  first  day  of  October  each 
year,  the  county  auditor  shall  deliver  to  the  county  treasurer 
a  true  copy  or  duplicate  of  the  books  containing  the  tax  list 
required  to  be  made  by  him  for  the  year." 

We  have  it,  then,  that  the  original  tax  list  and  the  treasurer's 
duplicate  are  to  be  made  up  in  August  and  turned  over  in  October. 
In  practice  there  time  requirements  are  not  rigidly  observed. 

As  yet  we  have  no  real  light  on  how  the  auditor  proceeds  to 
ascertain  who  is  the  owner  of  real  estate. 

Section  2768  relates  to  the  duties  of  the  county  recorder;  yet 

it  is  believed  that  it  sheds  some  light  upon  the  problem  now  under 

consideration.    It  provides  as  follows : 

"Sec.  2768.  The  county  recorder  shall  not  record  any 
deed  of  absolute  conveyance  of  land  or  any  conveyance,  abso- 
lute or  otherwise,  of  minerals  or  mineral  rights  until  it  has 
been  presented  to  the  county  auditor,  and  by  him  indorsed 
'transferred,'  or  'transfer  not  necessary.'  Before  any  real 
estate  the  title  to  which  shall  have  passed  under  the  laws  of 
descent  shall  be  transferred,  as  above  provided,  from  the 
name  of  the  ancestor  to  the  heir  at  law  or  next  of  kin  of 
such  ancestor,  or  to  any  grantee  of  such  heir  at  law  or  next 
of  kin ;  and  before  any  deed  or  conveyance  of  real  estate  made 
by  any  such  heir  at  law  or  next  of  kin  shall  be  presented  to 
or  filed  for  record  by  the  recorder  of  any  county,  such  heir  at 
law  or  next  of  kin,  or  his  or  their  grantee,  his  agent  or  at- 
torney, shall  present  to  such  auditor  the  affidavit  of  such  heir 
or  heirs  at  law  or  next  of  kin,  or  of  two  persons  resident  of 
the  State  of  Ohio,  each  of  whom  has  personal  knowledge  of 
the  facts,  which  affidavit  shall  set  forth  the  date  of  such  an- 
cestor's death,  and  the  place  of  residence  at  the  time  of 
his  or  her  death ;  the  fact  that  he  or  she  died  intestate ;  the 
names,  ages,  and  addresses,  so  far  as  the  ages  and  addresses 
are  known  and  can  be  ascertained  of  each  of  such  ancestor's 
heirs  at  law  and  next  of  kin,  who  by  his  death  inherited  such 
real  estate  and  the  relationship  of  each  to  such  ancestor  and 
the  part  or  portion  of  such  real  estate  inherited  by  each,  which 
such  transfers  shalV  be  made  by  the  auditor  in  accordance 
with  the  statement  contained  in  such  affidavit,  and  such 
auditor  shall  indorse  upon  such  deed  or  conveyance  the  fact 
that  such  transfer  was  made  by  affidavit.  Such  affidavit  shall 
be  filed  with  the  recorder  of  the  county  in  which  such  real 
estate  is  situated  at  or  before  the  time  when  such  deed  or 
conveyance  shall  be  filed  with  such  recorder  for  record  and 
shall  be  by  him  recorded  in  the  record  of  deeds,  and  such  affi- 
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davit  of  descent  shall  be  by  him  indexed  in  the  general  index 
of  deeds,  in  his  office,  in  the  name  of  such  ancestor  as  grantor 
and  in  the  name  of  each  of  such  heirs  at  law  or  next  of  kin 
as  grantees  in  the  same  manner  as  if  such  names  occurred 
in  a  deed  of  conveyance  from  such  ancestor  to  said  heirs  at 
•  law  and  for  such  indexing  and  recording  the  recorder  shall 
receive  the  same  fees  as  are  provided  by  law  for  the  indexing 
and  recording  of  deeds.  *  *  *" 

Sections  10526  and  10527,  General  Code,  provide  as  follows : 

"Sec.  10526.  When  a  will  is  admitted  to  probate  which 
devises  real  estate  situated  in  the  county  where  it  is  recorded, 
or  when  the  certified  copy  of  a  will  is  filed  in  the  probate  court, 
as  hereinafter  provided  in  this  chapter,  which  devises  real 
estate  in  the  county  where  it  is  recorded,  upon  recording  such 
will,  the  court  shall  immediately  transmit  to  the  recorder  of 
the  county  in  which  the  will  is  recorded,  a  certificate  contain- 
ing the  fact  of  such  filing  and  probate,  the  name  of  the  tes- 
tator, the  name  of  the  devisees  of  the  real  estate,  and  a  descrip- 
tion of  such  real  estate  as  the  will  contains,  and  separately 
state  with  each  parcel  the  names  of  the  devisees  thereof,  to- 
gether with  the  volume  and  page  of  the  record  of  the  will." 

"Sec.  10527.  Upon  receipt  of  such  certificate,  the 
recorder  shall  record  it  in  the  books  provided  for  the  record- 
ing of  deed  and  index  such  records  in  the  name  of  the  testator 
as  grantor  and  the  devisees  as  grantees,  in  the  index  provided 
for  the  record  of  deeds..' 

Section  2573  completes  this  scheme  of  legislation,  as  follows: 

"Sec.  2573.  On  application  and  presentation  of  title,  with 
the  affidavits  required  by  law,  or  the  proper  order  of  a  court, 
the  county  auditor  shall  transfer  any  land  or  town  lot  or  part 
thereof  or  minerals  therein  or  mineral  rights  thereto,  charged 
with  taxes  on  the  tax  list  from  the  name  in  which  it  stands 
into  the  name  of  the  owner,  when  rendered  necessary  by  a 
conveyance,  partition,  devise,  descent  or  otherwise.  *  *  ♦ 
The  auditor  shall  indorse  on  the  deed  or  other  evidences  of 
title  presented  to  him  that  the  proper  transfer  of  the  real 
estate  therein  described  has  been  made  in  his  office  or  that  it 
is  not  entered  for  taxation,  and  sign  his  name  thereto." 

Some  questions  arise  upon  consideration  of  these  sections, 
the  answers  to  which  are  somewhat  obscure.  For  example,  it  is 
not  clear  whether  the  certificate  of  the  probate  judge  issued  under 
Section  10526  of  the  General  Code  can  be  recorded  without  transfer 
on  the  books  of  the  auditor. 

Certain  things  seem  reasonably  clear,  however.  In  the  first 
place,  in  the  event  of  the  sale  of  land  after  the  day  preceding  the 
second  Monday  of  April  in  a  given  year,  and  the  immediate  giving 
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of  a  conveyance  to  the  vendee,  such  vendee,  in  order  to  have  such 
a  conveyance  recorded,  would  be  required  to  have  it  transferred 
on  the  books  of  the  auditor.  The  only  tax  book  then  in  the  audi- 
tor's possession  would  be  the  tax  duplicate  made  up  in  the  preced- 
ing year.  The  name  would  be  changed  on  that  book.  Now  comes 
another  question  wihch  is  not  explicitly  covered  by  statute,  and 
that  is  as  to  whether  or  not  a  corresponding  change  is  to  be  made 
in  the  treasurer's  dupUcate  for  that  year.  Section  2588,  providing 
for  the  correction  of  errors,  declares  that  the  original  tax  list  and 
the  treasurers'  duplicate  shall  always  correspond  exactly  with  each 
other ;  yet  Section  2573  does  not  require  the  auditor  to  give  a  certi- 
ficate of  transfer  to  the  treasurer,  nor  has  any  section  been  found 
which  has  this  effect,  unless  it  be  Section  2592.  It  provides  as 
follows : 

"The  county  auditor  shall  keep  a  book  of  'additions  and 
deductions,'  in  which  he  shall  enter  all  corrections  of  the  dupli- 
cate made  after  delivery  thereof  to  the  treasurer,  which  either 
increase  or  diminish  the  amount  of  a  tax  or  assessment,  as 
stated  in  the  duplicate.  In  addition  to  the  marginal  correc- 
tions provided  for  in  section  twenty-five  hundred  and  eighty- 
eight,  he  shall  in  each  case  give  to  the  treasurer  a  certificate 
of  the  correction." 

This  section  does  not  dispose  of  the  question  because  it  is  not 
clear  that  a  transfer  is  a  'correction'  within  the  meaning  of  the 
last  sentence  thereof.  At  any  rate,  however,  the  auditor's  books 
will  be  changed  and  will  become  the  basis  of  the  new  tax  list  and 
duplicate  which  he  is  to  make  up  between  the  August  and  October 
following.  The  only  name  that  will  appear  on  those  new  tax  books 
will  be  the  name  of  the  grantee  in  the  deed.  In  the  event,  there- 
fore, that  the  taxes  assessed  on  the  real  estate  are  not  paid  in 
the  December  and  June  following,  and  steps  are  taken  by  the 
treasurer  to  collect  the  tax  from  the  "owner,"  the  conclusion  is 
irresistible  that  the  only  person  against  whom  he  can  proceed  is 
the  grantee  who  purchased  the  real  estate  after  the  lien  date.  The 
treasurer  has  no  other  basis  on  which  to  go;  he  does  not  know 
from  any  record  in  his  office  whether  the  land  changed  hands 
before  the  day  preceding  the  second  Monday  of  April  or  after  that 
day;  he  has  no  warrant  to  collect  the  tax  from  any  person  other 
than  the  person  in  whose  name  the  lands  are  listed  for  taxation, 
and  that  person,  in  the  case  supposed,  purchased  the  land  and 
became  its  owner  after  the  day  preceding  the  second  Monday  of 
April. 

This  course  of  reasoning  seems  to  establish  beyond  question 
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the  conclusion  that  the  lien  date  in  and  of  itself  is  an  immaterial 
factor  in  the  problem  now  under  consideration. 

But  when  we  come  to  apply  the  same  course  of  reasoning  to 
the  case  of  transfer  by  death  new  difficulties  are  encountered.  It 
is  true  that  under  the  statutes  of  wills  and  descent  and  distribu- 
tion the  succession  takes  place  immediately  at  death;  yet  the 
auditor's  tax  books  are  not  automatically  changed.  They  may  be, 
indeed,  and  if  they  are  the  new  duplicate  will  be  made  upon  the 
basis  of  the  information  that  has  come  officially  into  the  auditor's 
office;  but  if  no  affidavits  of  descent  are  presented,  or  if  the  will 
is  not  filed  for  probate,  or,  being  admitted  to  probate  and  the  pro- 
bate judge's  certificate  issued,  the  order  of  the  probate  court  is 
not  offered  to  the  auditor  for  transfer  (as  to  which  there  seems 
to  be  no  positive  requirement),  then  it  would  seem  that  there 
is  no  positive  requirement  of  law  that  the  auditor  should  either 
take  steps  to  ascertain  whether  the  former  owner  has  title  or  not, 
much  less  to  ascertain  who  has  succeeded  him  in  ownership  under 
the  statutes  of  descent  and  distribution  or  under  a  will.  Possibly, 
if  the  auditor  does  make  up  his  new  duplicate  on  the  basis  of  in- 
formation informally  coming  to  his  knowledge,  the  entry  will  be 
correct  and  proper  in  law,  but  even  this  seems  doubtful. 

All  these  doubts  can  be  resolved,  in  the  opinion  of  this  de- 
partment, by  regarding  as  done  that  which  in  the  due  and  orderly 
course  of  affairs  ought  to  be  done.  That  is  to  say,  for  inheritance 
tax  purposes  it  ought  to  be  assumed  that  the  proper  transfer  will 
be  or  has  been  made,  and  that  persons  who  have  succeeded  on  the 
death  of  the  former  owner  to  parcels  of  real  property  will  appear 
on  the  duplicate  to  be  made  up  and  delivered  in  October  as  the 
owners  of  the  respective  tracts.  Then  it  would  have  to  be  pre- 
sumed that  if  the  taxes  should  become  delinquent,  and  personal 
process  for  their  collection  should  be  instituted,  that  process  would 
be  directed,  not  against  the  executor  or  administrator  of  the  estate 
of  the  decedent,  but  against  the  heirs  or  devisees.  To  be  sure, 
under  certain  circumstances  the  executor  or  administrator  might 
rightfully  pay  the  taxes,  but  in  that  event  he  would  be  entitled  to 
recoup  himself,  or,  rather,  the  estate  represented  by  him,  out  of 
the  rents  and  profits  of  the  real  estate,  if  collected  by  him,  or  by 

proceeding  against  the  heirs  or  devisees  personally. 
Warner  v.  York,  16  C.  C.  (N.  S.),  369. 

The  principles,  then,  upon  which  this  opinion  proceeds  may  be 

restated  as  follows: 

(1)     Personal  liability  to  pay  a  tax  assessed  upon  real  estate 
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can  be  predicated  only  upon  the  fact  that  the  name  of  the  person 
appears  on  the  treasurer's  duplicate  as  the  owner  of  the  real  estate. 

(2)  The  person  whose  name  would  appear  on  the  duplicate 

as  the  owner  of  real  estate  in  the  orderly  course  of  events  is  the 

person  who  becomes  the  owner  thereof  before  the  tax  list  and  dupli- 
cates are  made  up  by  the  auditor  and  delivered  to  the  treasurer. 

(3)  It  follows,  therefore,  that  where  an  owner  of  real  estate 
dies  on  or  after  the  day  preceding  the  second  Monday  of  April  in 
any  year,  and  prior  to  the  first  day  of  October  in  that  year,  the 
taxes  which  become  a  lien  on  the  lands  of  such  deceased  person 
on  the  day  preceding  the  second  Monday  of  April  are,  neverthe- 
less, to  be  regarded  as  a  personal  liability  of  him,  or  them,  who 
succeed  by  intestacy  or  will  to  his  ownership. 

(4)  Though  an  executor  or  administrator  may  rightfully 
pay  taxes  on  lands  of  his  decedent  which  he  controls  in  either  capa- 
city, yet  such  payments  are  not  proper  charges  against  the  estate 
as  such,  but  should  be  charged  to  the  heirs  or  devisees  by  the 
executor  or  administrator. 

(5)  In  determining  inheritance  tax  no  account  should  be 
taken  of  real  property  taxes  which  became  a  lien  before  the  de- 
cedent's death,  where  the  personal  obligation  to  pay  such  taxes 

rests  upon  the  heir  or  devisee.    Such  taxes  are  imposed  upon  the 
heir  or  devisee,  as  the  case  may  be,  because  the  land  is  his,  and 

do  not  rest  upon  him  as  a  burden  created  by  or  during  the  life  of 

the  decedent. 

The  principle  which  applies  hefe  is  well  stated  in  Gleason  and 

Otis  on  Inheritance  Taxation,  as  follows: 

"General  taxes  and  assessments  ♦  ♦  *  are  allowed  as  a 
deduction  if  they  were  a  debt  of  the  decedent;  so,  when  they 
are  so  far  complete  that  the  name  of  the  person  assessed  as 
the  owner  cannot  be  changed  or  altered  by  the  assessment 
officers,  they  are  to  be  deducted.  *  *  *•' 

"Taxes  due  at  death  of  decedent  are  payable  out  of  his 
personal  estate,  and  taxes  accruing  subsequently  are  charge- 
able to  the  land.  *  *  *" 

It  is  concluded,  therefore,  that  the  Commission's  questions 
should  be  answered  as  follows: 

(1)  Jf  a  person  dies  on  or  after  tax  listing  day  and  before 
October  1st  in  any  year,  the  probate  court  when  determining  in- 
heritance tax  on  the  estate  should  deduct  as  a  general  debt  the 
taxes  for  that  year  on  the  personality  of  the  decedent. 

(2)  Under  the  same  circumstances,  the  taxes  for  that  year 
on  the  real  estate  of  the  decedent  should  not  be  deducted  as  a 
general  debt. 
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No.  17039— The  SUte  of  Ohio,  on 
Relation  of  the  Village  of  Cuyahoga 
Heights,  Ohio,  a  Municipal  Corpora- 
tion, V.  John  A.  Zangerle,  as  Auditor 
of  Cuyahoga  County,  Ohio, 

No.  17049— The  State  of  Ohio,  on 
Relation  of  the  City  of  West  Park, 
Ohio,  V.  John  A.  Zangerle,  as  Auditor 
of  Cuyahoga  County,  Ohio. 

In  Mandamus. 

Johnson,  J. 

1.  The  general  assembly  in  the 
exercise  of  the  legislative  power  con- 
ferred by  the  constitution  has  auth- 
ority to  enact  general  laws  prescrib- 
ing health,  sanitary  and  similar  regu- 
lations effective  throughout  the  state; 
and  to  provide  such  reasonable  class- 
ification therein  as  may  be  deemed 
necessary  to  accomplish  the  object 
sought. 

2.  The  peace,  morals,  health  and 
safety  of  the  people  are  a  matter  of 
concern  to  the  state,  and  when  the 
state  has  enacted  general  laws  pro- 
viding sanitary  and  similar  regula- 
tions effective  throughout  the  state 
the  different  subdivisions  of  the  gov- 
ernment may  be  required  to  contrib- 
ute to  the  carrying  out  of  the  legis- 
lation. 

3.  Where  there  are  two  possible 
interpretations  of  a  statute,  one  of 
which  will  render  it  valid  and  the 
other  invalid,  courts  will  adopt  the 
former  so  as  to  bring  it  into  harmony 
with  the  constitution. 

4.  The  Griswold  health  act  (108 
0.  L.,  pt.  2,  pages  1085;  Section  1261- 
16  et  seq.,  General  Code)  does  not  re- 
guire  the  application  of  a  tax  levied 
for  a  certain  distinct  object  to  a  diff- 
erent object  in  violation  of  Section  5, 
Article  XII  of  the  Constitution,  and 
it  is  the  duty  of  the  county  auditor 
in  retaining  the  prorata  amount  ap- 
portioned to  each  township  and 
municipality  for  health  purposes  to 
do  so  only  from  such  funds  as  are 
legally   applicable  to   such   purposes. 

5.  The  Hughes  health  law  (108  O. 
L.,  pt.  1,  236;  Section  1261-16  et  seq.. 


General  Code),  the  Griswold  law  (108 
0.  L.,  pt.  2,  1085),  which  amended  it, 
are  valid  enactments  not  in  conflict 
with  the  provisions  of  the  constitu- 
tion. 

Writ  denied. 

Marshall,  C.  J.,  Hough,  Wana- 
maker,  Robinson,  Jones  and  Mathias, 
JJ.,  concur. 

No.  16436 — State  ex  rel.  Price,  v. 
L.  J.,  Huwe,  et  al.    In  Mandamus. 

Matthias,  J. 

1.  A  proceeding  in  mandamus  may 
be  maintained  to  require  a  public  of- 
ficer to  perform  an  act  which  the  law 
specially  enjoins  as  a  duty  resulting 
from  his  office  where  there  is  not  a 
plain  and  adequate  remedy  in  the  or- 
dinary course  of  law. 

2.  The  amount  due  from  each 
county  for  the  support  of  inmates 
therefrom  in  the  state  institution  for 
feeble  minded  youth  should  be  deter- 
mined and  the  claim  therefor  pre- 
sented and  paid  as  prescribed  by  Sec- 
tion 1815-12,  General  Code.  Presen- 
tation of  such  claim  to  and  allowance 
by  the  board  of  county  commis- 
sioners is  not  required. 

3.  An  action  in  mandamus  may  be 
maintained  to  enforce  payment  of 
such  claim,  and,  where  the  petition 
avers  that  there  were  not  sufficient 
funds  in  the  county  treasury  to  pay 
the  same,  the  county  commissioners 
as  well  as  the  auditor  and  treasurer 
are  proper  parties. 

Demurrer  to  amended  petition 
over-ruled. 

Marshall,  C.  J.,  Johnson,  Wana- 
maker  and  Jones,  JJ.,  concur. 


MOTION  DOCKET 

17146-TNellie  McMurtrie  v.  Wheel- 
ing Traction  Co.  Motion  by  plaintiff 
to  dispense  with  printing  exhibits  in 
Cause  No.  17146  on  the  General 
Docket.     Sustained. 

17229 — John  Barton  Payne,  Direc- 
tor General,  v.  Catherine  Lind,  Admrx. 
Motion    for    an    order    directing    the 
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Court  of  Appeals  of  Hamilton  county 
to  certify  its  record.  Sustained  as  to 
Big  Four  case. 

17230— John  Barton  Payne,  Direc- 
tor General,  v.  Catherine  Lind,  Admrx. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Hamilton  county 
to  certify  its  record.  Overruled  as 
to  B.  &  0.  S.  W.  case. 

16449— John  M.  Warner  v.  State  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  of  the  Court  of  Appeals 
of   Cuyahoga   county.     Sustained. 

17044 — Samuel  Rosenthal  et  al.  v. 
The  American  Guaranty  Co.  et  al. 
Motion  by  plaintiff  to  dispense  with 
printing  certain  exhibits  in  Cause  No. 
17044  on  the  General  Docket.  Sus- 
tained. 

17119— John  M.  Burke  v.  State  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Fairfield  county.  Former  entry 
vacated,  sua  sponte,  and  motion  sus- 
tained. 

17144 — Martha  Jane  Butterfield  v. 
City  of  Cincinnati.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  county  to  certify  its 
record.    Overruled. 

17198— Phillipina  Schram  v.  City  of 
Cincinnati.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Hamilton 
county  to  certify  its  records.  Sus- 
tained. 

17203— Walter  F.  Tinker  et  al  v. 
Mary  A.  Sauer.  Motion  for  an  or- 
der dispensing  with  the  printing:  of 
exhibits  attached  to  bill  of  exceptions 
in  Cause  No.  17203  on  the  general 
docket.    Sustained. 

17212— The  Globe  Security  &  Loan 
Co.  V.  George  P.  Carrel,  auditor.  City 
of  Cincinnati.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Sustained. 

17218— The  Cincinnati  Collateral 
Loan  Co.  v.  George  P.  Carrel,  auditor. 
City  of  Cincinnati.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  county  to  certify  its 
record.     Sustained. 

17214 — The  Beneficial  Loan  Society 
V.  George  P.  Carrel,  auditor,  City  of 


Cincinnati.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Ham- 
ilton county  to  certify  its  record.  Sus- 
tained. 

17215— The  Welfare  Loan  Co.  v. 
George  P.  Carrel,  auditor,  City  of 
Cincinnati.  Motion  for  an  order  di- 
recting the  Court  of  Apeals  of  Ham- 
ilton county  to  certify  its  record.  Sus- 
tained. 

17216 — The  Citizens'  Mortgage 
Loan  Co.  v.  George  P.  Carrel,  auditor. 
City  of  Cincinnati.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  county  to  certify  its 
record.     Sustained. 

17222 — The  Highway  Construction 
Co.  V.  The  SUndard  Oil  Co.  Motibn 
for  an  order  directing  the  Court  of 
Appeals  of  Lorain  county  to  certify 
its  record.    Overruled. 

17222 — The  Highway  Construction 
Co.  v.  The  Standard  Oil  Co.  Motion 
by  defendant  to  strike  motion  to  cer- 
tify record  from  the  files.    Sustained. 

17224 — Marie  Lombardo  v.  Theresa 
Ferri.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Mahoning 
county  to  certify  its  record.  Over- 
ruled. 

17225 — Ivy  E.  Ellis  v.  Simeon 
Smith,  Exctr.,  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Coshocton  county  to  certify  its 
record.     Overruled. 

17228 — Jennie  Valentine  et  al  v. 
Lettie  C.  Green  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Pickaway  county  to  certify  its 
record.    Overruled. 

17246 — ^The  Columbus  Mutual  Life 
Insurance  Co.  v.  Margaret  A.  Jordan. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Logan  county  to 
certify  its  record.     Overruled. 

17249 — John  Barton  Payne,  director 
general  of  railroads,  agent,  v.  Delia 
May  Greenwell,  Admx.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Hamilton  county  to  certify 
its  record.     Overruled. 

17251 — James  C.  Davis  as  litigation 
agent  for  U.  S.  administration,  etc., 
V.  Boone  E.  Snapp.  Motion  for  an 
order  directing  the  Court  of  Appeals 


Supreme  Court 


249 


of    Cuyahoga    county    to    certify   its 
record.    Overruled. 

1725a— James  P.  Carpenter  v.  The 
Joint  Board  of  County  Commissioners 
of  Wayne  and  Holmes  counties  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Holmes  county 
to  certify  its  record.    Overruled. 

17280 — The  Industrial  Commission 
of  Ohio  et  al.  v.  Mary  A.  Cross  et 
al.  Motion  for  an  order  directing  the 
Court  of  Appeals  of  Hamilton  county 
to  certify  its  record.    Sustained. 

17285— Cleve  Hallet  v.  The  State 
of  Ohio.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Athens  county 
to  certify  its  record.     Overruled. 


GENERAL  DOCKET 

16436— The  State,  ex  rel.  Price, 
Atty.  Genl.,  v.  Louis  J.  Huwe,  treas., 
et  al.  In  Mandamus.  Demurrer  to 
petition  overruled. 

16764--James  Smith  v.  Central 
Power  Co.  Crawford.  Judgment  af- 
firmed. 


16765 — Gertrude  Hamilton  v.  The 
Central  Power  Co.  Crawford.  Judg- 
ment affirmed. 

16766 — Minnie  Hammaker  v.  The 
Central  Power  Co.  Crawford.  Judg- 
ment affirmed. 

16767— John  Casey  v.  The  Central 
Power  Co.  Crawford.  Judgment  af- 
firmed. 

17039— Village  of  Cuyahoga  Heights 
V.  John  A.  Zangerle,  Auditor.  In 
Mandamus.     Writ  denied. 

17049— City  of  West  Park  v.  John 
A.  Zangerle,  auditor.  In  Mandamus. 
Demurrer  to  petition  sustained. 

16980— The  State,  ex  rel.  John  M. 
Warner,  v.  George  P.  Baer  et  al., 
judges.    In  Mandamus.     Writ  denied. 

17019— State  of  Ohio  v.  Harry  Mar- 
cinski.  Cuyahoga.  Judgment  re- 
versed. 

17036— State  of  Ohio  v.  Edward 
Driscoll.  Crawford.  Judgment  af- 
firmed. 
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NEW  OHIO  INCORPORATIONS 

The  Guernsey  Livestock  Co.,  Cam- 
bridge; $3,000.  H.  K.  Crow,  L.  H. 
Wilson,  Walter  A.  Webster,  Aaron 
Patterson,  R.  B.  Stiers. 

The  Anderson  Oil  and  Gas  Co.,  New 
Philadelphia;  $10,000.  Geo.  A.  Ander- 
son, S.  D.  Anderson,  N.  B.  Rolli,  G. 
F.  Beaber,  Walter  C.  Graff. 

The  Berkshire  Realty  &  Investment 
Co.,  Cleveland;  |10,000.  E.  S.  Cou- 
zens,  £.  E.  Laubscher,  R.  J.  Hesser, 
L.  R.  Schenkel,  W.  J.  Davis. 

The  American  Turn-Auto  Co.,  Co- 
lumbus; $10,000.  Howard  M.  Ben- 
nett, Erma  I.  Bennett,  Morton  S. 
Browne,  Stephen  A.  Sharp,  Chas.  W. 
Haas. 

The  Hearing  Tool  Co.,  Zanesville; 
$26,000.  S.  D.  Hearing,  H.  W.  Unkel, 
May  Hearing,  Herbert  Reeves,  Edward 
Cain. 

The  Halter  &  Ragg  Sign  Co.,  Cleve- 
land; $500.  Roscoe  M.  Ewing,  James 
L.  Lind,  M.  W.  Vickery,  James  G. 
Bingham,  O.  P.  Moon. 

The  Lake  City  Mortgage  Co.,  San- 
dusky; $500.  Wm.  Schoeneman,  W. 
C.  Schaub,  John  A.  Feick,  R.  D.  Mitch- 
ell,  E.  J.  Rosino. 

The  Checkered  Front  Stores  Co., 
Youngstown;  $20,000.  A.  B.  Calvin, 
B.  L.  Smith,  J.  D.  Jack,  A.  W.  Ken- 
nedy, R.  E.  Hart. 

The  Piggly  Wiggly-Cleveland  Co., 
Cleveland  Hghts.;  $500.  R.  R.  Ham- 
ilton, Edw.  C.  Daoust,  C.  A.  Alexan- 
der, Quay  H.  Findkiy,  R.  L.  Have- 
rick. 

The  Sterling  Mine  Supply  &  Mfg. 
Co.,  Cincinnati;  $100,000.  L.  B.  Turn- 
bull,  Jr.,  H.  A.  Bayless,  John  R. 
Shindel,  Morison  R.  Waite,  E.  M. 
Grooms. 

The  Miamisburg  Coal  and  Lumber 
Co.,  Miamisburg:  $10,000.  Virgil  S. 
Knight,  John  Mootz,  Virgil  Schaeffer, 
Carl  Brough,  Betty  Stainrock. 

The  Lafferty  Real  Estate  Co.,  Laf- 
ferty;  $10,000.  Giaointo  Datress, 
Domnico  Maori,  Angelo  Gilli,  Jr.,  Joe 
McCluskey,  Chas.  Valentine,  John  Dal- 
Priaz,  N.  Frank  Crillary. 

The  J.  W.  Riehl  Co.,  Canton;  $15,- 
000.  J.  W.  Riehl,  Wendell  Herbruck, 
F.  B.  Melchiro,  James  Schlemmer, 
Fred  W.  Wilson. 


The  Ideal  Dress  Co.,  Cleveland: 
$10,000.  Louis  Cooper,  Y.  Wolf, 
Joseph  Getzov,  Morris  Friedman,  Mol- 
lie  Friedman. 

The  National  Emblem  &  Specialty 
Co.,  Toledo;  $10,000.  Harry  S.  Fox, 
J.  H.  Johnson,  Dagmar  Erikson, 
Thomas  R.  Manton,  Frances  Hammer- 
smith. 

The  Circle  Svgs.  &  Loan  Co.,  Cleve- 
land; $1,000,000.  Ralph  W.  Sanborn, 
Chas.  T.  Rich,  Clark  T.  McConnell, 
Harry  F.  Pattie,  M.  Kubik. 

The  Queen  Citv  Bldg.  &  Constr.  Co., 
Cincinnati;  $25,000.  Geo.  R.  Gable, 
Raymond  Brotherton,  Anthony  F. 
Walters,  Carl  Huprich,  Oscar  Deieh- 
man. 

The  Pennsv  Oil  Co.,  Gallon;  $10,000. 
Joseph  McAllister,  E.  B.  Beall,  I.  M. 
Smith,  Clarence  Chubb,  Herman  L. 
Plack. 

The  National  Automobile  Products 
Co.,  Cleveland;  $10,000.  F.  M.  Tag- 
gart,  F.  S.  Fisher,  Robert  M.  Gordon, 
B.  E.  Coe,  Jack  Wilson. 

The  Visco  Chemical  Products  Co., 
Cleveland;  $25,000.  R.  C.  Hyre,  W.  C. 
Kelley,  M.  J.  Walther,  Raymond  E. 
Hyre,  C.  Kees. 

The  Madison  Square  Svgs.  &  Loan 
Co.,  Cleveland;  $1,000,000.  Ralph  W. 
Sanborn,  Chas.  T.  Rich,  Clark  T.  Mc- 
Connell, Harry  F.  Pattie,  M.  Kubik. 

The  Union  Sales  Co.,  Cleveland: 
$10,000.  K.  L.  Fuller,  J.  Jander,  A, 
L.  Bishop,  R.  Grosser,  W.  C.  McCuI- 
lough. 

The  Universal  Service  Co.,  Cleve- 
land; $10,000.  C.  P.  Weaver,  C.  O. 
Farquharson,  H.  H.  Hubbard,  W.  B. 
Lemmon,  Marion  Brown. 

The  Riber  Edge  Sales  Co.,  Cleve- 
land; $1,000.  G.  F.  Williams.  Edgar 
R.  Bayes,  L.  E.  Giel,  A.  W.  Bell,  Lex 
Kintner. 

The  Dubsky  Furniture  Co.,  Cleve- 
land; $100,000.  Julius  H.  Dubsky, 
Thedore  Hertz,  Lillian  Hertz,  Jennie 
Elsoffer,  Dora  Klein. 

The  Maples  Manufacturing  Co., 
Sandusky ;  $2500.  T.  T.  Morgan,  John 
A.  Feick,  Lawrence  Maples,  James  F. 
Flynn,  jr.,  Geo.  C.  Steineman. 

The  Miho  Co.,  Cincinnati;  $10,000. 
J.  Charles  Hooper,  Walter  Rosenstiel, 
E.  Brown,  B.  Pinkerton,  Paul  P.  Suiter. 
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PUBLIC  UTILITIES  COMMISSION 


No.  2327 — ^In  the  Matter  of  the  Investigation  by  the  Commission, 
Upon  Its  Own  Motion,  of  the  Rates  and  Charges  Now  in  Effect 
for  the  Transportaticm  6t  Freight  in  Intrastate  TraflBc  Upon  the 
Railroads  and  Railways  in  Ohio. 


(Dated  December  5,  1921.) 

Finding 

The  Commission  on  its  own  motion  instituted  an  investigation 
to  determine  the  justness  and  reasonableness  of  the  rates  and 
charges  now  in  effect  for  the  transportation  of  freight  in  intrastate 
traffic  upon  the  lines  of  all  railroad  and  railway  companies  operating 
within  the  State  of  Ohio  and  the  rates  and  charges  designated  to  be 
investigated  in  this  branch  of  the  proceeding  are  those  on  drain  tile. 

Drain  tile  is  a  non-vitrified  product,  manufactured  principally 
from  surface  clays,  the  clays  found  in  Ohio  being  particularly  well 
adapted  to  the  manufacture  of  the  product.  There  are  numerous 
plants  well  distributed  throughout  the  state  and  competition  for 
business  is  very  keen.  Drain  tile  being  hollow  and  more  or  less 
fragile,  the  inherent  nature  of  the  commodity  prevents  heavy  load- 
ing. The  average  loading  is  from  36,000  to  40,000  pounds  per  car 
and  the  average  haul  is  approximately  fifty  miles.  It  is  usually 
sold  f.  o.  b.  destination  to  farmers  and  dealers  in  rural  communities 
and  deliveries  are  made  upon  team  tracks  at  such  points,  thereby 
relieving  the  carriers  of  expensive  switching  and  other  terminal 
expense  usually  encountered  in  making  deliveries  through  congested 
districts  in  large  cities.  ThjB  product  moves  chiefly  in  box  cars 
but  sometimes  in  gondolas  (with  the  exception  of  hopper  bottom). 
In  furnishing  box  cars  for  loading  tile  the  carriers  usually  select 
those  that  are  defective,  with  leaky  roofs,  bad  floors,  without  doors, 
and  otherwise  unfit  for  grain  and  other  high  class  commodities.  No 
expedited  service  is  required  on  this  traffic  and  it  usually  moves 
under  weight  agreements,  thus  eliminating  the  expense  of  weigh- 
ing. The  record  shows  that  the  chief  elements  in  the  cost  of  pro- 
ducing drain  tile  are:    Coal,  freight  on  coal  and  labor. 

Witnesses  for  drain  tile  interests  laid  considerable  emphasis  on 
the  fact  that,  according  to  the  official  classification  specifications, 
about  570  lbs.  of  lumber  (known  as  dunnage)  must  be  provided  in 
each  car  of  tile  bulk  heads  and  bracing  and  that  freight  is  assessed 
on  such  dunnage  at  the  rate  applicable  on  the  tile.    It  appears  that 
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to  determine  the  just  ness  and  reasonableness  of  rates  and  charges 

these  regulations  were  adopted  after  a  conference  between  the 

shippers  and  the  carriers  and  that  the  dunnage  is  necessary  in  order 

to  prevent  breakage  in  transit. 

"Carriers  are  obligated  to  furnish  suitable  cars  and  to  re- 
ceive and  transport  goods  tendered  to  them  in  safe  shipping 
condition,  but  are  not  obligated  to  prepare  shipments  for  trans- 
portation. 

Undoubtedly  the  carriers  are  within  their  right  in  requiring 
shippers  to  prepare  or  unload  their  shipments  in  a  manner  that 
will  insure  safe  carriage  under  ordinary  tr^^nsportation  conditions 
and  under  such  circumstances,  it  is  the  opinion  of  the  Commission 
that  they  are  entitled  to  assess  freight  on  the  gross  weight  trans- 
ported. 

The  weight  agreement  previously  referred  to  is  a  matter  of 
mutual  agreement  and  convenience,  both  to  the  carrier  and  the 
shipper.  The  shipper  is  not  compelled  to  enter  into  the  arrange- 
ment and  there  are  advantages  to  the  shipper  and  carrier  alike. 

The  box  cars  furnished  by  the  carriers  would  appear  to  be  suit- 
able for  tile  loading,  although  they  would  fail  to  meet  the  require- 
ments for  grain  and  other  high  grade  commodities.  The  fact  that 
the  tile  shipper  can  use  such  defective  equipment  operates  in  his 
favor,  especially  in  times  of  car  shortage. 

It  is  claimed  that  the  rate  on  coal  is  a  proper  element  to  con- 
sider in  arriving  at  the  reasonableness  of  the  rates  on  drain  tile  be- 
cause approximately  15%  of  the  cost  of  producing  drain  tile  is  the 
freight  paid  on  coal.  This  is  a  moot  question,  subject  to  many  and 
varied  ramifications,  however,  the  generally  accepted  theory  is  that 
every  commodity  should  pay  its  own  way.  Undoubtedly  the  price 
of  coal  and  the  freight  rate  on  same  are  very  important  factors  in 
determining  the  price  of  tile  to  the  consumer.  The  coal  rates  are 
not  challenged  in  this  proceeding,  but  if  the  tile  manufacturers  be- 
lieve that  the  coal  rates  are  excessive  and  contributing  toward  the 
prostration  of  their  industry,  they  have  recourse  by  way  of  formal 
complaint  before  the  Commission. 

Certain  comparisons  were  submitted  between  the  rates  on  drain 
tile  and  those  applicable  on  crushed  stone.  When  rate  compari- 
sons are  offered  in  evidence  in  substantiation  of  a  claim  of  unrea- 
sonableness, they  should  be  accompanied  by  such  testimony  as  is 
possible  showing  the  transportation  circumstances,  value  of  the 
commodity,  average  weight  per  car,  risk  involved  in  transit,  volume 
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of  the  traffic,  equipment  required,  etc.  Aside  from  the  fact  that 
manufactured  products  usually  take  a  higher  rate  than  raw  ma- 
terial, drain  tile  and  crushed  stone  are  so  dissimilar  in  nature,  that 
the  naked  rate  comparisons  as  submitted  are  of  but  little  value  in 
determining  the  issue  involved  in  this  proceeding. 

The  record  indicates  that  the  peak  price  for  drain  tile  was 
reached  in  August,  1920,  and  up  to  that  time  there  had  been  a 
steady  and  increasing  demand  or  market  for  the  product  and  that 
the  decline  in  demand  was  coincident  with  the  advance  of  40% 
in  freight  rates  levied  under  ex  parte  74,  Ohio  885.  Further  that 
while  the  price  of  tile  has,  since  August  26, 1920,  been  reduced  40% 
(made  possible  by  decrease  in  cost  of  labor  and  coal) ,  the  demand 
has  not  been  stimulated  and  a  large  number  of  plants  have  been 
compelled  to  shut  down  due  to  lack  of  orders. 

Professor  Overholt  of  the  Ohio  State  University,  in  testifying 
on  behalf  of  the  drain  tile  interests,  stated  that  a  recapitulation  of 
replies  to  questions  put  on  the  assessors'  blanks  in  the  year  1917 
shows  that  2,060,677  acres  of  crops  were  totally  or  partially  de- 
stroyed in  the  year  1917  on  account  of  lack  of  drainage  and  at  the 
rate  at  which  tile  were  put  in  year  1917  it  would  take  about  200 
years  to  get  all  Ohio  tillable  land  satisfactorily  drained;  that  only 
one  acre  in  seven  of  Ohio  tillable  land  is  drained  and  this  does  not 
include  102,000  acres  of  swamp  land  that  has  never  been  farmed. 
At  the  Clermont  County  experiment  farm  the  net  gain  from  fer- 
tilizers, manure  and  lime  used  on  drained  land  was  enough  greater 
than  the  gain  from  the  same  treatment  on  undrained  land  to  pay 
for  the  fertilizers  and  in  eight  years'  time  to  pay  for  the  cost  of 
drainage,  principal  and  interest.  All  going  to  show  that  there  is  an 
enormous  need  for  drain  tile  on  the  farm  throughout  the  state  and 
in  order  to  get  the  full  benefit  out  of  fertilizers,  the  land  should 
first  be  tiled.  Professor  Overholt  testified  further  that  he  had 
visited  every  county  in  the  state  and  found  everywhere  a  marked 
decrease  in  the  use  of  tile,  and  the  farmer  gave  as  his  reason  for  not 
buying  tile  that  the  cost  is  too  high,  that  he  is  waiting  for  pre-war 
prices. 

The  drain  tile  interests  have  presented  their  case  largely  on 
the  basis  of  economic  necessity.  Little  evidence  was  introduced  by 
them  as  to  the  reasonableness  of  specific  rates.  They  claim  that 
drain  tile  will  not  move  on  the  present  rates  and  seek  removal  of  the 
40%  increase  made  under  ex  parte  74,  Ohio  885. 

Randall's  Exhibit  3-A  is  a  statement  showing  the  rates  on  drain 
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tile  from  Junction  City  to  twenty-three  representative  points  in 
Ohio,  distances  ranging  from  three  to  one  hundred  and  five  miles. 
It  reflects  the  various  rate  advances  and  shows  that  drain  tile  rates 
have  been  increased  slightly  over  100%  in  the  past  seven  years. 
Also  that  the  present  tile  rates  are  on  a  basis  of  approximately 
64%  of  the  sixth  class  rate  applicable  in  this  territory.  The  exhibit 
shows  that  the  present  rate  on  drain  tile  for  a  two  line  haul  of  fifty 
miles  (average  haul  on  drain  tile)  is  9c  per  cwt.  This  applied  to 
the  average  load  of  40,000  pounds  would  result  in  a  freight  charge 
of  $36.  At  the  rate  in  effect  prior  to  ex  parte  74,  the  freight  charge 
for  the  same  haul  would  be  $26.  With  the  present  price  of  drain 
tile  ranging  from  $150  to  $200  per  car  f .  o.  b.  the  plant,  it  is  difficult 
to  deduce  from  these  figures  that  the  comparatively  small  item  of 
$10  per  car  in  the  freight  charge  is  responsible  for  the  failure 
on  the  part  of  the  farmer  to  purchase  drain  tile,  and  it  is  exceed- 
ingly doubtful  if  the  rate  reduction  sought  would  stimulate  the 
movement  of  drain  tile  to  any  appreciable  extent. 

The  record  shows  that  the  farming  industry  is  in  a  state  of 
financial  prostration,  receiving  for  its  products  prices  which  have 
fallen  to  pre-war  levels,  but  paying  transportation  costs  and  prices 
for  articles  needed  on  the  farm  on  basis  of  a  much  higher  level. 
Also  that  while  the  drain  tile  manufacturer  has  reduced  his  prices 
to  a  point  where  there  is  little  or  no  margin  of  profit,  still  there  is 
very  little  demand  for  his  product.  This  is  to  be  regretted,  of 
course,  but  the  situation  in  general  is  due  to  world-wide  infiuences 
entirely  beyond  control  of  this  Commission. 

On  the  other  hand,  the  evidence  shows  with  equal  clarity  that 
respondents  are  likewise  suffering  from  financial  depression  and 
that  their  net  earnings  have  been  far  below  the  recognized  stand- 
ard, although  the  tendency  is  now  upward. 

Summarizing*  the  situation  before  us,  it  appears  that  the  rea- 
son the  farmer  is  not  buying  drain  tile  today  is  not  due  so  much  to 
the  freight  charge  as  it  is  to  the  fact  that  the  price  of  tile  itself  is 
out  of  line  with  his  ability  to  buy. 

We  have  previously  held  that  the  economic  factor  is  one  that 
should  be  given  consideration  in  determining  the  reasonableness 
of  a  rate  structure  but  this  factor  of  itself  cannot  be  controlling. 
The  record  fails  to  show  that  drain  tile  rates  in  Ohio  are  any  higher 
than  those  in  effect  in  adjacent  states  or  any  higher  than  those  ap- 
plicable on  interstate  traffic  between  Ohio  and  neighboring  states. 

After  a  careful  consideration  of  all  the  evidence,  we  are  forced 
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to  the  conclusion  that  the  record  as  made  will  not  support  a  finding 
that  the  rates  assailed  are  unjust  and  unreasonable. 
An  appropriate  order  will  be  entered. 


Order 

The  Commission  having  heretofore,  by  order  duly  made  and 
entered  herein,  entered  upon  an  investigation  to  determine  the 
justness  and  reasonableness  of  the  rates  and  charges  now  main- 
tained, imposed  and  collected  by  the  railroad  and  railway  companies 
operating  within  the  State  of  Ohio  for  the  transportation,  in  intra- 
state traffic  within  said  State,  of  all  commodities;  and,  after  due 
notice  to  all  of  said  respondents,  entered  upon  and  made  such  an 
investigation  of  the  rates  and  charges  of  the  respondents  for  the 
transportation,  in  such  traffic,  of  drain  tile  and  having  given  due 
consideration  to  the  testimony  adduced  and  exhibits  offered  at  such 
investigation,  and  the  argument  of  counsel,  and  being  fully  advised 
in  the  premises,  and  having  this  day  made  and  filed,  in  writing,  its 
findings  of  fact  herein,  the  Commission  further  finds: 

That  the  record  as  made  will  not  support  a  finding  that  the 
present  rates  and  charges  on  drain  tile,  for  intrastate  movement 
within  the  State  of  Ohio,  are  unjust  and  unreasonable. 

It  is,  therefore. 

Ordered,  That  this  investigation,  in  so  far  as  it  relates  to  the 
rates  and  charges  for  the  transportation  of  drain  tile  in  intrastate 
traffic  in  the  State  of  Ohio,  be  and  hereby  the  same  is  discontinued. 


I.  &  S.  Docket  No.  61 — ^In  the  Matter  of  the  Protest  Against  In- 
creased Freight  Rates  on  Livestock,  Carried  on  Page  84  to  87  In- 
clusive of  Supplement  9  of  Central  Freight  Association  Tariff 
Bureau's  Freight  Tariff  253,  Ohio  699,  Published  to  Become  Ef- 
fective August  4,  1921. 


(Dated  December  6,  1921.) 

Finding 
This  proceeding  involves  the  suspension  by  the  Commission  of 
an  increase  of  approximately  5%  in  rates  for  the  transportation  of 
hogs  in  Ohio,  as  these  increases  were  proposed  by  Supplement  No. 
9  to  Central  Freight  Association  Tariff  Bureau  Tariff  No.  253,  Ohio 
699,  pages  84  to  87,  both  inclusive.  Such  rates  having  been  pub- 
lished to  become  effective  on  August  4,  1921.  The  proposed  rates 
have  been  suggested  twice  as  provided  by  law  and  by  stipulation 
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have  been  further  suspended  until  December  24,  1921.  The  filing 
of  the  tariff  supplement  above  mentioned  followed  the  passage  of 
an  Act  of  the  Legislature  of  Ohio  known  as  House  bill  No.  156,  en- 
titled, "An  Act  To  Regulate  Freight  Rates  In  Relation  to  Minimum 
Weights  in  Carload  Shipments  of  Livestock,"  which  Act  is  now 
incorporated  in  the  General  Code  of  Ohio  bearing  Section  Number 
504-4.    It  reads  as  follows : 

"Any  company  owning  or  operating  a  railroad  in  whole  or 
in  part  in  this  state,  which  receives  livestock  for  shipment  in 
carload  lots,  shall  be  governed  and  regulated  by  the  following 
rules  and  regulations  relative  to  the  intrastate  rates  and  mini- 
mum weights  to  be  charged  in  carload  lot  shipments  of  live- 
stock. Such  company  receiving  hogs  for  carload  lot  ship- 
ments in  cars  of  a  length  of  36.7  feet,  or  under,  shall  make  the 
rate  charge  on  a  basis  of  minimum  weight  of  not  over  16,000 
pounds  for  single  deck  cars,  and  22,000  pounds  for  double  deck 
cars.  In  cars  of  a  length  exceeding  36.7  feet,  and  not  over  40 
feet,  the  rate  charged  shall  be  on  a  basis  of  a  minimum  weight 
of  not  over  17,000  pounds  for  single  deck  cars,  and  23,000 
pounds  for  double  deck  cars.  In  cars  over  40  feet  in  length 
the  rate  charged  shall  be  on  a  basis  of  a  minimum  weight  of 
not  exceeding  18,000  pounds  for  single  deck  cars  and  24,000 
for  double  deck  cars. 

"If  such  company  receive  for  shipment  a  car  containing  a 
mixture  of  hogs,  cattle  and  sheep  or  any  two  of  them,  the 
freight  rate  charged  shall  be  based  upon  the  same  animal 
classification  as  is  used  to  determine  the  minimum  freight 
weight.  It  shall  be  the  duty  of  the  public  utilities  commission 
to  enforce  the  provisions  of  this  section." 

The  evidence  shows  that  the  transportation  of  livestock  is  more 
expensive  than  the  transportation  of  most  other  kinds  of  freight, 
because  of  (a)  the  special  equipment  required,  (b)  the  excessive 
amount  of  empty  mileage  of  stock  cars,  (c)  the  expedited  service 
demanded  at  terminals  and  on  the  road,  (d)  the  special  facilities  for 
loading  and  unloading,  (e)  the  light  loading  per  car,  (f)  expendi- 
tures for  loss  and  damage  claims,  etc. 

The  transportation  of  livestock  does  not  terminate  until  after 
the  stock  has  been  unloaded  by  the  carrier  into  suitable  pens.  The 
duty  to  unload  livestock  into  suitable  pens  includes  the  duty  to  pro- 
vide such  facilities  and  the  means  of  reaching  them,  or  else  to  hire 
those  owned  by  others. 

The  respondents  frankly  admit  that  the  proposed  rate  increase 
of  approximately  5%  on  hogs,  was  published  for  the  purpose  of 
maintaining  their  per  car  earnings  on  this  commodity  on  the  same 
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level  as  prevailed  prior  to  the  reduction  of  the  minimum  weights 
on  hogs  by  the  Ohio  Legislature,  Section  504-4,  General  Code  of 
Ohio,  supra. 

The  following  table  shows  the  changes  made  in  the  minimum 
weights  in  Ohio  on  hogs  in  single  and  double  cars  during  the  past 
seven  years: 

Minimum  Weights. 

Date  DD        SD 

October  24,  1914     22,000  16,000 

March  20,  1916     22,000  17,000 

December       30,  1919     23,000  17,000  36'.7'' and  under 

24,000  18,000  40'      and  under 

25,000  19,000  over  40' 

August              4,  1921     22,000  16,000  36'-7"  and  under 

23,000  17,000  40'       and  under 

24,000  18,000  over  40' 

Doty's  Exhibit  No.  1  is  an  itemized  statement  of  one  hundred 
36  ft.  and  thirteen,  40  ft.  single  deck  cars  of  hogs  moving  to  Cleve- 
land from  Ohio  points  between  June  30  and  July  20,  1921.  Taking 
the  entire  list  of  113  cars,  it  shows  that  the  average  actual  weight 
per  car  was  15,413  pounds  and  that  the  average  loading  per  car 
was  72  hogs. 

Doty's  Exhibit  No.  2  is  a  statement  covering  three  hundred 
sixty-two  single  deck  cars  of  hogs  (of  all  lengths)  shipped  from  rep- 
resentative shipping  points  in  Ohio,  in  18  counties,  to  various  des- 
tinations from  February  1,  1921,  to  October  1,  1921.  It  shows  the 
average  weight  per  car  and  average  number  of  hogs  per  car  of  the 
shipments  from  each  county  and  averaging  these  it  shows  a  com- 
posite average  weight  per  car  of  15,448  pounds  and  average  loading 
per  car  81  hogs. 

Quigley's  Exhibit  No.  5  is  an  itemized  statement  of  sixty  single 
deck  cars  of  hogs  shipped  from  Ohio  points  to  a  representative  firm 
in  Cleveland  during  the  month  of  August,  1921.  It  reflects  the  fol- 
lowing information: 

Average  actual  weight  of  the  60  cars 15,410  pounds 

Average  added  weight  per  car  on  41  cars 1,620      " 

Average  shrinkage  allowance  per  car  on  19  cars       285      " 
Average  revenue  weight  of  the  60  cars 16,430      " 

While  66,450  pounds  was  added  to  the  actual  weight  to  meet 
the  minimum  requirements  of  16,000  pounds  per  car,  only  5410 
pounds  was  deducted  account  of  shrinkage.  The  same  situation  is 
shown  by  Quigley's  Exhibit  No.  6  which  covers  54  single  deck  cars 
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hogs  received  at  Cleveland  Union  Stock  Yards  during  the  month 
of  September,  1921 

Quigley*s  Exhibit  No.  7  shows  an  average  actual  weight  of 
25,170  lbs.  per  car  on  five  double  deck  cars  of  Ohio  hogs  received 
by  a  representative  commission  firm  at  the  Cleveland  Union  Stock 
Yards  in  August,  1921. 

Baker's  Exhibit  No.  3  shows  that  on  the  last  two  hundred 
double  deck  cars  of  hogs  received  by  the  Cleveland  Provision  Com- 
pany prior  to  the  hearing  in  this  case,  the  average  actual  weight 
was  24,950  pounds  per  car. 

The  evidence  adduced  and  the  exhibits  submitted  show  that  a 
large  majority  of  the  hogs  raised  and  shipped  in  Ohio  are  of  the 
light  weight  variety,  averaging  about  200  pounds  per  head;  that 
the  average  actual  weight  of  hogs  shipped  in  single  deck  cars  from 
Ohio  points  is  less  than  the  minimum  fixed  by  the  Ohio  Legislature ; 
and  that  Ohio  hogs  shipped  in  single  deck  cars  will  not  load  safely 
above  the  minima  fixed  by  law. 

Surely  freight  rates  must  be  fixed  with  reasonable  reference  to 
the  liability  involved.  The  amount  of  loss  and  damage  claims 
normally  accruing  in  the  course  of  transportation  is  a  factor  which 
is  properly  taken  into  account  in  the  fixation  of  the  rates  for  trans- 
portation. Payments  by  the  carriers  on  this  account  are  an  item 
of  operating  expense.  The  reduced  minimum  weights  on  hogs 
shipped  in  single  deck  cars  will  undoubtedly  prevent  overloading  to 
a  much  greater  extent  than  previously,  resulting  in  less  claims  for 
loss  and  damage  and  consequently  a  reduction  in  the  carriers'  op- 
erating expense.  The  carriers  by  their  proposed  5%  rate  increase 
on  hogs,  shipped  in  single  deck  cars,  are,  in  effect,  attempting  to 
charge  the  Ohio  hog  shipper  freight  on  one  thousand  pounds  more 
weight  than  can  be  loaded  into  and  carried  safely  in  the  equipment 
furnished  by  them.  Under  the  circumstances  the  proposed  in- 
creased rates  on  hogs  in  single  deck  cars  would  appear  to  be  unjust 
and  unreasonable. 

The  record  shows  that  hogs  shipped  in  double  deck  cars  usu- 
ally load  considerably  above  the  minimum  fixed  by  law  and  appar- 
ently can  be  so  loaded  with  safety.  Therefore,  it  is  clearly  evident 
that  the  proposed  5%  rate  increase  on  hogs  in  double  deck  cars  if 
allowed  to  become  effective  would  simply  penalize  the  Ohio  hog  ship- 
per to  that  extent. 

While  the  only  rates  under  suspension  are  those  published  on 
pages  84  to  87  inclusive  of  Supplement  No.  9  to  Central  Freight  As- 
sociation Tariff  Bureau  Tariff  No.  253,  Ohio  699,  an  examination 
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of  said  tariff  supplement  reveals  the  fact  that  the  single  and  joint 
line  mileage  scale  rates  on  hogs  for  intrastate  movement  in  Ohio, 
were  accordingly  increased  5%.  Therefore,  any  action  taken  by  us 
with  respect  to  the  Ohio  intrastate  rates  on  hogs  named  on  pages 
84  to  87  inclusive  of  said  tariff  supplement,  should  also  apply  to 
the  single  and  joint  line  mileage  scale  rates  and  it  is  suggested  that 
the  carriers  be  governed  accordingly. 

After  careful  consideration  of  all  the  facts  of  record,  we  find  that 
the  proposed  increased  rates  on  hogs  (both  single  and  double  deck 
cars)  for  intrastate  movement  within  the  State  of  Ohio  are  excess- 
ive, unjust  and  unreasonable. 

The  rates  under  suspension  will,  therefore,  be  rejected  and  an 
order  will  be  issued  accordingly. 


Order 

It  appearing  that  by  an  order  dated  the  21st  day  of  July,  1921, 
in  the  above  entitled  case,  upon  formal  protest,  the  Commission 
suspended  the  effective  date  of  Supplement  No.  9  to  Central  Freight 
Association  Tariff  Bureau  Freight  Tariff  No.  253,  Ohio  699,  so  far 
as  it  applied  to  the  rates  and  charges  on  hogs  (both  single  and 
double  deck  cars)  for  intrastate  movement  within  the  State  of  Ohio 
as  named  on  pages  84  to  87,  both  inclusive,  of  said  supplement  and 
by  an  order  dated  the  2d  day  of  September,  1921,  re-suspended  said 
rates  and  charges  until  the  3rd  day  of  October,  1921,  and  further 
that  said  rates  and  charges  were  again  suspended  by  stipulation 
until  December  24,  1921.    And  it  further 

Appearing  that  a  full  hearing  in  the  matter  and  things  com- 
plained of  has  been  had,  this  day  said  matter  came  on  for  considera- 
tion upon  the  record  made  at  said  hearing  and  the  pleadings  herein 
filed. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  and  having  this  day  made  and  filed,  in  writing,  its  find- 
ings of  fact  herein,  the  Commission  further  finds : 

That  said  proposed  rates  and  charges  are  excessive,  unjust  and 
unreasonable. 

It  is,  therefore. 

Ordered,  That  the  rates  and  charges  named  on  pages  84  to  87, 
both  inclusive,  of  Supplement  No.  9  to  Central  Freight  Association 
Tariff  Bureau  Freight  Tariff  No.  253,  Ohio  699,  for  the  transporta- 
tion of  hogs  (both  single  and  double  deck  cars)  in  intrastate  traffic 
within  the  State  of  Ohio,  be,  and  the  same  are  hereby  rejected. 
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1.  There  is  no  Limitation  to  the  Amount  of  Nominal  or  Author- 
ized Capital  Stocky  Either  Common  or  Preferred^  That  May  be 
Stated  in  the  Articles  of  Incorporation  or  in  Certificates  of  In- 
creases of  Capital  Stock  of  Companies  Subject  to  the  General 
Corporation  Laws  of  Ohio;  But  the  Amount  of  Preferred  Stock 
at  Par  Value  That  May  be  Issued  aiid  Outstanding  After  Incorp- 
oration is  Limited  to  Two-thirds  of  the  Company's  Actual  Cap- 
ital Paid  in  in  Cash  or  Property.  Section  8625  and  8667  General 
Code  Construed. 


No.    2656— (Opinion   Dated  December  2, 1921.) 

Hon.  Harvey  C.  Smith,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:  Your  letter  of  recent  date  relative  to  the  interpre- 
tation of  that  portion  of  Section  8667  General  Code  which  provides 
that  "at  no  time  shall  the  amount  of  preferred  stock  at  par  value 
exceed  two-thirds  of  the  actual  capital  paid  in  in  cash  or  property," 
was  duly  received. 

1.  In  Opinion  No.  1996,  reported  in  1916  Opinions  of  Attorney 
General,  Vol.  II,  page  1716,  it  was  held,  according  to  the  syllabus 
that 

"The  par  value  of  the  authorized  preferred  stock  of  a  cor- 
poration can  never  exceed  two-thirds  of  the  par  value  of  all  its 
authorized  capital  stock." 

In  the  opinion,  at  page  1716,  it  was  said  with  respect  to  Sec- 
tion 8667  General  Code,  that 

"The  effect  of  the  language  is,  therefore,  that  a  corp- 
oration can  at  no  time  have  outstanding  preferred  stock  with  a 
par  value  in  excess  of  two-thirds  of  the  par  value  of  all  its 
fully  paid  in  capital  stock,  or,  in  other  words,  that  the  par 
value  of  outstanding  preferred  stock  must  never  exceed  twice 
the  par  value  of  the  paid  in  common  stock." 

In  the  same  opinion,  and  near  its  close,  page  1717,  it  was  also 

said: 

I  am  of  the  opinion  that  the  corporation  can  not  have  an 
amount  of  authorized  preferred  stock  in  excess  of  two-thirds 
j         of  the  amount  of  the  total  paid  in  capital  stock,"  etc. 

m 

The  opinion  of  the  former  attorney  general,  considered  in  its 
entirety,  appears  inconsistent  in  some  of  its  statements  with  re- 
spect to  the  effect  of  Section  8667  General  Code,  viz:  (1)  at  one 
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place  it  is  said  that  a  corporation  cannot  have  outstanding  pre- 
ferred stock  with  a  par  value  in  excess  of  two-thirds  of  the  par 
value  of  all  its  fully  paid  in  capital  stock,  (2)  at  another  place,  that 
the  par  value  of  outstanding  preferred  stock  can  never  exceed 
twice  the  par  value  of  the  paid  in  common  stock ;  and  (3)  at  an- 
other place,  that  a  corporation  cannot  have  authorized  preferred 
stock  in  excess  of  two-thirds  of  the  amount  of  the  total  paid  in 
capital  stock;  and  (4)  in  the  syllabus  the  conclusion  of  the  whole 
matter  is  that  the  authorized  preferred  stock  at  par  can  never  ex- 
ceed two-thirds  of  the  par  value  of  all  the  company's  authorized 
capital  stock.  In  other  words,  instead  of  taking  the  company's 
'^actual  capital  paid  in  in  cash  or  property"  as  the  basic  factor,  the 
opinion  referred  to  substitutes  alternately  "par  value  of  all  its  fully 
paid  in  capital  stock,"  "par  value  of  the  paid  in  common  stock,"  and 
"par  value  of  all  its  authorized  capital  stock;"  and  not  only  that, 
but  the  concluding  portion  of  the  opinion  quoted  aboVe  speaks  about 
authorized  preferred  stock,  whereas  the  rest  of  the  opinion  dis- 
cusses the  question  from  the  viewpoint  of  outstanding  shares. 

Upon  inquiry  and  after  investigation  I  find  that  prior  to  your 
administration,  the  practice  in  the  department  of  state  has  not  been 
uniform  in  this  matter.  That  is  to  say,  the  records  of  tlie  depart- 
ment discloses  that  the  rule  announced  in  Opinion  No.  1996,  has  not 
always  been  followed.  For  example,  in  the  matter  of  increase  of 
capital  stock  of  The  Forest  City  Paint  &  Varnish  Company  and  of 
The  Eastern  Kentucky  Coal  Company,  certificates  of  increase  pro- 
viding for  preferred  stock  in  excess  of  two-thirds  of  the  amount  of 
the  nominal  or  authorized  capital  stock  were  accepted  and  filed. 
Both  certificates  appear  to  have  been  filed  after  correspondence 
and  consultation  between  the  secretary  of  state  and  attorney  gen- 
eral then  in  office  and  the  attorneys  of  the  companies  involved. 

In  my  opinion,  the  provision  of  Section  8667  General  Code, 
above  quoted  imposes  a  limitation  upon  the  company's  power  to  is- 
sue preferred  stock  after  incorporation,  that  the  limitation  imposed 
should  not  be  applied  or  confined  to  the  par  value  of  the  paid  in 
stock,  but  should  also  include  the  actual  paid  in  capital,  whether 
more  or  less  than  par,  and  that  the  statute  has  nothing  to  do  with 
the  requirement  of  Paragraph  4  of  Section  8625  General  Code,  that 
the  incorporators  shall  set  forth  in  the  company's  articles  of  in- 
corporation the  "amount  of  its  capital  stock,  *  *  *  and  the  number  of 
shares  into  which  it  is  divided/'  In  other  words,  the  purpose  of 
Section  8625  General  Code.,  which  has  to  do  with  the  contents  of 
articles  of  incorporation,  is  to  require  the  incorporators  to  fix  a 
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maximum  amount  of  nominal  or  authorized  capital  stock  beyond 
which  the  company  cannot  lawfully  issue  shares  without  increasing 
the  amount  in  the  manner  provided  by  law,  with  no  obligation  rest- 
ing on  the  company  to  issue  the  entire  amount  at  any  time ;  but  that 
when  it  does  come  to  the  matter  of  issuing  its  nominal  or  author- 
ized capital  stock,  it  must  not  exceed  the  limitation  prescribed  by 
Section  8667  General  Code.  Hence,  the  incorporators  of  the  com- 
pany may  provide  in  the  articles  of  incorporation  for  nominal  or 
authorized  capital  stock  in  any  amount,  common  or  preferred,  as 
distinguished  from  the  amount  of  preferred  stock  the  company  may 
actually  and  lawfully  issue  after  incorporation  under  Section  8667 
General  Code. 

An  examination  of  Section  8625  General  Code  will  disclose  that 
it  imposes  no  limitation  whatever  on  the  amount  of  the  company's 
nominal  or  authorized  preferred  stock ;  and  to  hold,  as  was  said  in 
Opinion  No.  1996  supra,  that  Section  8667  General  Code  imposes  a 
limitation  on  the  nominal  or  authorized  preferred  capital  stock,  in 
the  sense  that  it  can  never  exceed  the  par  value  of  the  paid  in  cap- 
ital stock,  or  the  par  value  of  paid  in  common  stock,  etc.,  would  be 
to  prevent  the  incorporation  of  a  company  with  any  nominal  or  au- 
thorized preferred  stock  at  all,  for  the  simple  reason  that  at  the  time 
of  the  filing  of  the  articles  of  incorporation,  the  company,  not  then 
being  in  existence,  would  have  no  paid  in  capital  to  which  the  limi- 
tation could  be  applied.  Such  a  result  also  would  conflict  with  the 
statutory  authority  expressly  conferred,  that  if  the  company  be  for 
profit  it  may  have  a  capital  stock  "which  may  consist  of  common 
and  preferred." 

Nor  will  it  do  to  say  that  Section  8667  General  Code  means 
that  the  amount  of  nominal  or  authorized  preferred  stock  can  never 
exceed  two-thirds  of  the  nominal  or  authorized  capital  stock,  or 
twice  the  amount  of  the  nominal  or  authorized  common  stock,  for 
the  very  good  reason  that  the  legislature  has  imposed  no  such  limi- 
tation,— ^the  language  of  the  legislature  being  that  the  amount  of 
preferred  at  par  value  shall  not  exceed  two-thirds  of  the  "actual 
capital  paid  in  in  cash  or  property." 

It  should  not  be  overlooked  that  there  is  no  statutory  prohibi- 
tion against  a  corporation  selling  its  capital  stock,  either  common 
or  preferred,  for  more  than  par.  Corporations  may,  and  fre- 
quently do,  receive  subscriptions  for  and  sell  their  shares  at  prices 
above  par.  The  amount  received  above  par  is  as  much  a  part  of  the  • 
company's  paid  in  capital  as  the  amount  representing  par  value. 
That  the  amount  received  above  par  is  part  of  the  company's  capi- 
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tal,  see  Merchants  &  Insurers  Reporting  Co.  v.  Yonts,  178  Pas.,  541, 
where  the  court  say:  "We  are  satisfied  that  the  entire  proceeds 
of  sales  by  a  corporation  of  its  own  stock,  even  when  sold  for  more 
than  par  value,  are  part  of  its  original  assets  or  capital  stock,  *  *  * 
The  sole  purpose  of  selling  stock  is  to  acquire  assets  with  which 
to  carry  on  business."  The  amount  above  par  being  part  of  the 
company's  capital,  it  should  be  counted  in  computing  the  amount 
of  the  con^pany's  actual  capital  paid  in  under  Section  8667  General 
Code,  and  to  say  that  at  no  time  can  the  amount  of  preferred  stock 
at  par  exceed  two-thirds  of  the  company's  authorized  capital  stock 
at  par,  or  twice  the  amount  of  its  authorized  common  stock  at  par, 
or  to  substitute  any  other  basis  of  calculation  than  "actual  capi- 
tal paid  in  in  cash  or  property,"  would  not  only  read  into  the  stat- 
ute something  that  is  not  there,  but  would  strike  therefrom  the 
words,  "actual  capital  paid  in  in  cash  or  property,"  or  destroy  their 
obvious  meaning.  It  would  be  administrative  or  judicial  legislation 
pure  and  simple. 

The  question  under  consideration  was  before  the  Supreme 
Court  of  Pennsylvania  in  Person  &  Riegel  Co.  v.  Lipps,  219  Pa.  St., 
99.  The  statute  involved  in  that  case  provided  in  language  sub- 
stantially the  same  as  that  used  in  Section  8667  General  Code,  that 
at  no  time  should  the  amount  of  preferred  stock  exceed  two-thirds 
of  the  "actual  capital  paid  in  cash  or  property.^  The  court  held, 
according  to  the  syllabus,  as  follows : 

"The  provision  in  the  New  Jersey  corporation  act  that 
'at  no  time  shall  the  total  amount  of  preferred  stock  exceed 
two-thirds  of  the  actual  capital  paid  in  cash  or  property,'  is  to 
be  construed  as  meaning  that  the  preferred  stock  shall  not  ex- 
ceed two-thirds  of  the  actual  property  of  the  company.  The 
words  'actual  capital'  in  the  act  do  not  mean  capital  stock. 

There  is  a  distinction  between  the  capital  of  a  corporation 
and  its  capital  stock,  though  they  are  often  used  as  inter- 
changeable terms.  The  capital  stock  is  clearly  not  the  same 
as  property  possessed  by  the  corporation ;  for  the  capital  stock 
remains  fixed  although  the  actual  property  of  the  corporation 
varies  in  value,  and  is  constantly  increasing  in  amount.  What 
the  amount  of  the  capital  shall  be  is  within  the  discretion  of 
the  managers,  but  the  amount  of  the  capital  stock  is  limited 
and  determined  by  the  charter  and  the  law  governing  it." 

In  the  opinion,  at  page  109,  the  court  said : 

"It  is  to  be  noted  that  this  act  does  not  provide  that  the 
total  amount  of  the  preferred  stock  shall  not  exceed  two- 
thirds  of  the  capital  stock,  but  of  the  'capital  paid  in  cash  or 
property.  *  ♦  *  There  is  a  well-understood  distinction,  uni- 
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versally  recognized,  between  'the  capital  or  property'  of  incor- 
porated companies  and  'their  capital  stock.'  The  term  'capital* 
applied  to  corporations  is  often  used  interchangeably  with 
'capital  stock,'  and  both  are  frequently  used  to  express  the 
same  thing, — ^the  property  and  assets  of  the  corporation — ^l>ut 
this  is  improper.  The  capital  stock  of  a  corporation  is  the 
amount  subscribed  and  paid  in  by  the  shareholders,  or  secured 
to  be  paid  in,  and  upon  which  it  is  to  conduct  its  ox)erations ; 
and  the  amount  of  the  capital  stock  remains  the  same,  not- 
withstanding the  gains  or  losses  of  the  corporation.  The  term 
'capital,'  however,  properly  means  not  the  capital  in  this  sense, 
but  the  actual  property  or  estate  of  the  corporation,  whether 
in  money  or  property.  As  was  said  in  a  New  York  case,  'It  is 
the  aggregate  of  the  sums  subscribed  and  paid  in,  or  secured 
to  be  paid  in  by  the  shareholders,  with  the  addition  of  all  gains 
or  profits  realized  in  the  use  and  investment  of  these  sums,  or 
if  losses  have  been  incurred,  then  it  is  the  residue  after  deduct- 
ing such  losses.'  It  follows  that  a  corporation's  capital  may 
be  many  times  greater  than  its  capital  stock,  and  it  is  this 
which  makes  the  shares  of  stock  of  a  corporation  worth  more 
on  the  market  than  their  par  value." 

The  corporation  involved  in  the  foregoing  case  was  engaged  in 
the  dry  goods  business,  and  the  court,  when  it  came  to  the  matter 
of  ascertaining  the  amount  of  the  company's  "actual  capital  paid 
in  cash  or  property,"  to  be  used  as  a  basis  for  determining  the  right 
of  the  company  to  issue  $50,000  of  preferred  stock,  included  not  only 
the  common  capital  stock  but  also  the  inventory  or  appraised  value 
of  stock  of  goods  on  hand,  less  unpaid  bills  and  other  indebtedness. 
The  aggregate  amount  of  the  items  was  $76,300  or  $1,300  in  ex- 
cess of  what  was  necessary  in  order  to  enable  it  to  issue  the  $50,- 
000  of  preferred  stock,  under  the  court's  decision. 

In  Conney  Co.  v.  Arlington  Hotel  Co.,  101  Atl.  879,  the  Dela- 
ware statute  involved  provided  that  "at  no  time  shall  the  total 
amount  of  the  preferred  stock  exceed  two-thirds  of  the  actual 
capital  paid  in  cash  or  property."  In  a  suit  by  creditors,  one  of  the 
preferred  stockholders  who  had  not  paid  for  his  shares  contended 
that  the  company  had  no  authority  to  issue  the  shares  to  him,  be- 
cause they  were  in  excess  of  the  company's  "actual  capital  paid  in 
cash  or  property" ;  or,  in  other  words,  that  the  shares  were  an  over- 
issue, that  hence  illegal  and  void.  The  court  held,  among  other 
things,  that,  as  to  creditors,  the  defense  could  not  be  sustained, 
because  creditors  were  justified  in  acting  on  the  assumption  that 
the  conipany's  capital  was  at  least  equal  to  the  amount  of  its  issued 
common  stock.  The  court  did  not  hold  that  the  amount  of  the  com- 
pany's "actual  capital"  was  or  should  be  limited  to  the  amount  of 
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the  company's  issued  and  outstanding  common  stock,  but  rather 
that  the  amount  of  the  common  stock  should  be  included  in  mak- 
ing the  computation.  That  this  is  true  is  evidenced  by  the  fact  that 
the  court  distinguished  between  "capital"  and  "capital  stock/'  by 
saying  that  "  'capital'  means  property,  and  'capital  stock'  means  the 
aggregate  of  the  interests  of  the  stockholders  in  the  property  of 
the  company  after  its  debts  are  paid,"  and  cited  and  commented 
upon  Person  &  Riegel  Co.  v.  Lipps,  219  Pa.  St.,  99,  supra,  in  sup- 
port of  its  opinion.  In  the  Person  &  Riegel  Company  case,  it  will  be 
remembered,  the  court  added  the  net  invoice  or  appraised  value  of 
the  company's  property  to  its  common  stock,  in  order  to  ascertain 
the  amount  of  the  company's  actual  capital  on  which  to  compute 
the  amount  of  preferred  stock  the  company  could  lawfully  issue. 

In  Foote  v.  Greilick,  166  Mich.,  687,  the  Michigan  statute  provid- 
ing that  preferred  stock  shall  not  exceed  two-thirds  of  the  paid  in 
capital  was  involved.  The  court,  at  page  643,  apparently  makes  a 
distinction  between  the  amount  of  authorized  preferred  capital 
stock  a  company  may  provide  for,  and  the  amount  that  may  be 
issued,  and  concludes  with  a  statement  to  the  effect  that  while  the 
statute  does  not  place  a  limitation  on  the  former,  it  does  prohibit 
the  issue  of  preferred  stock  to  an  amount  greater,  than  two-thirds  of 
the  capital  paid  in. 

In  Heide  v.  Securities  Co.,  76  So.  313,  a  statute  was  involved 
which  provided  that  preferred  stock  "in  no  case  exceeding  two- 
thirds  of  the  capital  stock  paid  for  in  cash  or  property  may  be  is- 
sued." In  the  opinion,  at  page  315,  the  court  said  that  the  legisla- 
tive intent  was  that  preferred  stock  should  have  some  "solid  foun- 
dation upon  which  to  rest,  *  ♦  ♦  something  more  than  simply  the 
capital  stock  of  the  company,  and  in  order  to  insure  as  nearly  as  may 
be  this  foundation  for  the  issuance  of  preferred  stock,  the  legisla- 
ture has  provided  that  the  same  shall  not  be  issued  in  any  sum  ex- 
ceeding two-thirds  of  the  capital  stock  paid  for  in  cash  or  property." 

In  the  cases  above  mentioned  the  courts  apparently  did  not  con- 
sider the  effect  of  the  words  "paid  in,"  used  in  connection  with  the 
words  "capital,"  "actual  capital''  and  "capital  stock."  In  my  opin- 
ion these  words  should  not  be  disregarded  when  attempting  to  as- 
certain the  meaning  of  the  phrase  "actual  capital  paid  in  in  cash  or 
property,"  as  used  in  Section  8667  General  Code,  for  it  appears  clear 
that  in  some  instances  "actual  capital  paid  in"  may  mean  some- 
thing materially  different  from  "actual  capital."  That  is  to  say,  and 
by  way  of  illustration,  while  a  company's  actual  capital  may  em- 
brace all  its  capital  assets  from  whatever  source  derived,  its  actual 
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capital  "paid  in"  may  not  be  so  far  reaching,  but  be  confined  to 
what  was  paid  in  by  the  stockholders  at  the  outset  or  added  by  them 
thereafter,  including  also  any  surplus  profits  arising  from  its  busi- 
ness transferred  to  capital  account  in  connection  with  the  declara- 
tion and  distribution  of  a  stock  dividend, — assuming,  as  indicated 
in  some  cases,  that  the  transfer  and  credit  to  capital  account  is 
equivalent  to  paying  in,  and,  with  special  reference  to  Section  8667 
General  Code,  the  definition,  by  reason  of  the  use  of  the  words  "act- 
ual capital,"  should  be  further  limited  to  the  paid  in  capital  actually 
existing  or  represented  at  the  time  preferred  shares  are  issued. 

It  is  believed  that  the  views  just  expressed  are  clearly  war- 
ranted by  the  language  of  Section  8667  General  Code.  See  also  Eis- 
nor  V.  Macomber,  252  U.  S.,  189;  Railway  Co.  v.  Furnace  Co.,  49 
0.  S.,  102,  111,  112;  recent  opinion  of  U.  S.  Supreme  Court,  LaBelle 
Iron  Works,  v.  U.  S.  reported  in  U.  S.  Advance  Sheets  (L.RA.)  of 
June  15,  1921. 

But,  as  I  view  it,  it  is  not  indispensable  that  the  exact  line  of 
demarcation  between  "actual  capital  paid  in,"  on  the  one  hand,  and 
"capital"  or  "capital  stock,"  on  the  other  hand,  be  drawn  in  this  opin- 
ion in  order  to  dispose  of  the  question  confronting  your  depart- 
ment with  respect  to  the  amount  of  nominal  or  authorized  capital 
stock  that  may  be  provided  for  in  articles  of  incorporation  or  in  cer- 
tificates of  increase  of  capital  stock,  as  distinguished  from  the 
amount  of  preferred  shares  a  company  may  issue  and  have  out- 
standing. The  cases  heretofore  cited,  and  comments  made,  have 
not  been  employed  for  such  specific  purpose,  but  in  an  endeavor  to 
show  that  there  is  a  distinction  between  the  nominal  or  authorized 
capital  stock  of  a  corporation,  which  is  not  the  basic  factor  under 
Section  8667  General  Code,  and  its  actual  capital  paid  in,  which  is 
the  basic  factor. 

Before  closing  this  part  of  the  opinion  another  statement  in 
Opinion  No.  1996,  supra,  made  in  answer  to  the  contention  that  act- 
ual capital  paid  in  included  assets,  may  be  noticed,  viz : 

"This  suggested  interpretation  would  also  result  in  un- 
certainty and  confusion.  For  example:  If  a  corporation  hav- 
ing an  authorized  capital  stock  of  $300,000  divided  into  $200,- 
000  preferred  and  $100,000  common  and  having  no  surplus 
should  suffer  a  loss  of  $50,000,  it  would  be  under  the  necessity 
of  reducing  the  amount  of  its  preferred  stock  in  order  to  com- 
ply with  the  statute  quoted." 

Proper  answers  to  the  statement  quoted  would  seem  to  be  (1) 
that  the  statute  makes  no  requirement  that  a  company  shall  form- 
ally reduce  its  capital  stock  when  it  suffers  a  loss  of  actual  capital ; 


Attorney  General  267 

(2)  that  the  only  statutory  authority  and  method  of  reducing  stock 
(other  than  through  redemption  under  Section  8669  General  Code) 
is  that  granted  and  prescribed  by  Section  8700  General  Code,  which 
provides  therefor  after  the  "written  consent"  of  certain  stockhold- 
ers has  been  obtained,  and  (3)  that  the  legality  of  any  particular 
issue  of  preferred  stock  is  to  be  determined  at  the  time  of  the  issue, 
and  is  not  dependent  or  conditioned  on  subsequent  events. 

Followed  to  its  logical  conclusion,  the  statement  quoted  above 
would  present  the  anomalous  condition  of  a  preferred  stock  issue 
being  legal  one  day  and  illegal  the  next,  and  would  necessitate  a  for- 
mal reduction  in  capital  stock,  notwithstanding  the  company  might 
the  very  next  day  after  the  reduction  recover  the  loss  of  the  day  be- 
fore. Such  a  system  of  capitalization  would  be  the  one  to  result  in 
"uncertainty  and  confusion,"  rather  than  one  which  recognized  the 
rule  that  the  validity  of  a  particular  stock  issue  should  be  deter- 
mined as  of  the  time  it  is  made.  But,  however  this  may  be,  the  ques- 
tion as  to  what  action  a  company  should  take  when  a  loss  of  actual 
capital  takes  place  after  a  lawful  issue  of  preferred  stock  has  been 
made,  would  appear  to  be  one  concerning  which  the  secretary  of 
state  has  not  been  charged  with  any  responsibility,  and  also  one  con- 
cerning which  you  have  made  no  inquiry.  It  is,  however,  respect- 
fully suggested  that  when  your  department  comes  to  the  matter  of 
getting  out  a  new  supply  of  printed  forms  of  articles  of  incorpora- 
tion, to  be  used  by  companies  desiring  to  incorporate  with  an  au- 
thorized capital  stock  consisting  of  both  common  and  preferred 
shares,  you  may  deem  it  advisable  to  insert  at  an  appropriate  place 
the  language  of  Section  8667  General  Code,  that  "at  no  time  shall 
the  amount  of  preferred  stock  at  par  value  exceed  two-thirds  of  the 
actual  capital  paid  in  in  cash  or  property."  Such  a  provision,  while 
not  required,  would  serve  to  direct  the  attention  of  the  incorpora- 
tors, stockholders  and  officers  of  the  company  to  the  fact  that  while 
the  articles  of  incorporation  may  provide  for  a  certain  amount  of 
nominal  or  authorized  preferred  capital  stock,  there  is  a  limitation 
on  the  amount  thereof  that  may  lawfully  be  issued. 

For  the  reasons  above  set  forth,  the  conclusion  is  reached  that 
Section  8667  General  Code,  imposes  a  limitation  only  on  the  amount 
of  preferred  stock  that  may  be  issued  and  the  basic  factor  in  deter- 
mining the  amount  is  "actual  capital  paid  in  in  cash  or  property," 
and  nothing  else.  That  being  true,  we  are  also  confirmed  in  the  view 
heretofore  expressed  herein  that  the  limitation  contained  in  Sec- 
tion 8667  General  Code,  has  no  application  to  the  nominal  or  au- 
thorized amount  of  capital  stock  required  to  be  stated  in  the  articles 
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of  incorporation  under  Paragraph  4  of  Section  8625  General  Code, 
for  were  it  otherwise  (to  again  use  similar  language  employed  in  the 
former  portion  of  this  opinion) ,  it  would  be  impossible  to  incorporate 
a  company  with  any  nominal  or  authorized  preferred  stock  at  all, 
since,  at  the  time  of  incorporation,  the  company  would  have  no  act- 
ual capital  paid  in  on  which  to  compute  or  base  the  amount  of  its 
nominal  or  authorized  preferred  shares. 

2.  Section  8698  General  Code,  as  amended  in  107  0.  L.  pp.  414, 
et  seq.,  was  not  overlooked  in  reaching  the  conclusion  above  ex- 
pressed. That  section  is  the  one  authorizing  increased  in  authorized 
capital  stock.  In  the  first  and  fifth  paragraphs  provision  is  made  for 
increasing  the  amount  of  authorized  capital  stock  prior  to  and  after 
organization,  respectively,  and  it  is  provided,  among  other  things, 
that  the  certificate  to  be  filed  with  the  secretary  of  state  shall  show 
"the  proportion  of  common  and  preferred  stock"  when  both  classes 
are  increased.  These  provisions,  of  course,  add  nothing  to  Para- 
graph 4  of  Section  8625  General  Code,  for  the  statement  in  the  ar-. 
tides  made  pursuant  to  Paragraph  4  per  se  suggest  the  proportion 
when  both  classes  of  stock  are  provided  for ;  and,  clearly,  the  pro- 
visions of  Section  8698  General  Code,  mentioned  imposes  no  limi- 
tation on  the  amount  of  either  common  or  preferred  that  may  be 
authorized  or  issued,  nor  do  they  attempt  to  do  so. 

In  the  third  paragraph  of  the  statute  authority  is  granted  to 
increase  the  authorized  capital  stock  after  organization  by  "issuing" 
preferred  stock  "within  the  limits  permitted  by  law."  This  pro- 
vision, by  the  use  of  the  word  "issuing,"  gives  support  to  the  propo- 
sition heretofore  advanced  that  there  is  a  recognized  distinction  be- 
tween (a)  nominal  or  authorized  capital  stock  and  (b)  actually  is- 
sued capital  stock.  And  with  respect  to  the  phrase,  "within  the 
limits  permitted  by  law/'  it  may  be  said  that  since  the  section  con- 
tains no  limitation  as  to  amount,  and  the  phrase  itself  is  one  of 
reference  only,  we  necessarily  must  look  elsewhere  for  the  limita- 
tion referred  to,  if  any  exists.  The  search  for  the  limitation,  with 
respect  to  companies  subject  to  the  general  corporation  laws,  only 
leads  us  back  to  the  nominal  or  authorized  amount  of  preferred 
stock  fixed  in  either  the  articles  of  incorporation,  or  in  certificates 
of  increase,  beyond  which  the  company  cannot  in  any  event  law- 
fully go  in  issuing  shares,  and  to  Section  8667  General  Code, — ^the 
latter  section  being  the  only  one  prescribing  any  limitation. 

In  the  fourth  paragraph  of  the  section,  another  mode  of  in- 
creasing authorized  preferred  capital  stock  after  organization  is 
provided,  and  the  provision  is  there  made  that  "the  total  author- 
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ized  preferred  stock  *  *  *  after  such  increase  shall  not  exceed  the 
limits  provided  by  law."  But  what  are  the  "limits  provided  by 
law"  that  are  referred  to?  We  have  just  had  occasion  to  discuss 
the  phrase,  "within  the  limits  permitted  by  law/'  and  what  was 
then  said  applies  with  equal  force  to  the  phrase  now  involved,  viz., 
that  the  only  limit  provided  by  law  is  the  one  found  in  Section  8667 
General  Code. 

What  has  been  said  also  disi>oses  of  the  provision  found  in 
Section  8719  General  Code,  which  section  authorizes  the  amend- 
ment of  articles  of  incorporation  so  as  to  change  unissued  common 
shares  to  preferred  shares  "within  the  limits  permitted  by  law," 
and  the  argument  or  reasons  will  not  be  repeated  here. 

What  is  most  obvious  in  connection  with  amended  Sections 
8698  and  8719  General  Code  is  the  inaccuracy  of  their  language. 
It  is  quite  possible  that  whoever  drafted  the  sections  did  not  have 
before  him  or  clearly  in  mind  the  exact  language  of  Section  8667 
General  Code  and  of  Paragraph  4  of  Section  8625  General  Code,  or 
if  he  did,  that  he  did  not  appreciate  or  grasp  its  import.  He  may 
have  thought  that  Section  8667  General  Code  had  to  do  with  par 
proportions,  rather  than  actual  capital  proportions.  But  however 
it  may  have  been,  it  is  quite  certain  that  the  only  limitation  on  the 
amount  of  preferred  stock,  so  far  as  companies  subject  to  the  gen- 
eral corporation  laws  are  concerned,  is  that  found  in  Section  8667 
General  Code,  and  since  amended  Section  8698  or  8719  General 
Code  have  not  prescribed  another  or  different  basis  for  determin- 
in  the  amount,  "actual  capital  paid  in  in  cash  or  property"  only 
can  be  used. 

8.  With  respect  to  corporations  having  non-par  value  com- 
mon stock,  your  attention  is  directed  to  Section  8728-1  General 
Code,  108  O.  L.  Pt.  2,  p.  1288,  which  provides  that  "At  no  time  shall 
the  number  of  shares  of  preferred  stock  outstanding  be  more  than 
two-thirds  of  the  total  number  of  shares,  common  and  preferred, 
outstanding." 

You  will  observe  that  the  limitation  goes,  not  to  the  nominal  or 
authorized  capital  stock,  but  to  outstanding  shares,  thereby  mak- 
ing it  consistent  with  Sections  8625  and  8667  General  Code  which, 
as  interpreted  in  this  opinion,  place  no  limitation  upon  the  nominal 
or  authorized  amount  of  preferred  stock,  but  only  upon  the  amount 
of  shares  that  may  be  issued. 

You  are  therefore  advised  that  there  is  no  limitation  on  the 
amount  of  nominal  or  authorized  capital  stock,  either  common  or 
preferred^  that  may  be  stated  in  the  articles  of  incorporation  or  in 
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certificates  of  increases  of  capital  stock  of  companies  subject  to 
the  general  corporation  laws  of  Ohio;  but  the  amount  of  preferred 
stock  at  par  value  that  may  be  issued  and  outstanding  after  in- 
corporation is  limited  to  two-thirds  of  the  company's  actual  capital 
paid  in  in  cash  or  property. 


A  Levy  by  a  School  Board  of  Education  for  Interest  and  Sinkin^r 
Fund  Purposes  on  Account  of  Bonds  for  a  New  Buildii^  to  be 
Used  as  a  Centralizaticm  School,  Authorized  by  a  Vote  of  the 
People  and  a  Levy  by  a  Village  Council  for  Interest  and  Sinking 
Fund  Purposes  on  Account  of  Bonds  Issued  to  Pay  the  Village's 
Portion  'of  the  Cof^t  and  Expense  of  Paving  Streets  Approved 
by  a  Vote  of  the  Electors  are  Both  Subject  to  the  15  Mill  limita- 
tion Imposed  by  Section  5649-5b,  6.  C. 


No.  2618 — (Opinion  Dated  November  23,  1921.) 

Hon.  Earl  C.  Krueger,  Prosecuting  Attorney,  Sandusky,  Ohio. 

Dear  Sir:    Your  letter  of  recent  date   requests   an   opinion 

upon  the  question  as  to  whether  the  following  levies  are  subject  to 

the  fifteen  mill  limitation  of  Section  5649-5b  of  the  General  CJode: 

(1)  A  levy  by  a  rural  school  district  board  of  education 
for  interest  and  sinking  fund  purposes  on  account  of  bonds  for 
a  new  school  building,  to  be  used  as  a  centralized  school,  au- 
thorized by  a  vote  of  the  people. 

•  (2)  A  levy  by  a  village  council  for  interest  and  sinking 
fund  purposes  on  account  of  bonds  issued  to  pay  the  village's 
portion  of  the  cost  and  expense  of  paving  streets,  approved  by 
a  vote  of  the  electors. 

Without  going  into  an  elaborate  discussion,  it  may  be  said 
that,  in  the  opinion  of  this  department,  both  of  these  levies  are 
subject  to  the  fifteen  mill  limitation  imposed  by  the  section  re- 
ferred to.  That  limitation  applies  to  all  levies  unless  some  special 
provision  to  the  contrary  is  found  in  the  group  of  sections  of 
which  it  is  a  part,  or  elsewhere  in  the  General  Code.  This  depart- 
ment is  aware  of  no  special  exceptions  or  exemptions  in  favor  of 
levies  of  either  of  these  types. 
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No.  16980-— The  State  ex  rel.  John 
M.  Warner  v.  George  P.  Baer  et  al. 

In  Mandamus. 

Marshall,   C.  J. 

1.  While  it  is  proper  in  all  cases 
that  the  journal  of  every  court  should 
recite  the  truth,  the  extraordinary 
writ  of  mandamus  may  not  be  em- 
ployed to  compel  a  correction  where 
the  party  invoking  the  aid  of  the  writ 
has  agreed  and  consented  that  the 
journal  may  not  correctly  report  the 
proceedings,  and  such  party  is  estop- 
ped from  claiming  its  benefits. 

2.  Sections  5  and  10  of  the  Ohio 
Bill  of  Rights  confer  upon  persons 
accused  of  crime  a  right  of  trial  bv 
jury,  but  this  right  may  be  waived, 
and  accused  persons  may,  with  the 
ai>proval  of  the  court,  consent  to  be 
tried  by  a  jury  composed  of  less  than 
twelve  men. 

^  3.  The  provisions  of  those  sec- 
tions are  not  peremptory  or  manda- 
tory in  form,  and  although  the  legis- 
lature may  not  enact  any  law  takmg 
away  from  persons  accused  of  crime 
the  right  or  privilege  of  jury  trial, 
and  although  courts  may  not  authori- 
tively  try  such  persons  otherwise 
than  before  a  constitutional  jury  of 
twelve  men,  such  persons  may  with 
the  assent  of  the  court  voluntarily 
waive  such  right,  and  after  convic- 
tion will  be  estopped  from  prosecut- 
ing error  therefrom. 

4.  Agreements,  waivers  and  stipu- 
lations made  by  persons  accused  of 
crimes,  or  by  their  counsel  in  their 


presence,  during  the  course  of  a  trial 
for  crime,  are,  after  the  termination 
of  the'  trial,  as  binding  and  enforce- 
able upon  such  persons  as  like  agree- 
ments, waivers  and  stipulations  are 
upon  parties  to  civil  actions. 

Writ  denied. 

Johnson,  Hough,  Wanamaker  and 
Jones,  JJ.,  concur.  Robinson,  J.,  dis- 
sents. 

No.  17019— The  State  of  Ohio  v. 
Harry  Marcinski.  Error  to  the  Court 
of  Appeals  of  Cuyahoga  County. 

Wanamaker,  J. 

1.  A  judgement  entered  upon  a  plea 
of  guilty  to  a  criminal  charge  con- 
tained in  an  affidavit,  information,  or 
indictment,  is  reviewable  on  error  as 
to  the  question  whether  or  not  the 
act  set  forth  in  such  written  charge 
constitutes  an  offense  against  the 
statutes  of  Ohio. 

2.  A  charge  in  an  affidavit  filed 
under  Section  3  of  an  act  entitled, 
''An  Act  to  prohibit  the  li(]|uor  traffic 
and  to  provide  for  the  administration 
and  enforcement  of  such  prohibition," 
etc.,  as  found  in  108  Ohio  Laws,  pt.  2, 
1182  (Section  6212-16,  General  Code), 
setting  forth  that  the  defendant  was 
in  the  unlawful  possession  of  intoxi- 
cating liquors  contrary  to  the  statute, 
need  not  specify  or  desi^ate  the  par- 
ticular kind  of  intoxicating  liquors  so 
unlawfully  possessed. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Robinson,  Jones  and  Matthias,  JJ., 
concur. 


271 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS 

The  River  Edge  Land  Co.,  Cleve- 
land; $25,000.  G.  F.  Williams,  Edgar 
R.  Bayes,  L.  E.  Ciel,  A.  W.  Bell,  Lex 
Kintner. 

The  Miniger-Hoskin  Building  Co., 
Toledo;  $25,000.  Louis  H.  Gould, 
Walter  W.  Hoskin,  Harry  M.  Gould, 
Morris  Tobias,  C.  0.  Miniger. 

The  Standard  Roofing  Co.,  Cleve- 
land; $20,000.  C.  F.  Leary,  Robert 
Tryon,  J.  D.  Tryon,  F.  M.  Leary,  H.  E. 
Cook. 

The  Huston  Bus  Co.,  Defiance; 
$5000.  H.  Huston,  W.  A.  Huston,  Guy 
H.  Huston,  M.  A.  Goller,  John  W. 
Winn. 

The  Hansen  Shriber  Co.,  Akron; 
$50,000.  C.  N.  Shriber,  H.  T.  Hansen, 
T.  H.  Evans,  A.  A.  Love,  F.  H.  Dutt. 

The  Southern  Ohio  Mercantile  Co., 
Norwood;  $15,000.  W.  B.  Roads,  John 
Q.  Roads,  Cyrus  Newby,  M.  E.  White, 
Irvin  McD.  Smith. 

The  Motor  Securities  Co.,  Colum- 
bus; $500,000.  J.  C.  Moore,  S.  M. 
Ross,  Chas.  W.  Woodruff,  C.  E.  Meyer, 
Walter  E.  Otto. 

The  Bucyrus  Implement  Co.,  Bu- 
cyrus;  $20,000.  L.  H.  Lightcap,  J.  W. 
Kellogg,  H.  G.  F.  Walther,  L.  A.  Cul- 
bertson,  R.  S.  Byers. 

The  Grand  Rapids  Supply  Co.,  To- 
ledo; $150,000.  Edwin  Duvall,  Geo. 
Barkdall,  Adaline  Degraff,  Frank  E. 
Dugan,  RoUo  V.  Burnett. 

The  Seyfang  Biscuit  &  Macaroni 
Co.*  Toledo;  $25,000.  Calvin  Bennet 
Mcknight,  Joseph  Drella,  Stanley  A. 
Grazezinski,  Frank  C.  Holsberger, 
Richard  L.  Bulawski. 

The  Eldorado  Co.,  Cleveland;  $15,- 
000.  Edwin  F.  Brown,  Ernest  H. 
Brooksicker,  George  A.  Hackathom, 
George  G.  Moore,  Cliff  H.  Schafer. 

The  Multiproof  Co.,  Lockland ;  $2500. 
H.  W.  Nichols,  Charles  R.  Walker, 
Robert  L.  Black,  L.  M.  Long,  C.  A. 
Schroder. 

The  Kane-Graney  Motor  Co.,  Cleve- 
land; $10,000.  Clarence  H.  Osborne, 
C.  W.  Kane,  J.  G.  Graney. 

The  W.  P.  Hunt  Co.,  Neffs;  $15,000. 
W.  P.  Hunt,  Mary  Edith  Hunt,  I.  D. 
Keyser,  Lydia  Keyser,  Ernest  F.  Mc- 
Henry. 


The  Toleu  Drug  Co.,  Cleveland; 
$10,000.  Louis  Loleu,  Maurice  M. 
Toleu,  Harry  Lishawitz,  Morris  Fried- 
man, Tillie  Toleu. 

The  Protection  Svgs.  &  Loan  Co., 
Cleveland;  $2,000,000.  Morris  H. 
Wolf,  A.  R.  Goold,  Fred  S.  Neubauer, 
Arnold  S.  Kletskin,  Jos.  L.  Spitz. 

The  Turkeyfoot  Coal  &  Mining  Co., 
Canton;  $20,000.  Ed.  L.  Smith,  Wen- 
dell Ney,  Marvin  M.  Smith,  W.  P. 
Newton,  Alice  Witter. 

The  Hazelett  Cast  Sheet  MeUls 
Co.,  Cleveland;  $500.  C.  W.  Hazelett, 
S.'  J.  Hazelett,  F.  S.  Whitcomb,  John 
A.  Smith,  Frank  Harrison. 

The  Euclid  East  Thirty-Second  Co., 
Cleveland;  $10,000.  Frank  G.  Mooney, 
Ira  J.  Warner,  Monroe  A.  Loeser,  I.  L> 
Nichols,  H.  Stewig. 

The  A.  L.  G.  Dress  Co.,  Cleveland; 
$1000.  H.  P.  Fetterman,  M.  Firth^ 
Morris  Axelrad,  Louis  Levit,  Jacob 
Gordon. 

The  Brookside  Building  Co.,  Bridge- 
port; $50,000.  R.  L.  Dowdell,  R.  J. 
Bryan,  A.  Dittrich,  David  H.  James, 
J.  C.  Heinlein. 

The  Goodness  Realty  &  Constr.  Co., 
Cleveland;  $10,000.  John  T.  Keough, 
Reno  Neuter,  Irene  Reichel,  Wm.  H. 
Thomas,  E.  F.  Hayes. 

The  Cline  &  Rosselot  Furniture 
Mfg.  Co.,  Hillsboro;  $7000.  S.  B.  Cline, 

E.  J.  Rosselot,  Paul  Cline,  Eva  Cline, 
Lizzie  Rosselot. 

The  Community  Co.,  W.  Liverpool; 
$10,000.  E.  G.  Sturgis,  C.  V.  Beatty. 
Geo.  B.  Williams,  D.  M.  Cronin,  R.  L. 
Cawood. 

The  Supreme  Oil  Products  Co., 
Bellevue;  $20,000.  Wm.  C.  Miller, 
Arthur  E.  Michener,  Donald  C.  Schaaf , 
Zula  B.  Miller,  Gertrude  H.  Michenen. 

The  Jackson  Mutual  Water  Co., 
Jackson;  $75,000.  Frank  C.  Dunbar, 
H.  C.  Spiller,  W.  H.  Miller,  W.  S.  Cra- 
ter. M.  G.  Bums. 

The  Old  Colony  Svgs.  &  Loan  Co., 
Cleveland;  $2,000,000.     H.  E.  Durbin, 

F.  J.  Bode,  Howard  Blackett,  H.  A. 
Miner,  Wayne  Eberly. 

The  Hossier  Radiator  &  Sheet 
Metal  Works  Co.,  Cleveland;  $50,000. 
Walter  M.  Friel,  Max  Kasson,  A. 
Haltzer.  K.  E.  Gough,  W.  J.  Mahon, 
David  Kasson. 
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The  R.  Stone  (Contracting  Co.,  Lima; 
$50,000.  R.  Stone,  J.  E.  Sullivan,  J.  C. 
Sweeny.  A.  P.  Stone,  H.  O.  Bentley. 

The  Ohio  Auto  Painting  Co.,  Colum- 
bus; $10,000.  W.  E.  Crowell,  D.  O. 
Stone,  F.  P.  Meyer,  L.  W.  Worden,  I. 
H.  DeRolph. 

The  Yellow  Springs  Lumber  Co., 
Yellow  Springs;  $30,000.  Peter  Kuntz, 
Carl  J.  Schuh,  William  Kuntz,  H.  C. 
Diefenbach,  John  W.  Coby. 

The  Nottingham  Hardware  Co., 
Cleveland:  $10,000.  Lex  Kintner,  M. 
B.  Pennell,  L.  E.  Giel,  Geo.  O.  Willet, 
M.  B.  Pennell,  A.  W.  Bell. 

The  Ancaster  Co.,  Cleveland;  $500. 
B.  S.  Brady,  E.  Harper,  J.  H.  Kellogg, 
N.  K.  Dorr,  E.  B.  Freed. 

The  George  Corwin  Co.,  Cleveland; 
$10,000.  A.  Sommers,  S.  Lambroff, 
Garrison  Ball,  W.  C.  Wright,  David 
B.  Carpenter. 

The  S.  &  F.  Dress  Co.,  Cleveland; 
$50,000.  Bert  D.  Glick,  E.  M.  Acker- 
man,  H.  J.  Tabor,  B.  J.  LaVetter,  M. 
L.  Bemsteen. 

The  Toledo  Cream  Fried  Cake  Co., 
Toledo;  $7000.  J.  C.  Andrews.  Agnes 
M.  Barth,  K.  M.  Barth,  F.  S.  Wheaton, 
Mrs.  Edith  V.  Andrews. 

The  Welfare  Loan  Co.,  Middletown; 
$200,000.  Morton  S.  Hawkins,  A.  A. 
Scheib,  William  G.  Rippey,  E.  C^ 
Bipte,  C.  L.  Diprker. 

The  Koski  Constr.  Co.,  Ashtabula; 
$25,000.  Frank  E.  Koski.  E.  A.  John- 
son. B.  S.  Colter,  C.  R.  Moore,  Matt 
L.  Johnson. 

The  Senator  Place  Realty  Co.,  Cin- 
cinnati; $25,000.  Murray  Seasoneood, 
Lester  A.  Jaffe,  Magdalen  Steinert, 
Ralnh  A.  Kreimer,  Edwin  M.  Kahn. 

The  Tire  Manufacturers  Distribut- 
ing Co.,  Cleveland:  $10,000.  J.  F. 
Morris,  Herman  Preusser,  Geo.  H. 
Burrows.  S.  T.  Kearns,  A.  Fleischer. 

The  Cleveland  Trianqrle  Co.,  E. 
Cleveland:  $40,000.  H.  E.  Thompson, 
A.  A.  Krieg.  E.  S.  Moe,  D.  Layman, 
Pa"l  Lorkbaum. 

The  Huffman  Realtv  Co..  Dayton; 
$25,000.  John  M.  Huffman,  Georo^e  P. 
Huffman.  Ouida  Higgins,  Helen 
Kroeer.  Daniel  Blau. 

The  Ohio  Sprin?  Service  Co.,  Cleve- 
land. $50,000.  Alfred  Samnierre.  Carl 
F.  Wetzel,  Charles  F.  Beeler,  John  A. 
Clin^,  W.  T.  Smith. 

The  Merchants  &  Manufacturers  Tn- 
dustrial  Service  Co.,  Davton:  $10,000. 
Robt.  S.  Hayes,  Harry  H.  McClellan, 


Byron  B.  Harlan,  Arnold  S.  Althoff, 
Thos.  P.  Kearns. 

.  The  Calbrick  Oil  Co.,  Medina; 
$20,000.  Howard  R.  Calvert,  R.  B. 
Bennett,  C.  H.  Bricker,  Karl  R* 
Bricker,  Paul  E.  Bricker. 

The  Lincoln  Laboratories  Co., 
Cleveland;  $5000.  Alvah  J.  Pope, 
George  P.  Craig,  Frank  H.  Weaver, 
Geo.  A.  Mundy,  John  E.  Ballard. 

The  K  o  h  1  e  r  Merchandise  Co., 
Youngstown,  $10,000.  A.  G.  Kohlei*, 
A.  E.  Johnson,  K.  H.  Powell,  R.  E. 
Nordquist,  Milton  E.  Wall. 

The  Heller-Morreau  Co.,  Cleveland, 
$10,000.  Rebecca  Heller,  Joseph 
Strauss,  Leanora  H.  Morreau,  Myron 
H.  Morreau,  Lee  H.  Morreau. 

The  Filbert-Greer  Mfg  Co.,  Dayton, 
$15,000.  Harry  M.  Filbert,  Arthur  F. 
Greer,  James  Cusick,  Frederick  W. 
Howell,  Henry  Ritter. 

The  H.  R.  Shuart  Co.,  Cleveland, 
$10,000.  John  A.  Elden,  H.  R.  Shuart, 
C.  H.  Schuster,  Malcolm  Molner,  M. 
S.  Richardson. 

The  Ashtabula  Motor  Co.,  Ash- 
tabula, $20,000.  Arthur  I.  Crowther, 
Harry  M.  Fenn,  Wallace  H.  Cadwell, 
Flora  B.  Crowther,  Ada  Kirby. 

The  Jordan-Meyer-Stoltz  Co.,  Ash- 
tabula. $20,000.  George  E.  Jordan, 
John  Meyer,  David  Meyer,  Harry 
Kirschner,  Sam  Stoltz. 

The  Border-Cities  Investment  Co., 
Cleveland,  $500,000.  C.  A.  Alexander, 
R.  L.  Haverick,  I.  M.  McDonough, 
Trafton  M.  Dye,  Quay  H.  Findley. 

The  Shplbv  Specialty  Co..  Shelby, 
$15000.  F.  C.  Reynolds,  D.  S.  French, 
Ralph  E.  Hutt,  James  V.  Hill,  C.  E. 
Morris. 

The  John  R.  Foster  Co.,  Cleveland, 
$50,000.  E.  Kopp,  L.  Kelty,  H.  H. 
Gorman.  C.  D.  Reich,  C.  E.  Mellen. 

The  Buff  Mountain  Quarries  Co., 
Sherodsville,  $500.00.  Frank  Mor- 
rison, Helen  G.  Prucha,  Louise  Star- 
bird,   Charles   C.    Owens,    Stuart  L. 

Lanp. 

The  Boulevard  Land  and  Mortgage 
Co.,  Cleveland,  $100,000.  F.  B.  Fults, 
Fred  E.  Pfeiffer.  M.  L.  Kunc,  G.  E. 
Senkbeil.  W.  J.  K.  Hunt. 

The  Universal  System  Co.,  Cleve- 
land. $50,000.  Joseph  W.  Bouska,  Jo- 
hanna Jannska,  Wm.  L.  Mahoney, 
Nellie  Lynn,  Thomas  L.  Burke. 

The  Nash  Auto  Sales  Co.,  Nelson- 
ville,  $5,000.  C.  G.  Dew,  Floyd  L. 
Bridge,  Pat  Poole,  Earle  H.  Moler, 
Fred  Fisk. 
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The  Kohler  Merchandise  Co., 
Youngstown,  $10,000.  A.  G.  Kohler, 
Milton  E.  Wall,  R.  E.  Nordquist,  K. 
H.  Powell,  A.  E.  Johnston. 

The  Old  Homestead  Dairy  Co., 
Cleveland.  $10,000.  Alvord  L.  Bishop, 
K.  L.  Fuller,  J.  Janda,  Robert  Crosser, 
W.  C.  Graves. 

The  Universal  Skirt  Mfg.  Co.,  Cin- 
cinnati, $35,000.  Philip  Sapadin, 
Samuel  G.  Friedlander,  Kathleen  S. 
Morrison,  Max  M.  Schiff,  A.  C.  Shat- 
tuck. 

The  S.  E.  F.  Baking  Co.,  Cleveland, 
$10,000.  Herman  Steinfeld,  Harry 
Epstein,  Saul  S.  Danaceau,  A.  Bar- 
bian,  Lee  Gerwin. 

The  Nifty  Jar  and  Cooker  Mfg.  Co., 
Cincinnati,  $10,000.  Fred  Brockman, 
Charles  J.  Selzer,  Michael  Huemmer, 
Benedix  Rosenbaum,  Frederick  Closs. 

The  Liberty  Paint  and  Cement  Co., 
Cleveland,  $25,000.  E.  F.  Koenig,  W. 
J.  Hoban,  Irene  B.  Gavan,  Jesse 
Stephens,  William  P.  Mayer. 

The  Gallipolis  Furniture  Mfg.  Co., 
Gallipolis,  $50,000.  H.  W.  Cherring- 
ton,  Hyman  Rosh,  Vivian  Cherrington, 

F.  C.  Harbour,  Fred  Millisor. 

The  Commercial  Co.,  Lima,  $10,000. 
Fred  B.  Williams,  C.  H.  Neville,  A.  M. 
Green,  H.  0.  Bentley,  A.' F.  Harlan. 

The  Ferger  &  Silva  Co.,  Cincinnati, 
$25,000.     Leroy  Silva,  Roger  H.  Fer- 
ger, Harry  V.  Metzel,  John  Rosebrook, . 
Wm.  G.  Falk. 

The  Valmerco  Realty  Co.,  Cincin- 
nati, $5,000.  Rudolph  A.  Rasche,  Jo- 
seph M.  Wessendorf ,  Arthur  G.  Taube, 
Henry  E.  Oswald,  Edwin  R.  Schultz. 

The  Builders  and  Realtors  Service 
Co.,  Cleveland,  $500.00.  E.  Brown,  F. 

G.  Maxwell,  E.  Zalad,  L.  S.  Sobel,  W. 
H.  Hamilton. 

The  Morlese  Co.,  Mentor  Special 
District,  $500.00.  Tracy  H.  Duncan, 
Theo.  C.  Robinson,  Jos.  A.  Schlitz,  J. 
H.  Traverse,  K.  Wing. 

The  M.  T.  Silver  Co.,  Cleveland, 
$5,000.  R.  S.  Silver,  J.  W.  Horwitz, 
H.  D.  Horwitz,  Alex.  Printz,  W.  B. 
Fish. 

The  A.  L.  Oscar  Co.,  Canton,  $20,- 
000.  A.  L.  Oscar,  William  Erlanger, 
Sidney  Erlanger,  Oscar  M.  Abt,  Ger- 
trude Kellogg. 

The  Columbus  Mutual  Club  Co., 
Columbus,  $25,000.  George  J.  Ab,- 
della,  W.  H.  Fledder  johann.  A.  L. 
Bennett,  Carl  Mitcheltree.  D.  E.  Pall. 

The  J.  M.  Smith  Constr.  Co.,  Can- 
ton, $15,000.  Jas.  M.  Smith,  Raymond 
W.  Rowland. 


Increases 

The  F.  R.  Arend  Co.,  Cleveland, 
from  $3,000  to  $10,000. 

The  Continental  Finance  Co.,  Day- 
ton, from  $300,000  to  $450,000. 

The  Port  City  Mortgage  Co.,  Lorain, 
from  $250,000  to  $500,000. 

The  Louis  Traxler  Co.,  Dayton, 
from  $125,000  to  $350,000. 

The  Brookside  Park  Co.,  Cortland, 
from  $10,000  to  $15,000. 

The  Real  Estate  Corporation  Co., 
Cleveland,  from  $25,000  to  $300,000. 

The  Automotive  Supply  Co.,  Spring- 
field, from  1,000  to  2,000  shares  no 
par  value. 

The  United  Asphalt  Paving  Co., 
Akron,  from   $10,000  to   $10,000. 

The  C.  P.  &  L.  Building  Co.,  Akron, 
$1,000  to  $200,000. 

The  Vacuette  Sales  Co.,  Cincinnati, 
from  $10,000  to  $25,000. 

The  W.  W.  Sly  Mfg.  Co.,  Cleveland, 
from  $35,000  to  $175,000. 

The  Erection  Service  Co.,  Cleveland, 
from  150  shares  to  100  shares  no  par 
value. 

The  Dunham  Co.,  Berea,  from  $133,- 
900  to  $175,000. 

The  H.  C.  Godman  Co.,  Columbus, 
$2,500,000  to  $4,000,000. 

The  Lake  Erie  Paving  Co.,  Cleve- 
land, from  $12,000  to  $24,000. 

The  Merchants  Savings  and  Bank- 
ing Co.,  from  $50,000  to  $100,000. 

The  Hardware  Building  Co.,  Akron, 
from  $1,000  to  $5,000. 

The  City  Trust  &  Svgs.  Bank, 
Youngstown,  from  $300,000  to  $500,- 
000. 

The  Emory  River  &  Lumber  Co., 
Cincinnati,  from  $700,000  to  $1,100,- 
000. 

The  Liberal  Loan  &  Building  Co., 
Cincinnati,  from  $2,000,000  to  $5,000,- 
000. 

The  Ohio  Public  Service  Co.,  War- 
ren, from  $1,000  to  $6,500,000. 

Decreases 

The  Chateau  Co.,  Cincinnati,  from 
$100,000  to  $25,000. 

The  Star  Rubber  Co.,  Akron,  from 
$2,500,000  to  $25,000. 

The  Belmont  Brewing  Co.,  Martin's 
Ferry,  from  $200,00  to  $10,000. 

The  Tarco  Construction  Co.,  Cleve- 
land, from  $60,000  to  $30,000. 

The  Ohio  Nut  and  Washer  Co., 
Mingo  Junction,  from  $50,000  to  '$25,- 
000. 

The  Dunham  Co.,  Derea,  from  $150,- 
000  to  $133,900. 


PUBLIC  UTILITIES  COMMISSION 


Advanced  Utility  Rate  Proceeding  No.  59 — In  the  Matter  of  the 
Proposed  Increased  Rates  and  Charges  of  The  Hardin- Wyandot 
Lighting  Company  for  Electric  Service  Filed  to  Become  Effective 
August  1,  1921. 


(Dated  December  2,  1921.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  for  hearing,  and  was  heard  in  part,  in  pursuance  of  the 
order,  heretofore  made,  instituting  an  inquiry  and  hearing  to  de- 
termine the  propriety  of  the  rates  and  charges  of  respondent,  The 
Hardin-Wyandot  Lighting  Company,  for  electrical  energy,  fur- 
nished for  light  and  power  in  the  City  of  Kenton,  Ohio,  where- 
upon, and  in  view  of  the  condition  in  which  this  property  is  found, 
the  circumstances  developed  by  the  commission's  preliminary  in- 
quiry and  the  statements  of  counsel,  it  is 

Ordered,  That  for  the  furnishing  of  electrical  service  to  its 
consumers  and  the  public  in  the  City  of  Kenton,  Ohio,  respondent, 
said  The  Hardin-Wyandot  Lighting  Company  be,  and  hereby  it  is 
required  to  impose,  charge  and  collect,  effective  with  its  December, 

1921,  billing,  and  continuing  until  the  further  order  of  the  com- 
mission, rates  and  charges  not  in  excess  of  the  rates  and  charges 
*^ollowing,  to  wit: 

For  Lighting  Service 

The  rates  and  charges  contained  in  said  respondent's 
schedule,  designed  P.  U.  G.  0.  No.  4,  now  on  file  with  this 
commission,  and 

For  Power  Service 

The  rates  and  charges  contained  in  said  respondent's 
schedule,  designated  P.  U.  G.  O.  No.  4,  now  on  file  with  this 
commission,  the  energy  charge  thereof  to  be  subjected  to  a 
discount  of  fifteen  per  cent.,  but  not  the  minimum  charge  of 
fifty  cents  per  H.  P. 

And  the  commission,  coming  now  to  consider  the  preparation 
for  the  further  investigation  herein,  and  its  duty  to  keep  informed 
of  the  business  and  affairs  of  the  respondent,  it  further 

Ordered,  that  said  respondent  be,  and  hereby  it  is  notified, 
directed  and  required  to  procure  and  install,  prior  to  January  first, 

1922,  in  its  plants  at  Kenton  and  Upper  Sandusky,  Ohio,  suitable 
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watt  hour  meters,  which  will  accurately  measure  the  kilowatt 
hours  of  enerfi^y  delivered  to  its  transmission  and  distribution  lines 
for  consumption  by  its  customers.     It  is  further 

Ordered,  that  said  respondent  be,  and  hereby  it  is  further 
notified,  directed,  from  and  after  this  date,  to  maintain  its  books 
of  account  and  vouchers  of  expenditure  in  strict  conformity  to 
the  requirements  of  this  commission's  administrative  order  No. 
22,  prescribing  a  classification  of  accounts  for  electric  utilities. 
It  is  further 

Ordered,  that  said  respondent  be,  and  hereby  it  is  further 
ordered,  forthwith  upon  the  service  of  this  order,  to  transfer  to 
a  proper  place  within  the  State  of  Ohio,  its  books  of  account  and 
vouchers  of  expenditure  and  hereafter  to  keep  the  same  at  such 
place  within  this  state. 

No.  2084 — ^In  the  Matter  of  the  Complaint  and  Appeal  of  The  Ohio 
Electric  Railway  Company  of  and  from  an  Ordinance  Passed  by 
the  City  of  Lima,  Ohio,  August  2,  1920.    Rates  Fixed. 


(Dated  December  7,  1921.) 

This  day,  after  full  hearing  and  argument  by  counsel,  this 
cause  came  on  for  further  consideration: 

And  the  commission  coming  now  to  consider  the  complaint  of, 
and  appeal,  by"  said  The  Ohio  Electric  Railway  Company,  now 
operated  by  B.  J.  Jones  as  the  receiver  thereof,  from  the  ordi- 
nance, passed  by  the  city  council  of  the  City  of  Lima,  Ohio,  on 
the  second  day  of  August,  1920,  fixing  the  maximum  rates  and 
charges  for  electrical  service,  furnished  by  the  appellant,  its  suc- 
cessors and  assigns,  for  light  and  power  purposes,  and  being  fully 
advised  in  the  premises,  and  having  caused  an  appraisement  to 
be  made  and  having  ascertained  and  determined  and  fixed  the 
value  of  all  of  the  property  of  said  appellant,  and  its  receiver, 
actually  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  electrical  service  for  light  and  power  purposes  in 
said  City  of  Lima,  Ohio,  excluding  therefrom  the  value  of  any 
franchise  or  right  to  own,  operate  or  enjoy  the  same  in  excess 
of  the  amount  (exclusive  of  any  tax  or  annual  charge)  actually 
paid  to  any  political  subdivision  of  the  state  or  county  as  a  con- 
sideration for  the  grant  of  such  franchise  or  right,  and  exclusive 
of  any  value  added  thereto  by  reason  of  a  monopoly  or  merger. 
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and  having  given  proper  consideration  to  the  necessity  of  making 
reservation  from  income  for  depreciation,  and  contingencies,  and 
having  taken  into  consideration  all  other  matters  which  were 
deemed  proper,  the  commission  finds: 

(1)  That  the  rates  and  charges  following,  which  are  the 
rates  and  charges  set  forth  and  provided  in  the  ordinance  here- 
in complained  of  and  appealed  from  and,  in  addition  thereto,  rates 
and  charges  for  breakdown  service  and  electric  fan  service,  which 
are  not  provided  for  in  said  ordinance,  are  just  and  reasonable 
rates  and  charges  for  the  service  furnished  and  supplied  by  said 
appellant,  and  ought  to  be  ratified  and  confirmed,  viz: 

Schedule  A.     Lighting. 

For  the  first  25  K.  W.  H.  consumed  8 1/2  cents  per  K.  W.  H. 
For  the  next  100  K.  W.  H.  consumed  8  cents  per  K.  W.  H. 
For  the  next  125  K  W.  H.  consumed  7  cents  per  K.  W.  H. 
For  the  next  150  K.  W.  H.  consumed  6  cents  per  K.  W.  H. 
For  the  next .  350  K.  W.  H.  consumed  5  cents  per  K.  W.  H. 
For  the  next  450  K.  W.  H.  consumed  4  cents  per  K.  W.  H. 
For  the  next  1200  K.  W.  H.  consumed  3y2  cents  per  K.  W.  H. 
For  all  over  2400  K.  W.  H.  consumed  3      cents  per  K.  W.  H. 

A  discount  of  5  per  cent,  to  be  allowed  on  all  bills  paid 
at  the  office  of  the  company  on  or  before  the  tenth  day  of 
the  month  following  that  for  which  service  has  been  rendered, 
subject,  however,  to  a  minimum  charge  of  50  cents  per  month. 

The  company  to  renew  free  of  charge  4,  8  and  16  candle- 
power  carbon  lamps. 

Electric  signs  to  be  charged  for  on  flat  rates,  based  on 
above  schedule. 

City  street  arc  lamps,  overhead  system,  all  night,  $57.50 
per  lamp  per  year,  payable  monthly,  without  discount.  Less 
than  all  night  service — ratable  proportion  of  above  rate. 

The  East  North  Street  pumping  station ;  the  market  house, 
the  city  police  and  fire  buildings  of  City  of  Lima,  Ohio;  the 
offices  and  rooms  used  by  city  officials  in  the  City  Office  Build- 
ing of  said  city — 3  cents  per  K.  W.  H.  without  discount. 

The  public  schools,  hospital,  library,  court  house,  jail 
and  Memorial  Building — 5  cents  per  K.  W.  H.  without  dis- 
count. 

For  lighting  the  so-called  boulevard  system,  under- 
ground, in  the  City  of  Lima,  alternating  current,  sixty  cycle 
— 4  cents  per  K.  W..  H.  without  discount.  If  the  company 
maintains  said  boulevard  lighting  system,  the  company  shall 
charge,  in  addition  to  the  above  energy  rate,  $20.00  per  lamp 
per  year  for  those  lamps  burning  all  night  and  $14.00  per 
lamp  per  year  for  those  lamps  burning  half  the  night ;  mainte- 
nance to  include  cleaning  and  renewing  all  glassware,  but  not 
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renewal  or  maintenance  of  cable  system  or  wires,  or  of  stan- 
dards or  posts.    Company  to  turn  on  and  off  the  lights. 

Schedule  B.     Commercial  Power 

For  the  first  50  K.W.H.  consumed  per  mo„  7  cents  per  K.W.H. 
For  the  next  100  K.W.H.  consumed  per  mo.,  6  cents  per  K.W.H. 
For  the  next  100  K.W.H.  consumed  per  mo.,  5  cents  per  K.W.H. 
For  the  next  250  K.W.H.  consumed  per  mo.,  4  cents  per  K.W.H. 
For  all  over  500  K.W.H.  consumed  per  mo.,  8  cents  per  K.W.H. 

A  discount  of  5  per  cent,  to  be  allowed  on  all  bills  paid 
at  the  office  of  the  company  on  or  before  the  tenth  day  of 
the  month  following  that  for  which  service  has  been  rendered, 
subject,  however,  to  a  minimum  charge  per  month  for  one 

(1)  H.  P.  or  less,  and  $1.00  per  month  for  each  additional 
H.  P.,  minimum  in  no  event,  however,  under  regular  rate  con- 
tracts to  exceed  $5.00  per  month. 

For  cooking  and  heating  purposes  only — 5  cents  per  K. 
W.  H.,  with  a  minimum  charge  of  $2.00  per  month  for  each 
meter  installed. 

Schedule  C.    Breakdown  Service. 

All  energy  consumed  will  be  charged  for  at  the  rates  as 
shown  under  light  and  power  rates  as  above  quoted,  monthly 
charge  to  be  not  less  than  $3.00  i^er  kilowatt  of  connected 
load. 

Schedule  D,  Power  for  Electric  Fans,  is  supplied  at  $2.50 

per  month  per  fan,  flat  rate,  no  discount. 

Schedule  E.  "Power  consumers  using  1000  K.  W.  H. 
per  month  may  be  given  lower  rates,  depending  upon  special 
conditions  and  hours  of  service,"  provided  the  utility  has  on 
file  and  in  effect,  with  this  commission,  schedules  showing 
specific  rates  or  charges  and  "special  conditions"  covering 
this  class  of  service. 

(2)  That  the  gross  and  net  revenues  derived  by  said  The 
Ohio  Electric  Railway  Company,  and  its  receiver,  from  the  fur- 
nishing of  electrical  energy  for  public  and  private  consumption 
in  the  City  of  Lima,  Ohio,  at  the  rates,  prices  and  charges  herein 
found  by  the  commission  to  be  just  and  reasonable,  will  be  suffi- 
cient to  yield  said  The  Ohio  Electric  Railway  Company,  or  its 
receiver,  a  reasonable  compensation  for  such  service.  It  is,  there- 
fore. 

Ordered,  that  the  rates,  charges  and  prices  hereinbefore  found 
and  determined  by  this  commission  to  be  just  and  reasonable  for 
the  furnishing  of  electrical  energy  for  public  and  private  use 
within  the  City  of  Lima,  Ohio,  by  said  The  Ohio  Electric  Railway 
Company  and  its  receiver,  being  the  rates,  charges  and  prices  set 
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forth  and  provided  by  Ordinance  No.  954,  adopted  by  the  council 
of  the  City  of  Lima,  Ohio,  upon  the  second  day  of  August,  1920, 
and  herein  complained  of  and  appealed  from,  with  rates  and 
charges,  in  addition  thereto,  for  breakdown  service  and  electric 
fan  service  not  provided  for  in  said  ordinance  be,  and  hereby  they 
are  ratified  and  confirmed. 

And  the  commission  having  made  inquiry  and  investigation 
with  respect  to  the  ability  of  said  The  Ohio  Electric  Railway  Com- 
pany and  its  receiver,  to  furnish  electrical  energy  for  public  and 
private  use  in  the  City  of  Lima,  Ohio,  during  the  period  fixed  by 
said  ordinance,  as  extended  by  the  provisions  of  Section  814-48, 
General  Code  of  Ohio,  and  having  found  that  said  appellant  and/ 
or  its  receiver  is  and  will  be  able  to  furnish  said  service  in  said 
city  during  said  period,  it  is,  therefore,  further 

Ordered,  that  rates,  prices  and  charges  not  greater  than  nor 
in  excess  of  the  rates,  prices  and  charges  for  electrical  energy 
furnished  by  said  The  Ohio  Electric  Railway  Company  and  its 
receiver,  to  the  citizens  and  private  consumers,  and  to  the  public 
buildings,  grounds,  streets,  lanes,  alleys,  avenues  and  market  places 
of  the  City  of  Lima,  Ohio,  for  public  and  private  consumption, 
which  the  commission  has  found  herein  to  be  just  and  reasonable, 
be  and  remain  in  force  and  effect  for  the  period  of  two  years  from 
and  after  the  effective  date  of  the  said  ordinance  herein  com- 
plained of  and  appealed  from,  and  said  The  Ohio  Electric  Railway 
Company  and  its  receiver,  hereby  are  notified,  directed  and  re- 
quired  to  furnish  electrical  service  to  consumers  thereof  and  for 
public  and  private  use  in  said  City  of  Lima,  Ohio,  for  and  during 
said .  period. 

No.  24O0 — ^In  the  Matter  of  the  Application  of  The  Portsmouth 
Street  Railroad  and  Light  Company  for  Authority  to  Issue 
Bonds.    Prayer  Granted. 


(Dated  December  1,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Portsmouth  Street  Railroad  and  Light  Company,  (a 
corporation  duly  organized  and  existing  under  and  by  virtue  of  the 
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laws  of  the  State  of  Ohio) ,  asking  the  consent  and  authority  of  the 
Commission  to  issue  and  dispose  of  $175,000,  principal  sum,  of 
twelve-year,  second  mortgage,  eight  per  cent  gold  bonds,  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  used  to  purchase  six  new 
cars,  to  connect  applicant's  Hilltop  and  Eighth  Street  lines  and  to 
expand  and  improve  its  power  house  facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent  in- 
quiry and  investigation  thereupon: 

That,  to  enable  the  applicant  to  comply  with  the  provi- 
sions of  its  new  franchise  contracts  with  the  City  of  Ports- 
mouth and  the  Village  of  New  Boston,  it  will  be  necessary  for 
the  applicant  to  provide  certain  additions,  extensions  and  im- 
provements to  its  facilities,  the  cost  of  which  has  been  esti- 
mated by  the  applicant  at  the  sum  of  $190,095.23,  but  of 
which  this  Commission  has  found  items,  of  the  aggregate  sum 
of  $15,070  to  be  operating  expenses,  or  net  capital  additions 
of  $175,025.23,  and 

That  the  issue  of  applicant's  said  second  mortgage  bonds, 
of  the  principal  sum  of  $175,000  is  reasonably  required  and  the 
money  to  be  procured,  thereby  necessary  for  the  construction, 
completion,  extension  and  improvement  of  applicant's  facili- 
ties and  the  maintenance  and  improvement  of  its  service  as 
aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  bonds  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Portsmouth  Street  Railroad  and  Light 
Company  be,  and  hereby  it  is  authorized  to  issue  its  twelve  year, 
second  mortgage,  eight  per  cent  gold  bonds  of  the  principal  sum 
of  one  hundred  and  seventy-five  thousand  dollars  ($175,000),  and 
that  said  bonds  be  sold  for  the  highest  price  obtainable  but  for  not 
less  than  ninety-four  (94)  percentum  of  the  principal  amount  there- 
of.   It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  bonds 
for  less  than  the  principal  sum  thereof  be  amortized  pursuant  to 
the  rules  and  regulations  heretofore  prescribed  by  the  Commission. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purpose,  and  no  other,  to- 
wit:  Applied  toward  the  payment  of  the  cost  of  providing  the 
additions,  extensions  and  improvements  to  applicant's  facilities 
(consisting,  primarily,  of  the  purchase  of  six  additional  cars,  the 
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connection  of  the  Hilltop  and  Eighth  Street  lines,  and  certain  addi- 
tions and  improvements  to  its  power  house  equipment)  enumerated 
in  the  detailed  estimate  filed  with  this  Commission  ui)on  November 
first,  1921,  from  which  the  following  non-capital  items  are  hereby 
excluded,  viz: 

3400  lin.  ft.  of  paving  removed,  etc 1,200.00 

Relocating  two  passing  tracks,  etc 1,800.00 

900  ft.  of  track  abandoned,  etc 2,700.00 

Use  of  Young  Street  Viaduct 8,000.00 

Engineering,  omissions,  etc 1,370.00 


$15,070.00 

which  estimate,  submitted  with  a  total  of  $190,095.23,  but  hereby 
reduced  to  $175,025.23,  as  so  modified  is  hereby  made  a  part  of  this 
order  by  reference.     It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
bonds  and,  in  reasonable  detail,  of  the  expenditure  of  the  proceeds 
thereof  pursuant  to  the  terms  and  conditions  of  this  order. 


No.  2435— -In  the  Matter  of  the  Joint  Application  of  The  Jackson 
Water  Supply  Company  and  The  Jackson  Mutual  Water  Company. 
Prayer  Granted. 


(Dated  December  2,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  joint 
application  of  The  Jackson  Water  Supply  Company  and  The  Jack- 
son Mutual  Water  Company,  (corporations  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  asking 
the  consent  to  and  approval,  by  this  Commission,  of  the  sale,  by 
said  first  named  applicant,  and  the  purchase  by  the  latter  of  all  the 
property,  rights  and  other  assets  of  said  The  Jackson  Water  Supply 
Company. 

The  Commission,  being  fully  advised  in  the  premises,  and  hav- 
ing heretofore  in  proceeding  No.  1966,  found  and  determined  the 
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valuation  of  the  property  of  said  The  Jackson  Water  Supply  Com- 
pany as  of  March  thirtieth,  1920,  to  be  the  sum  of  $171,430.77,  and 
it  appearing  that  said  applicant  has,  subsequent  to  said  date  and  to 
the  twenty-sixth  day  of  November,  1921,  provided  net  additions 
to  the  said  plant  at  a  cost  of  $1,557.41,  hereby  further  finds  that, 
for  purchase  and  sale  purposes,  said  property  is  reasonably  worth 
the  sum  of  $172,988.18,  and  that  the  public  will,  upon  such  pur- 
chase and  sale  of  said  property  be  furnished  adequate  service  for 
a  reasonable  and  just  rate,  rental,  toll  or  charge  therefor,  and  is 
satisfied  that  consent  and  authority  for  such  sale  and  purchase  of 
said  property  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Jackson  Water  Supply  Company  be, 
and  hereby  it  is  authorized  to  sell  and  convey  all  of  its  property, 
rights  and  other  assets  to  The  Jackson  Mutual  Water  Company ;  and 
said  The  Jackson  Mutual  Water  Company  hereby  is  authorized  to 
purchase  and  acquire  the  same,  and  to  pay  therefore  the  agreed 
consideration  of  $173,000  in  the  manner  prescribed  by  the  order, 
this  day  made  and  entered  in  proceeding  No.  2436,  which  order 
hereby  is  made  a  part  of  this  order  by  reference.     It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  corporation  file  with  this  Commission  sched- 
ules providing  for  their  respective  withdrawal  from  and  inaugura- 
tion of  service  in  the  territory  now  served  by  means  of  said  prop- 
erty.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
rates,  service  and  value,  nor  the  acquiescence  in  the  passing  of  said 
agreed  consideration  be  binding  upon  this  Commission  in  any  fu- 
ture proceeding  involving  rates  or  service. 


ATTORNEY  GENERAL 

Educational  FacUities  for  Children  of  Compulsory  School  Age  Con- 
fined in  Tuberculosis  Hospitals  Should  Be  Provided  by  the  Au- 
thorities in  Charge  of  Such  Institutions. 


No.  2549— (Opinion  Dated  November  5,  1921.) 

Hon.  Donald  Kirkpatrick,  Prosecuting  Attorney,  Springfield,  Ohio: 
Dear  Sir — ^Acknowledgment  is  made  of  the  receipt  of  your  re- 
guest  for  the  opinion  of  this  department  upon  the  following  state- 
ment of  facts : 

"Is  it  a  duty  existing  upon  the  part  of  a  board  of  educa- 
tion of  a  district  wherein  there  is  situated  a  district  tubercu- 
losis hospital  to  provide  a  school  and  teaching  force  for  the 
education  of  minors  confined  in  the  hospital,  or  are  the  hos- 
pital authorities  duty  bound,  under  the  provisions  of  the  Ohio 
compulsory  school  code  to  provide  educational  facilities  for 
minors  confined  in  the  hospital?  Such  minors  are  those  af- 
flicted with  the  disease  in  varying  forms,  possessing  bright 
minds  and  they  have  possible  chance  of  overcoming  the' 
trouble. 

"I  would  be  pleased  to  hear  from  your  office  as  to  the 
above  as  there  are  some  twenty  children  now  in  the  district 
tuberculosis  hospital  outside  of  Springfield  who  in  a  way  will 
be  affected  by  the  same.  Are  the  hospital  authorities  "any 
other  persbn"  as  contemplated  by  that  phrase  in  the  compul- 
sory education  sections  of  the  code  of  Ohio?" 

A  careful  examination  of  Chapter  4  of  Division  4  of  Title  10 
of  the  General  Code,  treating  of  "hospitals,"  including  the  sections 
upon  tuberculosis  hospitals,  shows  that  no  reference  is  made  at  all 
therein  as  to  the  schooling  of  the  children  of  compulsory  school  age 
who  are  inmates  of  such  tuberculosis  hospitals,  whether  county 
tuberculosis  hospitals  or  district  tuberculosis  hospitals.  The  stat- 
utes work  out  with  considerable  care  the  manner  of  providing  for 
these  institutions  and  their  later  maintenance  and  operation,  but 
no  where  in  Sections  3127,  G.  C,  to  3156,  G.  C.  (the  chapter  on  hos- 
pitals) has  the  General  Assembly  set  forth  by  direct  statement 
what  provision  shall  obtain  as  to  the  education  of  the  children  such 
as  you  have  described  in  your  statement  of  facts.  It  is  clear  that 
the  General  Assembly  had  in  mind  in  the  past  that  children  who  are 
afflicted  with  tuberculosis  should  be  educated,  for  Section  7644-1, 
G.  C,  reads  as  follows: 

"The  board  of  education  in  any  city  school  district  may 
establish  such  special  elementary  schools  as  it  deems  neces- 
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sary  for  youth  of  school  age  who  are  afflicted  with  tuberculo- 
sis, and  may  cause  all  youth,  within  such  district,  so  afflicted, 
to  be  excluded  from  the  regular  elementary  schools,  and  may 
provide  for  and  pay  from  the  school  funds,  the  expense  of 
transportation  of  such  youth  to  and  from  such  special 
schools." 

It  will  be  noted,  however,  that  this  law  (101  O.  L.,  319),  is 
limited  in  its  operation  to  city  school  districts,  and  of  course  does 
not  refer  directly  to  other  school  districts  or  school  activities  in  the 
institutions,  but  it  must  naturally  follow  that  if  tubercular  chil- 
dren in  city  schools  were  worthy  of  having  special  classes  provided 
for  them,  the  same  rights  ought  to  obtain  as  regards  those  children 
who  have  been  taken  from  city,  village  and  rural  schools  and  placed 
in  a  district  tuberculosis  hospital  for  "care  and  treatment"  (3146, 
G.  C).  The  purpose  of  the  district  hospital  for  tuberculosis  is  set 
forth  in  Section  3146,  G.  C.,  reading  as  follows : 

"The  district  hospital  for  tuberculosis,  as  hereinafter 
provided  for,  shall  be  devoted  to  the  care  and  treatment  of 
those  admitted  to  the  county  infirmary  within  the  district 
afflicted  with  tuberculosis,  and  of  other  residents  of  the  dis- 
trict suffering  from  the  disease  and  in  need  of  proper  care  and 
treatment." 

As  to  the  general  supervision  of  these  hospitals  and  the  pre- 
scribing of  rules  and  regulations  for  the  government  of  the  same. 
Section  3147,  G.  C,  reads : 

"The  state  department  of  health  shall  have  general  su- 
pervision of  all  hospitals  for  tuberculosis  and  shall  prescribe 
and  may  enforce  such  rules  and  regulations  for  their  govern- 
ment as  it  deems  necessary.  *  *  *" 

Under  this  latter  section  it  appears  that  the  state  department 
of  health  has  general  charge  of  these  tuberculosis  hospitals  and  this 
department,  seeking  information  as  to  how  these  schools  in  practice 
were  being  conducted  in  the  state,  in  the  absence  of  specific  men- 
tion in  the  law  providing  for  the  same,  requested  the  department 
of  health  to  furnish  a  statement  of  facts  as  to  the  manner  in  which 
these  children  in  tuberculosis  hospitals  were  being  cared  for  from 
an  educational  standpoint,  and  under  date  of  October  28,  1921,  Dr. 
R.  G.  Leland,  Chief  of  the  Division  of  Hygiene,  of  the  Department 

of  Health,  advised  as  follows : 

"Unfortunately  our  records  are  not  sufficiently  complete 
to  give  you  absolutely  accurate  data  in  regard  to  school  facili- 
ties for  children  in  tuberculosis  hospitals  in  Ohio  and  the 
nearby  surrounding  states. 

"The  tuberculosis    hospitals    in   Cincinnati,    Cleveland, 
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Lucas  County,  Franklin  County  and  Springfield  Lake  (near 
Akron)  are  all  operating  schools  for  their  children.  The 
school  in  the  Franklin  County  Sanatorium,  with  which  I  am 
most  familiar,  is  operated  entirely  by  the  superintendent  of 
the  sanatorium  with  very  splendid  cooperation  of  the  county 
superintendent  of  schools.  All  equipment,  text  books  and 
supplies  are  furnished  by  the  sanatorium  and  the  teacher  is 
paid  from  the  sanatorium  funds.  The  curriculum  is  outlined 
by  the  county  superintendent  of  schools  and  the  sanTe  super- 
vision is  given  to  this  school  by  the  county  superintendent  as 
is  given  schools  operated  entirely  by  the  board  of  education. 
The  superintendent  of  Franklin  County  Sanatorium  feels  that 
in  this  particular  institution,  because  of  the  difference  in 
school  hours  in  the  institution  from  the  hours  of  the  ordi- 
nary schools,  it  is  easier  to  control  the  teacher  by  having  her 
on  the  sanatorium  payroll. 

"I  am  under  the  impression  that  the  board  of  education 
furnishes  more  for  the  Cincinnati,  Cleveland  and  Lucas 
County  schools  than  is  furnished  in  Franklin  County;  how- 
ever, I  am  unable  to  enumerate  these  articles.  I  am  simply 
able  to  state  that  there  is  a  school  at  Springfield  Lake  Sana- 
torium (near  Akron). 

From  the  information  available  in  our  records  I  should 
have  to  state  that  nothing  definite  is  known  concerning  school 
facilities  in  the  State  Sanatorium;  Stillwater  Sanatorium, 
Dayton;  Mt.  Logan,  Chillicothe  and  Lima  District  Sana^ 
torium.  There  is  apparently  a  desire  on  the  part  of  the  man- 
agement of  the  Springfield  Lake  Sanatorium  (near  Akron)  to 
establish  a  school  in  that  institution,  and  it  is  our  under- 
standing that  efforts  are  now  being  made  toward  that  end. 

"It  is  my  understanding  from  conversations  I  have  had 
with  representatives  from  such  institutions  as  the  Detroit 
Tuberculosis  Sanatorium  and  the  Municipal  Sanatorium  of 
Chicago,  that  these  institutions  have  definite  curricula  of 
study  provided  largely  by  the  boards  of  education. 

"It  is  the  feeling  of  this  department  that  in  all  institu- 
tions in  which  children  are  accepted  for  long  continuous 
periods,  whether  it  be  for  the  improvement  of  their  health, 
or  for  other  reasons,  provisions  should  be  made  for  educa- 
tional advantages.  From  our  standpoint  it  is  inmiaterial 
whether  these  schools  are  established  and  maintained  by  the 
institution  or  by  the  board  of  education.  Local  conditions 
might  offer  decidedly  different  arguments  in  one  or  the  other 
locality." 

No  one  can  question  the  propriety  of  furnishing  to  these  chfl- 

dren  temporarily  detained  in  tuberculosis  hospitals  schooling   of 

some  kind,  if  their  physical  condition  permits  the  same.    The  whole 

purpose  of  the  establishment  of  tuberculosis  hospitals  is  the  sav- 
ing of  human  life  and  if  children  are  placed  in  these  institutions. 
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it  is  because  an  attempt  is  being  made  to  save  them  for  future  citi- 
zenship. Primarily  their  health  comes  first  and  as  to  whether  each 
one  of  them  should  receive  educational  training  at  that  time  in  a 
more  or  less  degree  is  a  question  of  administration  within  the  tu- 
berculosis hospital.  There  are,  however,  many  indications  that 
would  point  to  the  fact  that  any  persons  detained  in  a  tuberculosis 
hospital  might  really  be  improving  themselves  physically  if  their 
mind  was  prox)erly  engaged  and  some  of  their  surplus  time  taken  up 
fn  useful  endeavor.  It  would  appear  that  this  whole  phase  of  the 
matter  would  come  under  the  "care  and  treatment"  mentioned  in 
Section  3146,  G.  C,  supra. 

While  there  is  no  reference  made  in  the  statutes  governing  tu- 
berculosis hospitals  bearing  upon  the  education  of  children  who  are 
detained  therein,  "care  and  treatments  is  sufficiently  broad  to  cover 
instruction  for  those  children  physically  able  to  participate. 

As  to  the  compulsory  education  law,  it  is  not  intended  that  a 
child  who  is  seriously  ill  should  be  pursued  or  molested  with  school 
activities,  for  the  health  of  the  child  is  first  to  be  taken  into  consid- 
eration. A  serious  illness  itself  is  sufficient  excuse  for  non-ajttend- 
ance  at  school.  In  your  statement  of  facts  you  describe  the  chil- 
dren in  a  tuberculosis  hospital  as  being  "afflicted  with  the  disease 
in  varying  forms,  possessing  bright  minds  and  with  possible  chances 
of  overcoming  the  trouble."  These  children  are  not  seriously 
ill  to  a  degree  that  their  minds  might  not  be  occupied  with  some 
form  of  study  in  more  or  less  degree.  They  have  been  taken  from 
the  public,  private  and  parochial  schools  in  their  respective  commu- 
nities, with  two  things  in  view,  first  the  regaining  of  their  own 
Health  and  saving  them  for  society,  and  second  the  protection  to 
the  other  children  who  are  healthy  and  who  should  not  be  exposed 
to  tuberculosis  in  any  form.  As  far  as  the  educational  policy  of 
the  state  is  concerned,  the  child  who  is  in  a  tuberculosis  hospital 
has  exactly  the  same  educational  rights  as  a  child  who  is  outside. 
The  law  on  tuberculosis  hospitals  gives  those  in  charge  of  these  in- 
stitutions full  latitude  as  to  what  this  "care  and  treatment"  should 
be.  It  might  include  some  mental  work,  some  educational  activity 
for  the  children,  and  it  might  not,  for  all  the  cases  are  not  the  same. 
The  compulsory  education  law  of  the  state  mandatorily  says  that 
children  must  be  educated  until  they  reach  the  age  of  eighteen 
years,  and  it  would  seem  that  children,  wherever  located,  should  be 
receiving  instruction  of  some  kind  to  carry  out  the  policy  of  the 
law,  if  their  bodily  condition  permitted  such  educational  instrue- 
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tion.  As  pointed  out  in  Section  7644-1,  G.  C.,  heretofore  quoted, 
the  General  Assembly  intended  that  children  afflicted  with  tuber- 
culosis should  be  instructed  and.  given  special  attention,  but  the 
section  which  shows  this  intent,  passed  a  number  of  years  ago,  is 
limited  in  its  operation  to  the  city  school  districts,  and  it  is  believed 
that  the  General  Assembly  in  enacting  the  laws  providing  for  the 
management,  maintenane  and  operation  of  tuberculosis  hospitals, 
intended  that  the  eduation  and  instruction  of  children  should  be 
included  in  the  "care  and  treatment"  which  is  provided  in  the  in- 
stitution itself.  To  cause  the  local  school  district,  wherein  the 
tuberculosis  hospital  is  located,  to  provide  a  school  and  teaching 
force  for  the  education  of  these  minors  from  one  or  more  counties, 
would  be  a  hardship  upon  that  particular  district  and  is  not  con- 
templated by  the  law,  since  no  provision  has  been  made  for  the 
collection  from  one  school  district  of  the  per  capita  cost  for  this 
instruction  rendered,  as  is  the  case  with  children's  homes.  This 
leaves  then  the  instruction  of  the  children  in  question  to  the  au- 
thorities in  charge  of  the  tuberculosis  hospitals. 

In  reply  to  your  inquiry,  then,  you  are  advised  that  it  is  the 
opinion  of  this  department  that  educational  facilities  for  children 
of  compulsory  school  age,  confined  in  tuberculosis  hospitals,  should 
be  provided  by  the  authorities  in  charge  of  such  institutions. 


Township  Trustees  Have  No  Authority  to  Enter  Into  a  Contract 
for  the  Lighting  of  Streets  in  an  Unincorporated  Village  in  Said 
Township,  Except  as  Provided  in  Sections  3428  Et  Seq.,  6.  C. 


No.  2647— (Opinion  Dated  December  2,  1921.) 

Hon.  Allan  G.  Aigler,  Prosecuting  Attorney,  Norwalk,  Ohio: 

Dear  Sir — Receipt  is  acknowledged  of  your  letter  of  recent 
date  reading  as  follows: 

**The  trustees  of  Wakeman  township,  Huron  county, 
Ohio,  desire  to  enter  into  a  contract  for  the  lighting  of  the 
streets  of  Wakeman,  an  unincorporated  village  in  said  town- 
ship, and  propose  to  pay  for  such  lighting  out  of  the  general 
fund  of  the  township.  I  have  advised  the  trustees  that  they 
can  exercise  only  those  powers  conferred  by  statute,  or  such 
others  as  are  necessarily  to  be  implied  from  those  granted  in 
order  to  enable  them  to  perform  the  duties  imposed  upon  them, 
and  as  decided  in  the  case  of  trustees,  etc.,  vs.  Minor,  et  al., 
26  0.  S.,  452,  456.  The  statutes  seem  to  give  the  trustees  of 
a  township  the  power  to  provide  for  lighting  streets    only 
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where  a  petition  has  been  filed  for  the  creation  of  a  lighting 
district.     Sections  3228  to  3239,  inclusive. 

I  would  appreciate  your  .giving  an  opinion  on  the  right  of 
township  trustees  to  expend  the  money  of  the  township  for 
lighting  streets  of  an  unincorporated  village  .within  the  town- 
ship, and  without  the  creation  of  a  lighting  district  as  pro- 
vided by  the  statutes  above  referred  to." 

Attention  is  directed  to  the  latter  portion  of  the  first  para- 
graph of  your  statement,  concluding  as  follows: 

"The  statutes  seem  to  give  the  trustees  of  a  township  the 
power  to  provide  for  lighting  streets  only  when  a  petition  has 
been  filed  for  the  creation  of  a  lighting  district,  Sections  3228 
to  3229,  inclusive." 

An  examination,  however,  of  these  sections  reveals  the  fact 
that  the  same  pertain  to  school  and  ministerial  lands,  and,  obvi- 
ously, have  no  bearing  upon  the  question  under  consideration. 

It  is  believed  that  Sections  8428  et  seq.,  G.  C,  were  in  mind 
when  such  sections  were  cited,  since  lighting  for  unincorporated 
districts  of  the  township  are  provided  for  by  these  sections. 

Section  3428,  G.  C.,  provides  as  follows: 

"When  the  owners  of  more  than  one-half  of  the  feet  front 
of  the  lots  and  lands  abutting  on  the  streets  and  public  ways 
of  any  unincorporated  district  in  a  township,  sign  a  petition 
for  artificial  lighting  of  the  streets  and  public  ways  in  such 
district,  during  the  night  time  or  any  part  thereof,  and  file  it 
with  the  clerk  of  the  township,  he  shall  thereupon  give  notice 
to  the  township  trustees  of  the  filing  of  such  petition,  together 
with  a  copy  thereof." 

Section  3429,  G.  C.,  provides  for  the  contents  and  effect  of  the 
petition ;  Section  3430  for  notice  and  hearing ;  Sections  3431  to  3439, 
inclusive,  provide  generally  for  the  procedure  to  be  followed  upon 
petition  of  the  land  or  lot  owners  of  more  than  one-half  of  the  feet 
front  of  the  lots  and  lands  abutting  on  the  streets  and  public  ways 
of  the  unincorporated  district. 

It  would  seem  evident  that  under  the  provisions  of  these  sec- 
tions, township  trustees  are  expressly  authorized  to  proceed  to  such 
an  improvement  as  your  communication  indicates,  while  the  cost 
and  expense  of  the  same  is  specially  provided  for  by  the  provisions 
of  Sections  3436  and  3439,  G.  C. 

The  powers  and  duties  of  township  trustees  are  limited  and  de- 
fined by  statute.  Sections  3268  to  3298-59,  inclusive,  of  the  Gen- 
eral Code,  generally  define  their  powers  and  duties  relative  to  the 


Attorney  General  289 

local  and  official  matters  pertaining  to  the  township.  Various  sec- 
tions of  the  Code  confer  singular  and  special  powers  upon  such  offi- 
cers in  the  matter  of  proceeding  to  the  internal  improvement  of 
township  property  under  their  jurisdiction.  They  are  authorized 
by  law  to  issue  bonds  of  the  township,  to  repair  and  improve  the 
roads  of  the  township,  to  preserve  the  health,  etc.,  by  providing 
rules  regulating  the  spread  of  disease,  to  repair  viaducts,  widen 
streams,  construct  ditches,  preserve  order  at  elections,  purchase 
certain  supplies,  etc.,  necessary  in  road  construction,  and  generally 
expend  the  funds  of  the  township  in  a  manner  specifically  provided 
for  by  statute.  These  and  many  other  powers  are  delegated  to 
township  trustees  by  the  provisions  of  the  General  Code.  It  is 
noted,  however,  that  all  delegations  of  power  are  specific,  and  it  is 
plainly  indicated  in  such  matters,  that  the  legislature  did  not  intend 
to  confer  generally,  implied  powers  upon  such  trustees,  except  in 
such  cases  as  were  necessary  to  execute  the  performance  of  the  spe- 
cific power  delegated. 

A  search  of  the  various  sections  of  the  General  Code,  fails  .to 
establish  any  power  or  authority  delegated  to  township  trustees  to 
provide  light  or  a  lighting  system  over  the  streets  of  an  unincor- 
porated village.  It  is  true  that  by  the  provisions  of  the  various 
road  sections  of  the  Code,  Sections  3370  and  3298-1  et  seq.  town- 
ship trustees  have  authority  and  control  over  the  roads  of  the 
township,  and  that  ample  power  is  vested  in  them  to  construct,  re- 
construct, resurface  or  improve,  any  public  township  road  or  roads 
under  their  jurisdiction,  and  in  the  instance  ui^der  consideration  it 
may  be  conceded  that  such  jurisdiction  would  extend  over  the 
streets  or  public  ways  of  the  village  of  Wakeman,  since  it  is  stated 
as  a  matter  of  fact  that  such  village  is  unincorporated. 

Keeping  in  mind,  however,  the  principal  question  under  con- 
sideration, and  construing  the  several  sections  of  the  road  statutes 
relative  to  the  same,  it  does  not  clearly  or  definitely  appear  that  the 
powers  granted  under  these  sections  to  township  trustees  may  be 
so  extended  as  to  include  the  power  or  authority  to  provide  lights 
or  lighting  system  over  the  roads  or  public  ways  under  their  con- 
trol; unless,  indeed,  such  authority  may  be  inferred  or  implied 
from  an  extended  or  liberal  meaning  given  the  words  "improve" 
and  "improvement"  as  they  occur  in  these  sections. 

A  general  rule  of  statutory  construction  provides,  however, 
that  powers  delegated  to  such  public  officials  must  be  strictly  con- 
strued, and  such  a  principle  is  also  especially  observed  in  interpret- 
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ing  statutes  authorizing  the  expenditure  of  public  funds.  Under 
such  limitations,  therefore,  and  without  attempting  a  more  techni- 
cal discussion  of  the  meaning  of  the  words  "improve"  and  "im- 
provement" occurring  in  the  sections  considered,  it  is  thought  to  be 
more  in  conformity  with  legislative  intent  to  consider  or  construe 
the  same  in  reference  to  those  things  pertaining  to  the  actual  sur- 
face of  the  road  bed  itself,  such  as  labor,  materials,  grading,  sur- 
facing, resurfacing,  etc.,  ordinarily  requisite  in  road  repair  and 
construction,  rather  than  extend  the  meaning  of  such  terms  as  to 
include  other  subjects,  capable,  perhaps,  of  being  tremed  "improve- 
ment" in  a  general  sense,  yet  which  in  fact  may  be  matters  disas- 
sociated with  the  road  itself,  and  which  really  may  be  considered 
as  no  necessary  part  of  its  construction  or  repair. 

It  would  seem,  therefore,  that  but  little  aid  may  be  derived 
from  these  actions  in  establishing  power  or  authority  for  township 
trustees  to  enter  into  the  lighting  contract  under  consideration, 
and  it  is  further  thought  that  it  could  not  have  been  the  legislative 
intent  in  passing  the  various  sections  of  the  road  laws,  to  confer 
upon  township  trustees,  in  local  matters,  such  as  street  lighting, 
the  powers  and  functions  generally  of  a  village  or  city  council,  since 
such  subjects  are  thought  to  be  peculiarly  within  the  scope  of  mu- 
nicipal administration. 

In  discussing  the  question  submitted,  it  may  also  be  noted  that 
section  3440,  G.  C,  as  supplemented  by  the  enactment  of  Section 
3440-1,  109  0.  L.,  has  not  been  overlooked.  This  section  provides 
that  the  township  trustees  of  any  township  shall  have  power  to  pro- 
vide artificial  lights  for  any  territory  within  such  township  and 
outside  the  boundaries  of  any  municipal  corporation,  when  such 
territory  constitutes  a  place  of  public  gathering  for  the  inhabitants 
of  such  township,  or  of  a  large  part  thereof,  and  such  township 
trustees  find  that  the  public  safety  or  welfare  requires  that  such 
place  be  lighted.  Since  the  conditional  requirements  of  this  section 
are  not  measured  up  with  by  the  statement  of  facts  contained  in 
your  inquiry,  it  is  believed  that  the  provisions  thereof  are  not  ai)- 
plicable  to  the  question  as  stated,  and  may  not  be  construed  as 
authorizing  generally,  the  lighting  of  the  street  of  an  unincorpor- 
ated village. 

It  may  be  definitely  noted,  however,  that  this  opinion  is  based 
upon  the  assumption  that  the  purpose  of  the  contemplated  lighting 
system  is  such  as  is  stated  in  the  inquiry,  to  wit,  that  of  general 
street  lighting  unsupported  by  any  reason  for  its  necessity,  and 


Attorney  General  291 

not  such  as  is  provided  for  by  Section  3440-1,  G.  C.  On  the  other 
hand,  should  the  facts  behind  the  question  establish  the  fact  that 
the  real  purpose  of  the  proposed  lighting  system  was  to  provide 
light  for  public  gatherings,  or  should  the  township  trustees,  in 
this  instance,  find  that  the  general  welfare  and  safety  of  the  vil- 
lage requires  such  light,  it  obviously  would  become  apparent  that 
in  such  an  event  the  township  trustees  would  be  authorized  under 
the  provisions  of  Section  3440-1,  G.  C,  to  provide  such  a  lighting 
system  as  your  communication  indicates. 

It  is  thought  to  be  apparent,  therefore,  that  such  sections  as 
have  been  considered  would  not  authorize  the  township  trustees 
to  contract  for  the  lighting  of  the  streets  of  the  village  of  Wake- 
man,  neither  is  it  thought  possible  to  indicate  other  sections  of  the 
General  Code  authorizing  such  an  improvement,  excepting  Sections 
G.  C.,  et  seq.,  previously  considered,  and  which  expressly  authorize 
and  provide  for  the  lighting  of  unincorporated  areas  of  the  town- 
ship, by  the  procedure  based  upon  the  filing  of  the  land  or  lot 
owners'  petition. 

Article  X,  Section  5,  Ohio  Constitution,  provides: 

"No  money  shall  be  drawn  from  any  county  or  township 
treasury  except  by  authority  of  law." 

This  principle  of  the  constitution  has  been  thoroughly  incorp- 
orated into  the  statutory  laws  of  Ohio,  which  generally  provide 
that  payments  from  any  public  treasury  may  only  be  made  upon 
lawful  authority. 

Upon  such  consideration,  therefore,  it  is  thought  to  be  logically 
concluded  that  the  township  trustees,  in  the  instance  indicated  by 
your  inquiry,  are  unauthorized  to  enter  into  the  contract  suggested, 
or  to  expend  the  general  funds  of  the  township  for  such  purpose, 
in  any  manner  otherwise  than  is  provided  by  Sections  3428,  et 
seq.  of  the  General  Code. 

Where  the  Last  Day  for  Pasdng  Inheritance  Tax  in  Order  to  Secure 
a  Deduction  for  a  Full  Month  Falls  on.  Sunday,  Payment  on  Mon- 
day is  not  Sufficient  to  Secure  Such  Discount. 


No.  2650— (Opinion  Dated  December  2,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :     The  Commission  has  requested  the  opinion  of  this 
department  upon  the  following  question: 

"John  Doe  died  on  the  23rd  day  of  March,  1921,  leaving 
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a  lar^e  estate  subject  to  inheritance  tax  which  was  duly  as- 
sessed. October  23rd,  1921,  fell  on  Sunday  and  the  successors 
of  said  estate  sought  to  pay  the  taxes  so  assessed  on  Monday, 
October  24th,  and  claimed  an  allowance  of  five  per  cent,  dis- 
count as  provided  by  law  for  payment  in  advance  of  the  ex- 
piration of  the  year.  Their  claim  was  based  on  the  ground 
that  the  last  day  for  such  deduction  being  Sunday  they  had 
the  right  to  get  advantage  of  the  discount  if  payment  was 
made  on  the  day  immediately  following." 

In  the  opinion  of  this  dei)artment,  this  claim  is  not  well 
founded.  Section  10216  of  the  General  Code,  providing  that  in 
the  computation  of  time  Sunday,  if  the  last  day,  shall  be  excluded, 
applies  only  to  the  code  of  civil  procedure  of  which  it  is  a  part. 
There  is  no  similar  statute  of  general  or  universal  application.  The 
inheritance  tax  law  is  silent  on  the  subject;  yet  it  is  a  part  of  a 
system  of  law  that  is  entirely  statutory,  and  on  which  the  com- 
mon law  has  no  influence  whatever  save  to  throw  light  upon  doubt- 
ful or  ambiguous  phrases.  So  far  as  that  is  concerned,  however, 
the  common  law  of  England  with  respect  to  the  observance  of  the 
Sabbath  is  no  part  of  the  law  of  this  state.  (Bloom  v.  Richards, 
2  O.  S.,  387.)  It  is  impossible  to  impute  to  the  legislature  any 
such  intention  as  that  contended  for  in  the  absence  of  an  express 
provision  in  the  inheritance  tax  law  itself.  The  section  under 
which  the  claim  is  made  is  one  which  extends  to  taxpayers  certain 
special  benefits  as  an  inducement  to  prompt  pajrment.  That  is' to 
say,  a  rebate  or  deduction  from  the  principal  sum  of  the  tax  as- 
sessed is  given  if  the  tax  is  paid  a  certain  number  of  months  prior 
to  the  expiration  of  one  year  from  the  date  of  its  accrual.  The 
language  is  as  follows: 

"Section  5338.  *  *  *  If  such  taxes  are  paid  before  the 
expiration  of  one  year  after  the  accrual  thereof,  a  discount  of 
one  per  centum  per  month  for  each  full  month  that  payment 
has  been  made  prior  to  the  expiration  of  the  year,  shall  be 
allowed  on  the  amount  of  such  taxes." 

There  is  no  question  as  to  what  the  words  "each  full  month 
*  *  *  prior  to  the  expiration  of  the  year"  mean.  The  time  is 
reckoned  backward  from  the  expiration  of  the  year;  Monday, 
October  24th,  was  less  than  five  full  months  prior  to  the  expira- 
tion of  the  year.  The  whole  provision  is  for  the  benefit  of  the 
taxpayer;  no  forfeiture  is  involved,  as  in  the  case  of  rule  days  for 
pleadings,  etc.,  and  in  the  opinion  of  this  department,  the  claim 
is  not  well  founded. 
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1.  Under  General  Code,  Section  1261-29,  the  District  Health 
Board  is  Required  to  Furnish  Antitoxin  in  All  Cases  Where  it 
Has  a  Fund  Available  for  the  Providing  of  Same.  2.  When  a 
City  Health  District  is  Without  Funds  to  Provide  Antitoxin, 
the  County  Commissioners  May  Provide  the  Same  in  Cases  of 
Indigent  Persons. 


No.  2653— (Opinion  Dated  December  2,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen:    Your  request  of  recent  date  received  in  which 
you  ask  the  opinion  of  this  department  as  follows : 

"Free  Distribution  of  Antitoxin 

Section  12391,  G.  C,  provides  for  the  production  of  anti- 
toxin by  the  State  Board  of  Health  and  distribution  of  same 
in  accordance  with  the  rules  and  regulations  of  said  board. 

Section  1239-2,  G.  C,  provides  that  any  licensed  physi- 
cian or  superintendent  of  any  state  or  county  institution  shall 
.  be  entitled  to  receive  such  antitoxin  without  charge  for  the 
treatment  of  indigent  persons. 

Section  1261-29,  G.  C,  provides  that  the  District  Board 
of  Health  shall  provide  for  free  distribution  of  antitoxin. 

Senate  Bill  203,  (109  0.  L.,  214),  amends  Sections  2500 
and  2501,  G.  C,  and  provides  that  a  physician  may  make  ap- 
plication to  any  health  commissioner  within  the  county  for 
antitoxin  for  indigent  persons  and  that  upon  such  health 
commissioner  being  satisfied  of  the  indigent  circumstances 
of  the  person  to  be  treated,  he  may  certify  the  fact  to  the 
county  commissioners  and  immediately  authorize  the  attend- 
ing physician  or  any  druggist  to  furnish  antitoxin  when  siich 
antitoxin  is  not  available  as  provided  in  Section  1261-29  of 
the  General  Code. 

Question:  Is  it  the  mandatory  duty  of  a  city  health 
district  under  Section  1261-29,  G.  C,  to  furnish  all  antitoxin 
for  treatment  of  diphtheria  or  does  it  become  the  duty  of  the 
state  and  county  under  the  provisions  of  Sections  1239-1  and 
1239-2  and  Sections  2500  and  2501  of  the  General  Code,  as 
amended,  to  furnish  such  antitoxin  to  indigent  parties,  leav- 
ing the  city  health  district  bound  to  furnish  antitoxin  to  all 
parties  other  than  indigents?" 

General  Code,  Sections  1239-1  and  1239-2,  will  not  be  con- 
sidered in  this  opinion  for  they  are  not  operative  in  that  there  is 
no  legislation  providing  money  for  their  operation. 

General  Code,  Section  1261-29,  is  as  follows: 

"Each  district  board  of  health  shall  provide  for  the  free 
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distribution  of  antitoxin  for  the  treatment  of  cases  of  diph- 
theria and  shall  establish  sufficient  distributing  stations  to 
render  such  antitoxin  readily  available  in  all  parts  of  the 
district." 

It  is  apparent  on  the  face  of  the  statute  that  each  district 
shall  provide  free  antitoxin  in  all  cases  of  diphtheria.  It  is  impos- 
sible for  the  state  to  be  responsible  under  Sections  1239-1  and 
1239-2,  G.  C,  for  the  reason  above  stated. 

Sections  2500  and  2501,  G.  C,  are  as  follows: 

"Sec.  2500.  When  a  physician,  regularly  authorized  to 
practice  medicine  under  tiie  laws  of  this  state,  is  called  upon 
to  treat  a  person  suffering  from  diphtheria  who  is  in  indigent 
circumstances,  or  a  child  suffering  from  diphtheria  whose 
parents  are  in  indigent  circumstances,  and  he  is  of  the  opin- 
ion that  antitoxin  should  be  administered  to  such  person  or 
child  or  to  others  who  may  have  been  exposed  to  the  con- 
tagion of  such  disease,  he  may  make  application  to  any  health 
commissioner  within  the  county  therefor." 

"Sec.  2501.  When  satisfied  of  the  indigent  circumstances 
of  the  persons  to  be  treated,  such  health  commissioner  may 
certify  the  fact  to  the  county  commissioners  and  immediately 
authorize  the  attending  physician  or  any  druggist  to  furnish 
such  antitoxin  for  the  persons  so  to  be  treated  when  such 
antitoxin  is  not  available,  as  provided  in  Section  1261-29  of 
the  General  Code.  The  antitoxin  so  furnished  shall  be  paid 
for  upon  the  allowance  of  the  county  commissioners  from 
the  general  fund  of  the  county." 

These  sections  provide  for  antitoxin  for  indigent  persons  when 
such  antitoxin  is  not  provided  for  as  in  General  Code,  Section 
1261-29.  It  is  very  apparent  from  the  reading  of  these  sections, 
and  you  are  therefore  advised,  that  the  city  health  district  is 
bound  to  furnish  antitoxin  to  all  persons  so  long  as  it  has  the 
funds  so  to  provide  the  same,  and  that  when  the  city  health  district 
has  no  funds,  then  such  antitoxin  may  be  paid  for  by  the  county 
commissioners  in  cases  of  indigency. 


SUPREME  COURT 


SYLLABI  OF  REPORTED  CASES 

No.  16471— Hotel  Sutler  Co.  v.  Mor- 
ris Safier.  Error  to  the  Court  of  Ap- 
peals  of   Cuyahoga   county. 

Jones,  J. 

Plaintiff  for  several  consecutive 
weeks  became  a  gueat  of  a  hotel.  His 
business  calling  him  to  adjacent 
cities,  he  checked  out  each  week  with 
the  expectation  of  returning  at  the 
end  of  the  week  as  a  guest.  Each  week 
the  plaintiff  returned  to  the  hotel, 
staying  as  a  guest  for  three  or  four 
days.  The  hotel  was  provided  with 
special  storage  rooms,  used  as  a 
necessary  incident  to  its  business,  for 
customers  who  left  their  baggag^e 
until  their  return.  By  arrangement 
with  an  authorized  employe  plaintiff 
left  his  trunk  and  contents  for  stor- 
age in  such  room  until  his  weekly  re- 
turn, and  obtained  a  receipt  therefor. 
Held: 

The  facts  stated  make  this  a  bail- 
ment for  mutual  benefit,  based  upon 
a  sufficient  consideration,  and  the 
bailee  was  required  to  use  ordinary 
care  for  the  safekeeping  of  the  goods. 

Judgment  affirmed. 

Johnson,  Wanamaker,  Robinson  and 
Matthias,  JJ.,  concur. 

No.  16999— The  State,  ex  rel.  Law- 
rence H.  Webber,  Prosecuting  Attor- 
ney, Lorain  County,  Ohio,  v.  Stanley 
G.  Shaw  et  al.     Quo  Warranto. 

Marshall,  C.  J. 

1.  The  by-laws,  rules  and  regula- 
tions of  an  Ohio  corporation  made 
pursuant  to  Section  8704,  General 
Code,  not  in  contravention  of  any 
other  statutory  provisions,  have  all 
the  force  of  contracts  as  between  the 
corporation  and  its  members  and  as 
between  the  members  themselves,  and 
provisions  of  such  by-laws  regulating 
the  place  of  holding  stockholders' 
meetings  and  the  number  of  shares  of 
stock  constituting  a  quorum  are  valid 
and  binding. 

2.  When  the  annual  meeting  of  the 
stockholders  of  a  corporation  has 
been  regularly  convened  the  stock- 
holders may  by  action  of  a  majority  of 


the  shares  of  stock  represented  in 
person  or  by  proxy  at  such  meeting 
adjourn  the  same  to  a  future  date 
subject  ot  call,  and  during  the  interim 
between  such  annual  meeting  and  the 
adjourned  session  stockholders  may 
not  legally  call  another  meeting  by 
virtue  of  the  provisions  of  Section 
8647,  General  Code. 

Judgment  for  defendant. 

Johnson,  Hough,  Wanamaker.  Jones 
and  Matthais,  JJ.,  concur.  Robinson, 
J.,  concurs  in  proposition  one  of  the 
syllabus  and  in  the  judgment. 

Johnson,  Hough,  Wanamaker,  Rob- 
inson, Jones  and  Mathias,  J  J.,  concur. 

No.  16943 — ^Barlotti  &  Son  et  al  v. 
The  Public  Utilities  Commission  of 
Ohio  et  al.  Error  to  the  Public  Utili- 
ties  Commission  of  Ohio. 

Johnson,  J. 

Where  a  railroad  company  created 
and  organized  under  the  laws  of  the 
state  with  authority  to  appropriate 
land  for  right  of  way  in  the  exercise 
of  eminent  domain  has  constructed  a 
line  of  railroad,  such  railroad  be- 
comes impressed  with  a  public  inter- 
est; and  where  such  company  has 
leased  the  railroad  to  other  railroad 
companies  created  and  organized  as 
common  carriers  it  is  the  duty  of  the 
latter  companies  to  furnish  reason- 
ably adequate  shipping  facilities  to 
the  public  without  discrimination. 

Order  modified  and  cause  remanded 
for  further  procee<^ings. 

Hough,  Wanamaker,  Robinson, 
Jones  and  Matthias,  J  J.,  concur. 

No.  16849 — Industrial  Commission 
of  Ohio  V.  Charles  L.  Drake,  etc. 
Error  to  the  Court  of  Appeals  of  Ma- 
honing county. 

Marshall,  C.  J. 

1.  Section  1465-82,  General  Code, 
classifies  dependent  persons  into  two 
classes,  to- wit:  those  wholly  depend- 
ent and  those  partly  dependent.  By 
the  provisions  of  that  section  a  dis- 
cretion is  lodged  in  the  industrial 
commission  permitting  an  award  to 
partly  dependent  persons  equal  to  the 
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maximum  award  allowed  to  wholly  de-  ^ 
pendent  persons,  provided  that  in  the 
case  of  partly  dependent  persons  the 
award  does  not  exceed  the  maximum 
of  $5,000.  The  classification  neces- 
sarily contemplates  that  the  maxi- 
mum award  should  be  made  to  partly 
dependent  persons  only  in  especially 
meritorious  csaes. 

2.  Upon  appeal  the  same  discre- 
tion and  duty  which  were  orginally 
lodged  in  the  commission,  devolve 
upon  the  court  or  jury  hearing  the 
appeal. 

3.  The  obligation  of  a  father  to 
support  his  infant  children  is  not  ex- 
cused on  the  ground  that  the  custody 
of  children  has  been  awarded  to  a  di- 
vorced wife  in  a  suit  where  no  order 
was  made  for  allowance  and  support 
of  children,  and  such  children  are 
therefore  entitled  to  an  award  of  com- 
pensation at  the  hands  of  the  commis- 
sion by  reason  of  the  father's  death' 
from  injuries  received  in  the  course 
of   his    employment. 

Judgment  reversed. 

Johnson,  Wanamaker  and  Jones, 
JJ.,  concur.  Hough,  Robinson  and 
Matthias,  JJ.,  concur  in  propsitions 
two  and  three  of  the  syllabus,  out  not 
in  the  judgment. 

MOTION  DOCKET 

17154 — Hugo  F.  Chetosky,  Admr., 
V.  The  Wolf  Run  Coal  Co.,  Motion 
by  defendant  to  dismiss  petition  in 
error  in  Cause  No.  17154  on  the  Gen- 
eral  Docket.     Overruled. 

17155 — John    Olshevsky,    Admr.,    v. 
The  Wolf  Run  Coal  .Co.     Motion  by  ■ 
defendant  to  dismiss  petitions  in  error 
in  Cause   No.   17155   on  the   General 
Docket.     Overruled. 

17234 — In  re  Exceptions  of  the 
Prosecuting  Attorney  of  Scioto  county 
in  the  case  of  the  State  of  Ohio  v. 
Al  Fagin.     Motion  for  leave  to  file 


bill  of  exceptions  to  the  Municipal 
Court  of  PortsmoutSi,  Ohio.  Over- 
ruled. 

17259 — Ida  L.  Saunders  et  al.  v. 
Fred  Ackerman  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Erie  county  to  certify  its  record. 
Overruled. 

17261— City  of  Cleveland  v.  Mary 
M.  Fowler,  Admx.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its 
record.     Overruled. 

17281 — George  Donovan  v.  State  of 
Ohio.  ■  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Allen  county.    Overruled. 

17282— Joe  Willis  v.  State  of  Ohio. 
Motion  for  leave  to  file  petition  in 
error  to  the  Court  of  Appeals  of 
Allen  county.    Overruled. 


GENERAL   CODE 

16471 — Hotels  Statler  Co.,  Inc.,  v. 
Moris  Safier.  Cuyahoga.  Judgment 
affirmed. 

16813 — Board  of  Education  of  Pick- 
away Tp.  Rural  School  Dist.,  Pick- 
away county,  et  al  v.  Ellen  Phillips  et 
al.     Pickaway.    Judgment  affirmed. 

16849 — Industrial  Commission  of 
Ohio  V.  Charles  L.  Drake,  an  infant, 
etc.     Mahoning.    Judgment  reversed. 

16862— William  Breaker  v.  Stete  of 
Ohio.    Athens.    Judgment  affirmed. 

16943— Barlotti  &  Son,  et  al.  v.  Pub- 
lic Utilities  Commission  of  Ohio  et  al. 
Public  Utilities  Commission.  Order 
modified  and  cause  remanded. 

16999 — State,  ex  rel.  Lawrence  H. 
Webber,  Pros.  Atty.,  v.  Stanley  G. 
Shaw  et  al.  In  Quo  Warranto.  Writ 
denied. 
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NEW  INCORPORATIONS 

The  Cincinnati  Retail  Merchants 
Credit  Bureau  Co.,  Cincinnati,  $25,000. 
Adolph  Weiss,  Edward  F.  Peters, 
Frank  L.  Lippard,  Robt.  W.  Pogue, 
H.  J.  Guckenberger. 

The  Guard  Publishing  Co.,  Forest, 
$5,000.  G.  A.  Zimmerman,  D.  L.  Cook, 
Edward  N.  Albert,  Foster  E.  King, 
Ivan  P.  Johnson. 

The  Auto  Water  Heater  Co.,  Lorain, 
$10,000.  Fred  X.  Kuchenrither,  Chas. 
Kuchenrither,  G.  F.  Randall,  G.  A. 
Resek,  Josephine  Kuchenrither. 

The  Advance  Electric  Co.,  Cleve- 
land, $5,000.  D.  L.  Shaw,  I.  G.  Shaw, 
Sam  G.  Cornsweet,  C,  A.  Comsweet, 
N.  R.  Comsweet. 

The  Mills  Square  Realty  Co.,  Akron, 
$500.00.  E.  C.  Bender,  C.  A.  Strobel, 
Marie  E.  Lins,  Ruth  Brannon,  Chalm- 
ers M.  Hamill. 

The  Ten  Associates  Co.,  Toledo, 
$10,000.  John  J.  Whalen,  Leo.  S. 
Hillebrand,  John  H.  Burtnn,  William 
McDonough,  Thomas  I.  Wilson. 

The  Rittman  Orchards  Co.,  Ritt- 
man,  $50,000.  F.  B.  Hanes,  Clifford 
Shook,  B.  W.  Hershey,  L.  L.  Lance, 
W.  R.  Shook,  Vance  Hickin,  F.  W. 
Hickin,  G.  H.  Clippinger. 

The  City  Bottling  Works  Co.,  To- 
ledo, $5,000.  Walter  H.  Schmidt,  L. 
R.  Wickenden,  Alex.  L.  Smith,  E.  C. 
Froehlich,  E.  A.  Koster. 

The  Carnegie  Mortgac'e  and  Invest- 
ment Co.,  Cleveland,  $10,000.  Morris 
Friedman,  Mollie  Friedman,  Joseph  S. 
Silber,  H.  S.  Gottfried,  C.  Gottfried. 

The  City  Building  &  Mortgage  Co., 
Cleveland,  $10,000.  Morris  Fried- 
man, Mollie  Friedman,  Jos.  S.  Silber, 
H.  S.  Gottfried,  C.  Gottfried. 

The  Cambridge  Strippinj?  Mining 
Co.,  Cambridge,  $5,000.  Chad  Chal- 
fant,  F.  W.  Tobin,  D.  M.  Wilson,  O. 
C.  Hall.  G.  W.  Ball. 

The  Signal  Encrineering  Co..  Cleve- 
land. S10,000.  Henry  L.  Jolley,  C. 
McK.  Parmenter,  I.  M.  Grolle,  H.  L. 
Parmenter,  J.  Rogers  Jewitt. 

The  Ureka  Specialty  Ca,  Cincin- 
nati, $65,000.  Steve  E.  Ponticos, 
Frank  J.  Funke,  Louis  J.  Funke,  Wil- 
liam T.  Lindsay,  Frank  B.  Meyer. 

The   Kassel-Gert     Co.,     Cincinnati, 


$25,000.  David  Kassel,  Harry  Gert, 
Maurice  Tavel,  Samuel  Burrows,  Si- 
mon Hoffner. 

The  Lavelvo  Co.,  Columbus,  $10,000. 
T.  C.  Jacobs,  D.  J.  Winters,  Jas.  Van- 
Demark,  D.  P.  Bowman,  R.  L.  Miles. 

The  Integrity  Svgs.  &  Loan  Co., 
Cleveland,  $2,000,000.  Arthur  Rood, 
Arthur  H.  Day,  Stella  Faller,  Leinis 
Drucker,  F.   S.  Hommel. 

The  Universal  Grocery  Co.,  Youngs- 
town,  $5,000.  King  Crawford,  E.  S. 
Jones,  R.  W.  Smith,  J.  S.  McRae,  Jos. 

D.  Crawford,  Lim  Peeples. 

The  Jackson  Center  Grain  Co.,  JacK- 
son  Center,  $25,000.  F.  Baughman, 
James  M.  Pence,  'Daisie  B.  Pence, 
Stella  Wright,  W.  C.  Meranda. 

The  Pence  Grain  Co.,  Maplewot^d, 
$35,000.  F.  Baughman,  James  M. 
Pence,  Daisie  B.  Pence,  Stella  Wrignt, 
W.  C.  Meranda. 

The  Wilson  Park  Dairy  Co.,  To- 
ledo, $10,000.  Eugene  Leonhavdt, 
William  F.  Otto,  Henry  Bockert,  John 
Otto,  Mamie  Leonhardt. 

The  Union  Hardwood  Co.,  CiTicin- 
nati,  $10,000.  H.  J.  Pfiester,  W.  J. 
Eckman,  A.  L.  Metcalfe,  W.  J.  Wright, 
G.  E.  Jones. 

The  C.  &  D.  Manufacturing  Co., 
Cleveland,  $10,000.  Henry  Dahtz,  C. 
M.  Cachat,  H.  F.  Reid,  J.  Osterland, 
M.  C.  Hanson. 

The  Western  Mattress  Coi,  Cincin- 
nati, $2,000.  Paul  Hall,  Lewis  Mof- 
ford,  F.  S.  Sweeney,  Robert. Lee,  Wil- 
liam White. 

The  Portage  Rubber  Co.,  Akron,  $1,- 
550,000.  Francis  Seibprlmp.  Roht. 
Guinther,  J.  B.  Huber,  R.  L.  Brannon, 
C.  E.  Hamlen. 

The  Cleveland  Vendine  Machine  Co., 
Cleveland,  $500.00.  Gilbert  Morgan, 
A.  J.  Peisa,  A.  E.  Rogers,  H.  L.  Deibel, 
H.  E.  Allport. 

The  Columbus  Dairy  Co.,  Columbus, 
$500.00.  Carl  Tresemer,  P.  Cozad,  E. 
Bragunier,  S.  P.  Outhwaite,  F.  L. 
Johnston. 

The  Big  Mandy  Coal  &  Mining  Co., 
Cincinnati,   $500,000.     Adam   Strobel, 

E.  Meyer,   Charles   Todd,  F.   Bicker, 

F.  Thompson. 

The  Tucker  Realty  Co.,  Mt.  Gilead, 
$75,000.  May  Rogers,  Carl  D.  Rog- 
ers. 
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The  Gray-Juergens  Co.,  Cincinnati, 
$25,000.  Frank  C.  Schafer,  Ferd 
Zuenkler,  Wm.  E.  Hess,  A.  Mannion, 
E.  a.  Byrnes. 

The  Security  Svgs.  &  Loan  Co., 
Springfield,  $100,000.  J.  Warren 
James,  Walter  B.  Bauer,  J.  E.  Myers, 
Clarence  E.  Bradley,  Charles  B.  Zim- 
merman. 

The  Candy  Craft  Mfg  Co.,  Youngs- 
town,  $5,000.  Frank  Warady,  Rose 
Warady,  Sarah  Klein,  Charles  D. 
Watson,  John  L.  Watson. 

The  Wilson  Remedy  Co.,  Cleveland, 
$30,000.  R.  E.  Cash,  E.  L.  Schmock, 
R.  G.  Anderson,  E.  F.  McKay,  Geo. 

C.  McKay. 

The  Cincinnati  Plant  Food  Co.,  Cin- 
cinnati, $35,000.  Otto  Hirschfeld,  Wil- 
liam F.  Rau,  Clinton  C.  Rau,  Richard 

D.  Harrell,  Willis  D.  Westrich. 

The  Ceramic  Pottery  Co.,  E.  Liver- 
pool, $10,000.  Bensely  Percival,  John 
H.  Henke,  Kenneth  Martin,  M.  R. 
Stier,  M.  J.  McGarry. 

The  Instertate  School  of  Commerce 
Co.,  Cleveland,  $10,000.  Frank  H. 
Pelton,  C.  W.  Portmann,  F.  H.  Sell- 
berg:,  M.  R.  Bumage,  D.  B.  Clampitt. 

The  Wade  Auto  Service  Co.,  Cleve- 
land, $10,000.  Clayton  C.  Townes,  M. 
R.  Burnage,  A.  W.  Thomas,  F.  H.  Sell- 
berg,  D.  B.  Clampitt. 

The  White  Oak  Timber  and  Constr. 
Co.,  Portsmouth,  $10,000.  Henry  Gal- 
lenstein,  Jr.,  George  Bender,  W.  H. 
Moore,  Horace  L.  Small,  Harry.  W. 
^^^alters 

The  West  Side  Mineral  Bath  Co., 
Cleveland,  $10,000.  E.  R.  Walters,  M. 
Mergner,  H.  P.  Ord,  Wm.  W.  Dawson, 
Samuel  Hortwitz. 

The  City  Co-operative  Dairy  Co., 
Cleveland,  $20,000.  A.  J.  Roth,  Henry 
A.  Pollack.  J.  P.  Corrigan,  M.  A.  Mc- 
Cormack,  P.  M.  Gerlach. 

The  H.  T.  Rawlings  Co.,  Cleveland, 
$10,000.  Clayton  C.  Townes,  Perry  L. 
Graham,  A.  W.  Thomas.  D.  W. 
Thomas,  D.  B.  Clampitt,  M.  R.  Bur- 
nage. 

The  Youngstown- Warren  Bus  Co., 
Youngstown,  $25,000.  Fannie  Isabella 
Bemat,  Samuel  S.  Davidson,  Emanuel 
Joseph,  John  Garbarino,  Arnold  Ber- 
nat. 

The  C.  Humphreys  &  Brother  Co., 
Columbus,  $250,000.  E.  C.  Humphreys, 
W.  A.  Anerson,  A.  E.  Johnson,  L.  M. 
Foerster,  Frank  E.  Humphreys. 

The  Steohan  W.  McGrath  Tax  Ser- 
vice Co.,  Cincinnati,  $10,000.    Stephan 


.W.  McGrath,  Frank  A.  Bennett,  Wil- 
liam X.  Phelan,  F.  E.  Williamson,  Vic- 
tor Heintz. 

The  Daniels  Cleveland  Co.,  Cleve- 
land, $25,000.  C.  D.  McConkey,  Don 
R.  Sipe,  Sol  W.  Wyman,  Hubert  J. 
Tumey,  H.  J.  Schultz. 

The  New  Navy  Gasoline  Co.,  Akron, 
$10,000.  M.  H.  Kosling,  Angelo 
Bianchi,  Edith  Marco,  Gertrude 
Keightley,  Amilia  Bianchi. 

Increase 

The  Capitol  Savings  Life  Insurance 
Co.,  Columbus,  from  $100,000  to  $200,- 

The  International  Derrick  and 
Equipment  Co.,  Columbus,  from  $200,- 
000  to  $500,000. 

The  Lorain  St.  Lumber  Co.,  Cleve- 
land, from  $50,000  to  $100,000. 

The  Hebron  Creamery  Co.,  Hebron, 
from  $10,000  to  $25,000. 

The  Laubis  Stone  Co.,  Kenton,  from 
$25,000  to  $60,000. 

The  Cambridge  Lumber  &  Coal  Co., 
Cambridge,  from  $25,000  to  $50,000. 

The  Service  Machine  Co.,  Cleve- 
land, from  $10,000  to  $40,000. 

The  Auburn  Sales  Co.,  Cleveland, 
from  $15,000  to  $125,000. 

The  American  Scrap  Iron  Co., 
Akron,  from  $50,000  to  $200,000. 

The  Whitney  Tractor  Co.,  Cleve- 
land, from  $1,000,000  to  $2,000,000. 

The  Doan  Motor  Co.,  Toledo,  from 
$30,000  to  $50,000. 

The  Hilliard  Light  &  Power  Co., 
Hilliards,  $10,000  to  $35,000. 

The  Miami  Cycle  &  Mfg.  Co.,  Mid- 
dletown,  from  $1,371,900  to  $2,500,000. 

The  National  Macaroni  Co.,  Cleve- 
land, from  $1,000  to  $50,000. 

The  Toycraft  Rubber  Co.,  Ashland, 
from  $25,000  to  $100,000. 

The  John  W.  Brown  Co.,  Columbus, 
from  $155,000  to  $1,000,000. 

Decreases 

The  John  W.  Brown  Co.,  Columbus, 
from  $400,000  to  $155,000. 

The  Miami  Cycle  &  Mfg.  Co.,  Mid- 
dletown,  from  $2,064,500  to  $1,371,- 
900. 

The  Buckeye  Incubator  Co.,  Spring- 
field, from  $250,000  to  $200,000. 

The  Crawford-Woodhill  Realty  Co., 
Cleveland,  from  $100,000  to  $1,000. 

The  Interstae  Texas  Oil  Co.,  Cleve- 
land, from  $2,500,000  to  $1,000,000. 

The  International  Law  &  Collection 
Co.,  Dayton,  from  $50,000  to  $10,000. 
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No.  2437— In  the  Matter  of  the  Application  of  The  Preble  County 
Teleph(me  Company  for  Authority  to  Increase  its  Capital  Stock. 
— ^Prayer  Granted. 


(Dated  December  13,  1921) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  ap- 
plication of  The  Preble  County  Telephone  Company,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio,  asking  the  consent  and  authority  of  this  Commis^ 
sion  to  issue  and  dispose  of  its  common  capital  stock  of  the  par 
value  of  fifteen  thousand  dollars,  the  proceeds  arising  from  the 
sale  thereof  to  be  used  to  purchase  real  estate  and  remodel  and 
improve  the  applicant's  ofiice  buildings  situated  thereupon. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon : 

That  the  applicant  has  in  contemplation  the  purchase  of 
certain  real  estate,  upon  which  is  located  its  office  buildings, 
and  the  remodeling  and  improving  of  such  buildings,  at  a  total 
estimated  cost  of  $15,077.50,  and 

That  the.  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $15,000.00  is  reasonably  required  and  the  money 
to  be  procured  thereby  necessary  for  the  acquisition  of  prop- 
erty, and  the  construction,  completion,  extension  and  improve- 
ment of  applicant's  facilities  as  aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  an'd 
disposition  of  said  common  capital  stock  should  be  granted.  It  is, 
therefore. 

Ordered,  That  said  The  Preble  County  Telephone  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  total  par  value  of  fifteen  thousand  dollars  ($15,000.00)  and 
that  said  common  capital  stock  be  sold  for  the  highest  price  obtain- 
able, but  not  less  than  the  par  value  thereof.  It  is  further, 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  com- 
mon capital  stock  be  devoted  to  and  used  for  the  following  purpose 
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and  no  other,  to-wit:  The  purchase  of  the  real  estate  in  West 
Alexandria,  Ohio,  upon  which  is  located  the  applicant's  office  build- 
ings, and  the  construction  of  certain  additions,  extensions  and  im- 
provements thereto,  as  more  fully  set  forth  in  the  detailed  esti- 
mate filed  herein  upon  the  third  day  of  December,  1921,  which 
estimate  hereby  is  made  a  part  of  this  order  by  reference,  at  a 
total  cost,  therein  estimated,  of  the  $15,077.50.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 


No.  2191— In  the  Matter  of  the  Proposed  Rates  Fixed  by  an  Ordi- 
nance of  the  Village  of  Upper  Sandudcy,  Ohio,  Passed  by  its 
CouncU  on  January  3,  1921. 


(Dated  December  16,  1921.) 

This  day,  after  full  hearing  and  argument  by  counsel,  this 
matter  came  on  for  consideration  upon  the  pleadings,  the  evidence 
and  exhibits,  and  the  argument  of  counsel : 

And  the  Commission  coming  now  to  consider  the  complaint  of 
and  appeal,  by  The  Upper  Sandusky  Water  Works  Company  from 
the  ordinance  passed  by  the  Council  of  the  Village  of  Upper  Stfti- 
dusky,  Ohio,  on  the  third  day  of  January,  1921,  as  alleged  in  the 
pleadings  filed  herein  and/or  the  sixth  day  of  January,  1921,  as 
set  forth  in  a  certified  copy  of  said  ordinance  this  day  filed  herein 
by  the  clerk  of  said  village,  fixing  the  maximum  price  to  be  charged 
for  water  for  public  and  private  consumption  in  the  Village  of 
Upper  Sandusky,  Ohio,  for  a  period  of  two  years  from  and  after 
the  taking  effect  of  said  ordinance;  and  being  fully  advised  in 
the  premises,  and  having  caused  an  appraisement  to  be  made  and 
having  ascertained  and  heretofore  in  this  proceeding  determined 
and  fixed  the  value  of  all  of  the  property  of  said  company  actually 
used  and  useful  for  the  convenience  of  the  public  in  the  f umfshihg 
of  water  for  public  and  private  consumption  in  said  Village  of 
Upper  Sandusky,  Ohio,  excluding  therefrom  the  value  of  any  fran- 
chise or  right  to  own,  operate  or  enjoy  the  same  in  excess  of  the 
amount  (exclusive  of  any  tax. or  annual  charge)  actually  paid  to 
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any  political  subdivision  of  the  state  or  county  as  a  consideration 
for  the  grant  of  such  franchise  or  right,  and  exclusive  of  any  value 
added  thereto  by  reason  of  a  monopoly  or  merger,  (such  valuatioh 
having  been  embodied  in  a  tentative  valuation,  heretofore  certified, 
by  registered  letter,  to  the  mayor  of  said  village  and  said  appellant, 
which  tentative  valuation,  in  the  absence  of  protest,  and  the  Com- 
mission not  having  found  the  inventory  to  be  incomplete  or  inac- 
curate, nor  the  valuation  incorrect,  by  action  of  law  became  the 
final  valuation  of  said  property),  and  having  taken  into  consider- 
ation the  necessity  of  making  reservation  from  income  for  deprecia- 
tion and  contingencies,  and  all  other  matters  which  were  deemed 
proper,  the  Commission  finds : 

(1)  That  the  rates  and  charges  following,  to-wit: 

For  fire  hydrants,  the  drinking  fountains  in  the 
public  buildings  of  the  village,  for  filling  public 
cisterns,  and  flushing  public  sewers  and  gutters, 
as  of  the  effective  date  of  the  ordinance,  the 
annual  sum  of $8,313.60 

For  extending  mains  and  setting  additional  fire  hy- 
drants         47.00 

For  tapping  mains  for  new  service.     (No  charge.) 

For  testing  meters : 

For    %  to  1  inch  meters 1.00 

For  IV^  to  2  inch  meters 2.50 

For  3  inch  meters  3.75 

For  4  inch  meters  .• 5.00 

For  6  inch  meters  7.50 

Flat  Rate  Service 

Dwelling  houses,  first  faucet  or  fixture $  7.20 

Bath  tubs  in  private  houses 3.60 

Each  additional  bath  tub  2.40 

Building  purposes — 

Brick,  Per  M .12 

Stone,  per  perch  .06 

Plastering,  500  yards  or  less 1.80 

Over  500  yards,  per  100  yards .36 

Concrtee  work,  per  cubic  yard  .: 13 

For  sprinkling,  four  hours  per  day,  per  100  ft 6.00 

For  offices  and  sleeping  rooms,  one  basin 7.20 

Pump  charges  2.40 

Stables,  per  stall,  over  six 1.20 

Stables  and  garages,  private,  each  faucet 3.60 

Washing  motors 4.80 

Minnow  tanks  6.00 

Water  closet,  private,  not  constant  flow 3.60 

Each  additional  water  closet 2.40 

Minimum  charge  for  dwelling  house 7.20 


302  Depabtment  Repoets 

Private  Fire  Protection 

No  charge. 

Meter  Service  Rates 

First     100,000  gallons  used  per  year $0.80  Per  M  Gal. 

Next  2,900,000  gallons  used  per  year 0.08  Per  M  Gal. 

Over  3,000,000  gallons  used  per  year 0.03  Per  M  Gal. 

Minimum  charges — 

%  inch  meter $  3.00  Per  Month 

%  inch  meter 1.80  Per  Month 

1  inch  meter 2.80  Per  Month 

ll^  inch  meter 4.00  Per  Month 

IV^  inch  meter 5.20  Per  Month 

2  inch  meter 8.00  Per  Month 

3  inch  meter 16.00  Per  Month 

4  inch  meter 22.00  Per  Month 

6      inch  meter 48.00  Per  Month 

fixed  by  said  ordinance,  are  unjust  and  unreasonable  and 
ought  not  to  be  ratified  and  confirmed,  and  that  just  and  rea- 
sonable rates  and  charges  should  be  substituted  therefor. 

(2)  That  the  rates  and  charges  following,  to-wit : 

For  each  additional  fire  hydxrant  placed  upon  existing 

mains  $10.00 

"There  shall  be  but  one  charge  for  a  combination  fixture. 
A  combination  fixture  shall  be  considered  to  include  any  fix- 
ture served  by  hot  and  cold  water  or  by  city  or  soft  water. 
There  shall  be  no  charge  for  fixtures  having  no  connection 
to  the  water  plant  of  the  company.  Fixture  supplied  with 
water  by  pump  operated  by  water  furnished  by  pressure 
by  the  company  shall  be  charged  at  the  same  rate,  as  though 
they  were  supplied  directly  by  water  furnished  by  the  com- 
pany." and  ' 

"Meter  Service — When  the  minimum  charge  is  paid  in  ad- 
vance on  domestic  service  no  additional  charge  or  bill  will 
be  rendered  during  the  year  unless  the  consumption  exceeds 
40,000  gallons,  when  bill  will  be  rendered  for  excess  on  quar- 
ter when  40,000  gallons  is  exceeded  and  each  quarter  of  the 
year  thereafter  in  the  usual  manner  and  at  regular  time  of 
rendition  of  water  bills." 
fixed  by  said  ordinance,  are  just  and  reasonable,  and  hereby 
are  ratified  and  confirmed. 

(3)  That  the  rates  and  charges  following,  to-wit : 

The  company,  on  application  having  been  made  for  serv- 
ice, will  furnish  to  the  licensed  plumber  designated,  corpor- 
ation cock,  curb  or  stop  cock  and  curb  box  at  actual  cost 
plus  15  percent — but  cost  of  obtaining  permit,  cutting  and 
restoring  pavement  shall  be  done  at  expense  of  property 
owner. 

Should  any  consumer,  at  any  time  within  twelve  months 
from  the  date  of  the  last  test,  doubt  correctness  of  the  meter 
measuring  his  service,  he  may,  on  application  and  making 
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deposit  as  hereinafter  set  out,  have  meter  tested ;  and  should 
test  show  the  meter  to  be  correct  within  five  percent,  he 
shall  bear  the  cost  of  test.  Should  test  show  meter  resrister- 
ing  incorrectly  beyond  five  percent,  the  deposit  shall  be  re- 
turned. 

Deposit*^- 

%  to  1  inch  meters $2.00 

1\/^  to  2  inch  meters 6.00 

3  inch  meters 7.50 

4  inch  meters 10.00 

6  inch  meters 15.00 

First     100,000  gallons  per  quarter $0.50  Per  M.  Gal. 

Next  2,900,000  gallons  per  quarter 0.15  Per  M.  Gal. 

Over  3,000,000  gallons  per  quarter 0.05  Per  M.  Gal. 

Minimum  charges — 

%  inch  meter  $  5.00  Per  Quarter 

%  inch  meter  3.00  Per  Month 

1  inch  meter  4.67  Per  Month 

1^4  inch  meter  6.67  Per  Month 

IV^  inch  meter  6.67  Per  Month 

2  inch  meter  13.33  Per  Month 

3  inch  meter  26.67  Per  Month 

4  inch  meter  53.33  Per  Month 

6      inch  meter  60.00  Per  Month 

Flat  Service 

Dwelling  houses,  first  faucet  or  fixture $12.00  Per  Year 

Bath  tubs  in  private  houses,  each 6.00 

Each  additional  bath  tub 4.00 

Building  purposes — 

Brick,  per  M $  0.20 

Stone,  per  perch  10 

Plastering,  500  yards  or  less 2.00 

Over  600  yards,  per  100 60 

Concrete  work,  per  cubic  yard 20 

Sprinkling,  %-inch  nozzle  with  ^4-inch  orifice,  four 

hours  use  per  day,  per  100  ft.  front 10.00 

Office  and  sleeping  rooms,  one  basin 12.00 

Pumps 4.00 

Stables,  per  stall,  over  six,  each 2.00 

Stables  and  garages,  private,  each  faucet. 6.00 

Washing  motors  8.00 

Minnow  tanks  10.00 

Water  closets,  private,  not  constant,  each 6.00 

Additional,  each  4.00 

Minimum  charge  for  dwelling  house 12.00 

Private  Fire  Protections 

2  inch  openings  $  4.00     Per  Month 

8  inch  openings  12.00     Per  Month 

4  inch  openings  20.00     Per  Month 

6  inch  openings  33.33^3  Per  Month 
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Where  automatic  sprinklers,  fire  hydrants  or  hose  con- 
nections are  installed,  the  consumer  shall  be  entitled  to  the 
number  of  sprinkler  heads  indicated  by  the  charge,  for  the 
size  pipe  employed,  divided  by  five  cents,  and  all  over  this 
number  shall  be  charged  for  at  the  rate  of  five  cents  per 
head  per  annum,  and  in  case  of  hydrant  or  hose  connection, 
shall  be  entitled  to  that  number  of  two  or  two  and  one-half 
inch  openings  or  hose  connections  indicated  by  the  service 
charge  divided  by  $30.00.  All  in  excess  of  the  number  of 
hose  openings  $30.00  per  annum. 

Public  Fire  Protection 

For  public  fire  protection,  benefits  and  conveniences  in- 
stalled at  the  effective  date  of  the  ordinance,  $7,000.00  per 
year. 

For  all  additional  mains  and  hydrants — For  each  mile  or 
fraction  thereof,  of  6-inch  main,  or  larger,  ordered  and  laid, 
$480.00  per  mile  per  year, 
are  just  and  reasonable  rates  and  charges  for  the  services  of 
the  appellant  provided  in  finding  one  (1)  hereof,  and 

(4)  That  the  gross  and  net  revenues  derived  by  said  The 
Upper  Sandusky  Water  Works  Company  from  furnishing 
water  for  public  and  private  consumption  in  the  village  of  Up- 
per Sandusky,  Ohio,  at  the  rates,  prices  and  charges  herein 
found  by  the  commission  to  be  just  and  reasonable,  will  be 
sufficient  to  yield  said  The  Upper  Sandusky  Water  Works 
Company  a  reasonable  compensation  for  such  service. 

It  is,  therefore. 

Ordered,  That  the  rates  and  charges  hereinbefore  found  and 
determined  by  this  Commission  to  be  just  and  reasonable  for  the 
furnishing  of  water,  by  said  The  Upper  Sandusky  Water  Works 
Company,  for  public  and  private  consumption  within  the  Village  of 
Upper  Sandusky,  Ohio,  be,  and  hereby  they  are  substituted  for 
the  rates  and  charges  fixed  by  said  ordinance  which  the  Commis- 
sion has  found  to  be  unjust  and  unreasonable. 

And  the  Commission  having  made  inquiry  and  investigation 
with  respect  to  the  ability  of  said  The  Upper  Sandusky  Water 
Works  Company  to  furnish  water  for  public  and  private  consumi>- 
tion  in  the  Village  of  Upper  Sandusky,  Ohio,  during  the  period 
fixed  by  said  ordinance,  and  having  found  that  said  The  Upper 
Sandusky  Water  Company  is  and  will  be  able  to  furnish  its  said 
product  in  said  village  during  said  period,  it  is,  therefore,  further 

Ordered,  That  rates,  prices  and  charges  not  greater  than,  nor 
in  excess  of  the  rates,  prices  and  charges  which  the  Commission 
has  found  herein  to  be  just  and  reasonable  for  water  furnished  by 
said  The  Upper  Sandusky  Water  Works  Company  to  the  citizens 
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and  private  consumers,  and  to  the  public  buildings  grounds,  streets, 
lanes,  alleys,  avenues  and  market  places  of  the  Village  of  Upper 
Sandusky,  Ohio,  for  public  and  private  consumption,  be  and  remain 
in  force  and  effect  for  the  period  of  two  years  from  and  after  the 
effective  date  of  the  ordinance  herein  complained  of  and  appealed 
from,  and  said  The  Upper  Sandusky  Water  Works  Company  hereby 
is  notified,  directed  and  required  to  furnish  its  product  to  con- 
sumers thereof  and  for  public  and  private  consumption  in  said 
Village  of  Upper  Sandusky,  Ohio,  for  and  during  said  period. 


No.  1836— In  the  Matter  of  the  Petitim  of  The  Sandusky  Home 
to  Respectfully  Sell  and  Purchase  Certain  Telephone  Property. 
Such  Consult  and  Approval  as  May  be  Necessary  to  Permit  Them 
to  Respectfully  sell  and  purchase  Certain  Telephone  Property. 
— ^Prayer  Granted. 


(Dated  December  2,  1921.) 

This  day,  after  full  rehearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  again 
came  on  for  consideration  upon  the  joint  application  of  The  San- 
dusky Home  Telephone  Company  and  The  Ohio  Bell  Telephony 
Company,  (the  latter  substituted  as  a  party  herein  by  the  order  of 
this  Commission  in  the  proceeding  authorizing  the  sale  and  con- 
veyance to  said  corporation  of  all  the  property  of  Central  Union 
Telephone  Company  in  the  State  of  Ohio),  asking  the  consent  to 
and  approval,  by  this  Commission,  of  the  sale,  by  said  first  named 
applicant,  and  the  purchase  by  the  latter,  of  all  the  property  and 
assets  of  said  The  Sandusky  Home  Telephone  Company. 

And  the  Commission  having  therefore  found  and  ascertained 
the  valuation  of  the  several  classes  and  kinds  of  property  of  the 
applicants  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  telephonic  service  in  and  about  the  City  of  Sandusky, 
Ohio,  and  of  said  property  as  a  whole,  upon  which  valuation  the 
rates,  tolls,  charges  and  rentals  to  be  charged,  are  to  be  based,  and 
notice  of  such  valuation  having  been  duly  given  to  said  applicants 
and  to  the  mayor  of  Sandusky,  Ohio,  by  registered  letter,  as  pro- 
vided by  law,  and  it  appearing  that  the  consolidation  of 
applicant's  properties  in  said  territory  will  promote  the  public 
convenience,  and  that  the  public  will  thereby  will  be  furnished  ade- 
quate service  for  a  reasonable  and  just  rate,  rental,  toll  or  charge 
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therefore,  the  Commission  is  satisfied  that  its  consent  and  author- 
ity for  such  sale  and  purchase  of  property  should  be  granted. 

And  the  Commission,  coming  now  to  fix  and  determine  the  rates, 
charges,  tolls  and  rentals  to  be  charged  upon  the  sale  and  con- 
veyance of  said  prox>erty,  finds  and  determines  the  following  rates'; 
charges,  tolls  and  rentals  for  furnishing  telephonic  service  within 
the  exchange  area  of  Sandusky,  Ohio,  to  be  just  and  reasonable,  viz : 

(a)  Pending  the  unification  and  improvement  of  said 
properties  as  solely  owned  and  operated  by  said  The  Ohio 
Bell  Telephone  Company,  the  rates,  charges,  tolls  and  rentals 
set  forth  in  said  company's  now  effective  schedule,  designated 
"P.  U.  C.  O.  No.  6,"  on  file  with  this  commission,  with  the  ad- 
ditional rental  of  $1.50  per  month,  net,  for  four-party  resi- 
dence service ; 

(b)  Upon  the  unification  and  improvement  of  said  prop- 
erties in  the  exchange  area  of  Sandusky,  Ohio,  as  solely  owned 
and  operated  by  said  The  Ohio  Bell  Telephone  Company,  the 
rates,  charges,  tolls  and  rentals  following,  to-wit : 

(Net  Per  Month) 

Business,  individual $7.50 

Two  party  6.00 

Four  party  7.50 

Residence,   individual 3.25 

Two  party  2.75 

Four  party  2.00 

(Cedar  Point)    3.50 

Rural,  Business  3.00 

Residence  2.00 

Extension,  Business  1.50 

Residenq^e 1.00 

Long  Distance  Terminal  $11.65 

Private  Branch  Exchange  Trunk 11.25 

Station   1.50 

Inter.  Mas.  Station 2.00 

Inter.,  Other  Station 2.00 

Hotel  Station  60 

Cord  Boards  5.00 

Strip  of  Jacks  ^ 75 

Cordless  Board 9.00 

Joint  User,  Business,  individual 3.75 

P.  B.  X 5.63 

Extra  Listing — 

Business   $  1.00 

Residence   80 
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It  is,  therefore. 

Ordered,  That  said  The  Sandusky  Home  Telephone  Company, 
be,  and  hereby  it  is  authorized  to  sell  and  convey  to  The  Ohio  Bell 
Telephone  Company  all  of  its  property,  rights  and  other  assets ;  and 
said  The  Ohio  Bell  Telephone  Company  hereby  is  authorized  to 
purchase  and  acquire  the  same,  and  to  pay  therefor  the  agreed  con- 
sideration of  $151,200.00.   It  is  further 

Ordered,  That  upon  the  acquisition  of  said  property  and  before 
the  unification  and  improvement  thereof,  said  The  Ohio  Bell  Tele- 
phone Company  may  impose,  charge  and  collect  for  the  furnishing 
of  telephone  service  in  the  exchange  area  of  Sandusky,  Ohio  rates, 
charges,  tolls  and  rentals  not  in  excess  of  those  first  hereinbefore 
found  and  determined  to  be  just  and  reasonable  and,  upon  the  uni- 
fication and  improvement  of  said  properties,  rates,  charges,  tolls  and 
rentals  not  in  excess  of  those  lastly  hereinbefore  found  and  de- 
termined to  be  just  and  reasonable.    It  is  further 

Ordered,  That  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  within  the  territory  now  served  by  means  of  the  property 
hereinbefore  authorized  to  be  sold  and  purchased.    It  is  further 

Ordered,  That  the  finding  hereinbefore  set  forth  as  to  the 
service  furnished  the  public  shall  not  be  binding  upon  this  Com- 
mission in  any  future  proceeding  involving  said  matter. 


AllURNEY  (JENERAL 


Under  the  Provisions  of  Section  12671-1  6.  C,  (109  O.  L.  100),  it  is 
the  Duty  of  the  State  Board  of  Pharmacy  to  Enforce  the  So-called 
Poison  Law  Included  in  Sections  12663  et  seq.  6.  C.  and  by  Virtue 
of  the  Provisions  of  Section  1313  G.  C.  it  is  the  Duty  of  Said 
Pharmacy  Board  to  Enforce  the  Laws  Relating  to  the  Practice 
of  Pharmacy  Within  the  Provisions  of  Sections  12705  to  12710, 
Inclusive,  of  the  General  Code. — Under  the  Provisicms  of  Section 
12706  of  the  Pharmacy  Act  it  is  Unlawful  for  Anyone  Who  is  not 
^'a  Legally  Registered  Pharmacist  or  a  Legally  Registered  Assist- 
ant Pharmacist  Employed  in  a  Pharmacy  or  Drug  Store  Under 
the  Management  or  Contrc^  of  a  Legally  Registered  Pharma- 
cist^' to  Sell  a  Drug,  Chemical,  Poison  or  Pharmaceutical  Prepar-, 
ation,  Excepting  Such  Substances  as  are  Expected  From  the 
Operation  of  Said  Section  by  the  Following  Sections  of  Said 
Pharmacy  Act.  For  Violating  the  Provisions  of  Said  Section  One 
is  Subject  to  a  Fine  of  not  Less  Than  Fifty  Dollars  nor  More  Than 
Two  Hundred  Dollars. — Whether  or  not  a  Substance  is  a  Poison 
or  Other  Matter  Mentioned  in  Said  Section  is  a  Question  of  Fact. 
However,  the  Properties  of  Wood  Alcohcd  and  Denatured  Alco- 
hol are  so  Well  Known  in  Reference  to  Their  Injurious  and  Deadly 
Effects  When  Taken  Internally  as  to  Afford  Little  or  no  Difficulty 
in  the  Determination  of  the  Question  of  the  Practical  Operation 
of  Said  Section  in  View  of  the  Commonly  Known  Meaning  of  the 
Word  Poison. — ^The  So-called  Poison  Laws  Embraced  Within  Sec- 
tions 12663  et  seq.  6.  C.  are  Still  in  Full  Force  and  Effect.  Ex- 
cepting in  those  Instances  Wherein  They  are  in  Direct  Conflict 
With  the  Provisions  of  the  Pharmacy  Act,  i.  e.  Sections  12705  et 
Seq.  G.  C.  

No.  2692— (Opinion  Dated  December  14,  1921.) 

State  Board  of  Pharmacy,  Hon.  M.  N.  Ford  Secretary,  Columbus, 
Ohio. 
Gentlemen :    Your  letter  of  recent  date  is  as  follows : 

"At  a  recent  meeting  of  the  board  I  was  directed  to  re- 
quest you  to  render  an  opinion  as  to  who  may  legally  sell  wood 
alcohol  and  denatured  alcohol  and  the  provisions  under  which 
same  may  be  sold. 

In  requesting  this  opinion  the  board  is  aware  of  the  fact 
that  former  Attorney  General  Turner  rendered  an  opinion  on 
same  to  the  State  Board  of  Agriculture,  under  date  of  October 
7,  1916. 
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At  that  time,  however,  the  Board  of  Agrriculture  did  not 
have  the  poison  law  to  enforce,  as  their  attention  was  directed 
mostly  to  the  labeling  and  quality  of  the  articles. 

Since  the  poison  laws  of  the  state  have  been  given  to  this 
board  for  enforcement  we  are  very  much  concerned  in  safe- 
guarding the  public  who  buy  these  poisons  from  irresponsible 
dealers.  We  have  had  brought  to  our  attention  many  reported 
cases  of  death  and  also  cases  of  blindness  from  the  use  of  wood 
alcohol  or  denatured  alcohol,  which  was  so  easily  purchased 
under  the  ruling  of  the  former  attorney  general. 

In  submitting  this  request  I  respectfully  refer  you  to  Sec- 
tions 12663  to  12671-1  inclusive,  and  Section  12706  of  the  Gen- 
eral Code." 

In  the  opinion  to  which  you  refer  (Opinions  of  the  Attorney 

General,  1916,  Vol.  II,  page  1664)  it  was  held,  as  disclosed  in  the 

second  paragraph  of  the  syllabus,  that : 

"Wood  and  denatured  grain  alcohol  may  be  sold  by  garage 
men,  hardware .  dealers  and  other  persons  who  are  not  regis- 
tered pharmacists,  or  regular  druggists,  and  by  persons  who 
neither  a  saloon  nor  a  wholesale  liquor  license." 

However,  an  analysis  of  said  opinion  shows  that  the  principal  con- 
sideration was  given  by  the  author  to  the  laws  regulating  intoxi- 
cating liquors  and  the  laws  dealing  with  the  pure  food  and  drug  laws. 
The  conclusion  was  reached  that  neither  of  these  regulations  con- 
trols the  sale  of  the  substances  which  you  name.  This  department 
concurs  in  said  conclusion  in  this  respect.  It  is  further  believed 
that  no  change  has  been  made  in  the  laws  relating  to  intoxicating 
liquors  or  the  pure  food  and  drug  laws  which  would  change  the 
rule  heretofore  announced.  Said  opinion  further  points  out  that 
in  the  sale  of  "wood  alcohol  and  denatured  grain  alcohol,  which  by 
by  the  process  of  denaturing  becomes  highly  poisonous,  regard  must 
be  had  to  the  provision  of  Section  12666  G.  C.  et  seq.,"  and,  after 
quoting  Section  1266  G.  C..  says : 

"The  manner  of  the  sale  and  delivery  of  the  articles  men- 
tioned in  Section  12666  General  Code,  'provided  by  law'  as 
therein  referred  to,  is  found  in  Section  12667  to  12671  General 
Code,  both  inclusive,  and  in  the  sale  of  wood  alcohol  and  de- 
natured grain  alcohol  the  provisions  of  said  sections  above 
mentioned  should  be  complied  wit>>." 

Material  sections  to  consider  in  connection  with  the  foregoing 

quotation  are  as  follows : 

"Sec.  12666.  Whoever,  knowingly  sells  or  delivers  to  any 
person  otherwise  than  in  the  manner  prescribed  by  law,  or 
sells  or  delivers  in  the  manner  prescribed  by  law  but  without 
the  written  order  of  an  adult,  to  a  minor  under  sixteen  years 
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of  age,  any  of  the  following  described  substances  or  any  poison- 
ous compounds,  combinations  or  preparations  thereof,  to-wit: 
*  *  *  or  other  virulent  poison,  shall  be  fined  not  less  than  ten 
dollars,  nor  more  than  fifty  dollars  for  each  offense/' 

"Sec.  12667.  Whoever  sells  or  delivers  to  any  person  a 
substance  named  in  the  next  preceding  section  without  having 
first  learned  by  due  inquiry  that  such  person  is  aware  of  the 
poisonous  character  thereof  and  that  it  is  desired  for  a  lawful 
purpose  or  without  plainly  labeling  the  word  'poison,'  and  the 
names  of  two  or  more  antidotes  therefor,  upon  the  box,  bottle 
or  package  containing  it  or  delivers  such  substance  without  re- 
cording in  a  book  kept  for  the  purpose,  the  name  thereof,  the 
quantity  delivered,  the  purpose  for  which  it  is  alleged  to  be 
used,  the  date  of  its  delivery,  and  the  name  and  address  of  the 
purchaser  and  the  names  of  the  dispenser  or  fails  to  preserve 
said  book  for  five  years  and  submit  it  at  all  times  for  inspec- 
tion to  proper  officers  of  the  law,  shall  be  fined  not  less  than 
ten  dollars  nor  more  than  fifty  dollars." 

There  are  certain  exceptions  following,  which  are  believed  unneces- 
sary to  specifically  consider  in  connection  with  your  inquiry. 

While  as  heretofore  pointed  out  this  department  concurs  with 
the  opinion  of  the  attorney  general  issued  in  1916,  referred  to  above, 
in  thta  the  laws  relating  to  intoxicating  liquors  and  the  pure  food 
and  drug  laws  do  not  control  the  sale  of  wood  alcohol  and  denatured 
alcohol,  and  further  that  Sections  12663  et  seq.  G.  C,  being  found 
under  the  subdivision  entitled  "Poison"  of  Chapter  6,  which  said 
chapter  is  described  in  the  General  Code  as  "offenses  against  the 
public  health,"  do  apply,  it  is  not  believed  that  the  general  coti- 
clusion  reached  in  said  opinion  as  disclosed  by  that  part  of  the 
syllabus  heretofore  quoted  is  justified  by  the  section  of  the  statutes 
quoted  in  said  opinion,  upon  which  the  conclusion  was  based.  Said 
opinion  made  no  mention  of,  and  evidently  no  consideration  was 
given  to  Section  12706  G.  C,  which  is  a  part  of  the  same  chapter 
but  found  under  the  subdivision  relating  to  physicians,  pharmacists 
and  dentists,  and  which  provides  as  follows : 

"Whoever,  not  being  a  legally  registered  pharmacist,  or  a 
legally  registered  assistant  pharmacist  employed  in  a  phar- 
macy or  drug  store  under  the  management  or  control  of  a  le- 
gally registered  pharmacist,  compounds,  dispenses  or  sells  a 
drug,  chemical,  poison  or  pharmaceutical  preparation,  shall  be 
fined  not  less  than  fifty  dollars  nor  more  than  two  hundred  dol- 
lars. Each  days'  violation  of  this  section  shall  constitute  a 
separate  offense." 

In  my  judgment  this  section  is  of  vital  importance  in  the  con- 
sideration of  your  question.    The  history  of  this  legislation  dis- 
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closes  that  orisrinal  Section  12705  G.  C,  which  prescribes  a  penalty 

for  one  who  manages  or  conducts  a  retail  drug  store  when  not  a 

registered  pharmacist,  etc,  and  Section  12707  G.  C,  which  excepts 

physicians  when  supplying  their  patients  and  the  selling  of  certain 

other  substances  specifically  enumerated  therein  from  the  operation 

of  Section  12705  and  12706,  and  the  section  a'bove  quoted  were  all 

incorporated  in  one  section  known  as  4505  R.  S.    This  section  was 

construed  in  the  case  of  Sickles  et  al.  v.  State,  7  O.  N.  P.  (n.s.)  338^^ 

wherein  it  was  held : 

''Section  4405,  Revised  Statutes,  governing  the  sale  of 
drugs,,  poisons,  etc.,  embraces  two  offenses;  (a)  prohibiting  a 
'proprietor  or  manager,'  not  a  legally  registered  pharmacist,  to 
open  or  conduct  a  pharmacy  without  having  in  charge  a  legally 
registered  pharmacist;  and  (b)  prohibiting  any  person  not  a 
legally  registered  pharmacist,  or  a  legally  registered  assist- 
ant pharmacist,  under  a  legally  registered  pharmacist  to  com- 
pound, dispense  or  sell  any  drug,  poison,  etc. 

In  the  case  of  Vincent  v.  State  of  Ohio,  12  O.  C.  C.  (n.s.)  142, 
an  affidavit  charging  defendant,  in  substance,  with  selling  a  cer- 
tain poison  when  not  being  a  pharmacist  legally  registered  under 
the  laws  of  the  State  of  Ohio  was  held  to  be  sufficient. 

In  view  of  the  judicial  determinations  above  referred  to,  it 
seems  clear  that  the  purpose  and  intent  of  the  legislature  in  the 
enactment  of  said  Section  12706  G.  C.  was  to  prohibit  the  sale  of 
any  of  the  substances  enumerated  therein  and  not  mentioned  in  the 
following  section,  by  anyone  not  a  registered  pharmacist.  In 
other  words,  this  section  does  not  apply  alone  to  sales  made  by 
retail  drug  stores,  but  applies  generally  to  all  such  sales  made  with- 
in the  state.  The  logic  of  this  conclusion  will  be  apparent  when 
consideration  is  given  to  the  fact  that  this  enactment  relates  to 
the  public  health.  It  is  a  measure  enacted  by  the  legislature  in 
pursuance  of  the  police  power,  the  manifest  object  of  which  is  to 
protect  the  public  as  a  whole  against  the  dangers  arising  from  the 
promiscuous  sale  of  such  substances.  A  construction  which  would 
conclude  that  such  a  sale  could  not  be  made  by  a  drug  store  ex- 
cepting through  a  registered  pharmacist,  but  could  be  made  by 
anyone  when  not  made  at  a  drug  store,  produces  such  absurd  re- 
sults in  view  of  the  objects  undoubtedly  intended  by  the  legislature, 
as  to  violate  the  familiar  rules  of  statutory  construction  in  this 
respect. 

It  is  believed  that  the  conclusions  reached  by  the  former  attorn- 
ey general  in  so  far  as  it  conflicts  with  the  determination  herein  is 
explained  by  the  fact  that  in  said  former  opinion  no  consideration 
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was  given  to  said  Section  12706  G.  C.  It  would  seem  expedient 
at  this  time  to  consider,  first,  whether  the  substances  named  in 
your  letter  are  included  in  Section  12706,  and  second,  if  so  included, 
does  the  following  section  exclude  them  from  the  operation  there- 
of. Of  course,  whether  or  not  a  given  substance  comes  within  the 
provisions  of  said  section  is  a  question  of  fact.  However,  for  the 
purpose  of  this  opinion  we  may  take  into  consideration  those  mat- 
ters of  conmion  knowledge  in  relation  to  the  substances  which  you 
mention  with  reference  to  the  application  of  said  section.  In  sub- 
stance, Section  12706  forbids  any  one  not  a  legally  registered  pharm- 
acist from  dispensing  or  selling  a  "poison." 

"Poison"  has  been  defined  in  Webster's  dictionary  as  follows : 

"Anything  noxious  or  destructive  to  life,  health  or  moral- 
ity; venom.  *  *  ♦" 

"Denatured  alcohol"  is  described  in  Webster's  dictionary  as  being 
"alcohol  so  altered  or  produced  as  to  be  fatal  as  a  beverage." 

In  view  of  the  fact  that  it  is  so  generally  known  that  wood 
alcohol  when  taken  internally  frequently  results  in  death  or  blind- 
ness, it  would  seem  useless  to  prolong  the  discussion  as  to  whether 
or  not  it  is  a  "poison." 

In  the  case  of  Campbell  v.  Brown,  85  Kansas,  page  527,  the 
court  in  construing  some  similar  statutes  held  that  wood  alcohol 
was  included  within  the  phrase  "substance  or  liquid  usually  denomi- 
nated poison,"  which  phrase  was  contained  in  a  criminal  statute. 

The  foregoing  supports  the  statement  made  in  your  communi- 
cation to  the  effect  that  wood  alcohol  and  denatured  alcohol  are 
poisonous.  If  these  substances  are  poisonous,  then  the  sale  there- 
of is  prohibited  by  those  who  are  not  registered  pharmacists,  un- 
less otherwise  excepted  by  Section  12707  or  12708  G.  C.  Consid- 
eration has  been  given  to  said  sections  and  it  is  believed  that  the 
substances  you  mention  are  not  referred  to  therein. 

In  passing  it  is  perhaps  proper  to  note  that  the  so-called 
"pharmacy  act"  herein  referred  to  is  a  later  enactment  than  the 
so-called  "poison  laws."  This  might  raise  the  question  of  whether 
or  not  the  poison  laws  are  still  in  force.  However,  it  is  believed 
that  unless  in  some  respects  the  poison  laws  are  in  direct  conflict 
with  the  pharmacy  act,  they  still  remain  in  effect.  Therefore,  the 
proper  labeling  should  be  required  under  these  section,  and  proper 
inquiry  made  a  precaution  taken  before  a  sale  is  made,  even  though 
made  by  a  registered  pharmacist.  In  the  Kansas  case  heretofore 
referred  to  a  very  similar  question  was  presented  and  it  was  held 
that  a  later  law  did  not  repeal  the  former.    In  other  words,  it  is 
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believed  that  wherever  the  so-called  poison  laws  can  be  harmonized 
with  the  pharmacy  act  effect  should  still  be  given  to  the  provisions 
of  the  former,  but  wherever  there  is  a  direct  conflict  in  the  so-called 
pharmacy  act  and  the  poison  laws,  the  pharmacy  act  should  control. 

It  is  further  noted,  as  stated  in  your  letter,  that  the  enforce- 
ment of  the  poison  laws  as  mentioned  herein  is  cast  upon  the  state 
board  of  pharmacy  by  the  provisions  of  Section  12671-1  G.  C.  (109 
O.  L.  100).  However,  this  statute  specifically  enumerates  the 
sections  to  which  it  is  to  apply  and  does  not  include  Section  12706, 
which,  as  heretofore  pointed  out,  is  a  part  of  the  pharmacy  act. 
However,  Section  1313  G.  C.  requires  the  Board  of  pharmacy  to 
enforce  the  laws  relating  to  the  practice  of  pharmacy  and  speci- 
fically mentions  Section  12706. 

The  foregoing  discussion  may  be  summarized  as  follows: 

(1)  Under  the  provisions  of  Section  12671-1  G.  C.  (109  O.  L. 
100) ,  it  is  the  duty  of  the  state  board  of  pharmacy  to  enforce  the 
so-called  poison  laws  included  in  Sections  12663  et  seq.  G.  G,  and 
by  virtue  of  the  provisions  of  Section  1313  G.  C.  it  is  the  duty  of 
said  pharmacy  board  to  enforce  the  laws  relating  to  the  practice  of 
pharmacy  embraced  within  the  provisions  of  Section  12705  to  12710, 
inclusive,  of  the  General  Code. 

(2)  Under  the  provisions  of  Section  12706  of  the  pharmat^ 
act  it  is  unlawful  for  anyone  who  is  not  "a  legally  registered  phar- 
macist or  a  legally  registered  assistant  pharmacist  employed  in  a 
pharmacy  or  drug  store  under  the  management  or  control  of  a  leg- 
ally registered  pharmacist"  to  sell  a  drug,  chemical,  poison  ot 
pharmaceutical  preparation,  excepting  such  substances  as  are  ex- 
cepted from  the  operation  of  said  section  by  the  following  sections 
of  said  pharmacy  act.  For  violating  the  provisions  of  said  section 
one  is  subject  to  a  fine  of  not  less  than  fifty  dollars  nor  more  than 
two  hundred  dollars. 

(3)  Whether  or  not  a  substance  is  a  poison  or  other  matter 
mentioned  in  said  section  is  a  question  of  fact.  However,  the 
properties  of  wood  alcohol  and  denatured  alcohol  are  so  well  known 
in  reference  to  their  injurious  and  deadly  effects  when  taken  in- 
ternally as  to  afford  little  or  no  difficulty  in  the  determination  of  the 
question  of  the  practical  operation  of  said  section  in  view  of  the 
conmionly  known  meaning  of  the  word  poison. 

(4)  The  so-called  poison  laws  embraced  within  sections  12663 
et  seq.  G.  C.  are  still  in  full  force  and  effect,  excepting  in  those  in- 
stances wherein  they  are  in  direct  conflict  with  the  provision  of 
the  pharmacy  act,  i.  e..  Section  12705  et  seq.  G.  C. 
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Maintenance,  Board,  liOdging,  Etc.,  Being  Part  of  the  Compensa- 
tion Allowed  Employes  of  a  Municipal  Hospital  Should  Be  In- 
cluded in  the  General  Ordinance  or  Resolution  of  Council 
the  Salary  or  Compensation  of  Such  Employes. 


No.  2654— (Opinion  Dated  December  2,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio: 

Gentlemen — ^Receipt  is  acknowledged  of  your  letter  of  recent 
date  reading  as  follows: 

**We  respectfully  request  your  written  opinion  upon  the 
following  matter: 

In  an  ordinance  fixing  compensation  of  the  employes  of  a 
municipal  hospital,  must  the  provisions  that  maintenance, 
i.  e.,  board,  lodging,  laundering,  etc.,  be  made  a  part  of  such 
ordinance  to  entitle  such  employes  to  both  salary  and  mainte- 
nance, or  could  the  ordinance  stipulate  the  salaries  and  the 
director  of  public  safety  by  an  adopted  rule  provide  for  the 
maintenance  of  such  employes?" 

The  question  submitted  by  your  inquiry,  involves,  it  is  thought, 
the  construction  of  Sections  4035  and  4214,  G.  C. 
Section  4035,  G.  C,  provides  as  follows: 

"The  director  of  public  safety  shall  have  the  entire  manage- 
ment and  control  of  such  hospital,  when  completed  and  ready 
for  use,  and  subject  to  the  ordinances  of  council,  shall  establish 
such  rules  for  its  government,  and  the  admission  o^  persons 
to  its  privileges,  as  he  deems  expedient.  Such  director  may 
also  employ  a  superintendent,  steward,  physicians,  nurses,  and 
such  other  employes  as  he  deems  necessary,  and  fix  the  com- 
pensation of  all  perspns  so  employed,  which  compensation  shall 
be  subject  to  the  approval  of  the  council." 

It  is  observed  that  this  section  of  the  General  Code,  by  its  ex- 
press terms,  vestes  in  the  director  of  public  safety  full  and  ample 
authority  to  manage  and  control  such  municipal  hospital,  when 
completed  and  ready  for  use.  The  section  further,  and  in  unequiv- 
ocal language,  authorizes  the  director  of  public  safety,  in  addition 
to  the  powers  conferred  of  making  rules  for  the  government  of  said 
hospital,  to  employ 

"a  superintendent,  steward,  physicians,  nurses,  and  such  other 
employes  as  he  deems  necessary,  and  to  fix  the  compensation 
of  all  persons  so  employed,  which  compensation  shall  be  sub- 
ject to  the  approval  of  council." 
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This  section  is  a  revision  of  Section  2156,  R.  S.,  67  v.  71,  form- 
erly providing  that  the  board  of  hospital  commissioners  should 
manage  and  control  such  hospitals.  This,  however,  was  incon- 
sistent with  the  provisions  of  the  municipal  code  placing  the  man- 
agement of  municipal  hospitals  in  the  director  of  public  safety.  The 
language  of  this  old  statute  has  practically  been  unaltered,  and  now 
appears  almost  verbatim  in  present  Section  4035,  G.  C.,  under  con- 
sideration. 

While  the  section  discussed  apparently  authorizes  the  director 
of  public  safety  to  fix  the  compensation  of  all  the  employes  in  this 
department  of  the  municipal  government,  the  fact  should  not  be 
overlooked  that  such  compensation  should  it  be  so  fixed,  is  in  addi- 
tion thereto,  subject  to  the  approval  of  council. 

It  is  noted  also  that  the  entire  provisions  of  this  section  are 
limited  by  the  two  phrases  contained  therein,  to-wit: 

"Subject  to  the  ordinances  of  council," 
appearing  in  the  first  paragraph  of  the  section,  and: 

"Subject  to  the  approval  of  council," 
as  it  occurs  in  the  second  paragraph. 

It  may  be  particularly  noted  that  the  plan  suggested  by  your 
conununication  of  fixing  the  partial  compensation  mentioned  by 
rule  or  regulation  of  this  section,  irrespective  of  any  ordinance  or 
resolution  of  council,  would  obviously  be  affected  by  the  provisions 
of  Section  4035,  G.  C,  which  expressly  provides  that  such  rules 
and  regulations  are  to  be  made  "subject  to  the  ordinances  of  coun- 
cil." Thus  it  would  seem  that  while  the  legislature  had  bestowed 
upon  the  director  of  public  safety  the  power  and  authority  to  have 
entire  control  of  the  municipal  hospital  as  contemplated  by  this 
section,  and  the  fixing  of  the  salary  and  compensation  of  the  em- 
ployes thereof,  it  would  likewise  seem  evident  that  the  limitations 
conferred  simultaneously  offset  the  positive  powers  of  the  director 
of  public  safety  in  such  matters  as  the  section  covers,  by  confer- 
ring in  reality  upon  council,  the  power  and  authority  apparently 
bestowed  upon  the  director  of  public  safety  in  the  matter  of  the  fix- 
ing of  the  compensation  of  the  employes  of  this  department. 

However,  Section  4214,  G.  C.,  provides  as  follows: 

"Except  as  otherwise  provided  in  this  title,  council,  by 
ordinance  or  resolution,  shall  determine  the  number  of  officers, 
clerks  and  employes  in  each  department  of  the  city  govern- 
ment, and  shall  fix  by  ordinance  or  resolution  their  respective 
salaries  and  compensation,  and  the  amount  of  bond  to  be 
given  for  each  officer,  clerk  or  employe  in  each  department  of 
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the  government,  if  any  be  required.  Such  bond  shall  be  made 
by  such  officer,  clerk  or  employe,  with  surety  subject  to  the 
approval  of  the  mayor." 

It  is  noted  that  this  section  of  the  General  Code  expressly  pro- 
vides : 

"Except  as  otherwise  provided  in  this  title,  council,  by 
ordinance  or  resolution,  shall  determine  the  number  of  officers, 
clerks  and  employes  in  each  department  of  the  city  govern- 
ment, and  shall  fix  by  ordinance  or  resolution  their  respective 
salaries  and  compensation."  *  ♦  * 

The  underscored  language  of  this  section  is  thought  to  be  sig- 
nificant in  that  it  definitely  excepts  from  the  operation  of  its  pro- 
visions any  other  provisions  of  law,  appearing  in  this  "title,"  which 
provide  otherwise  for  the  similar  things  contemplated  by  the  sec- 
tion itself ;  that  is  to  say,  if  there  should  appear  in  this  "title,"  an- 
other provision  of  law  which  expressly  provided  for  the  fixing  of 
compensation  of  employes  of  the  city  government  by  another  or  its 
own  method,  other  than  by  ordinance  or  resolution  of  council,  then 
such  section  apparently  would  be  excepted  from  the  operation  of 
Section  4214,  G.  C.  It  is  noted  that  the  word  "title"  as  used  in  this 
section  of  the  General  Code,  in  previous  legislative  enactments 
reads  as  "act,"  appearing  last  as  such  in  House  Bill  914,  99  O.  L. 
562,  and  appearing  in  the  Code  after  the  recodification  of  1910  as 
"title." 

It  is  obvious  that  the  "title"  referred  to  by  this  section  is  Title 
XII,  part  first,  of  the  General  Code,  entitled  "Municipal  Corpora- 
tions," and  in  which  "title"  in  chapter  4,  division  4,  appears  as 
Section  4035,  G.  C,  previously  mentioned;  also  under  chapter  1, 
division  5  of  the  same  "title,"  may  be  found  Section  4214,  G.  C; 
from  which  condition  of  facts,  it  would  appear  that  the  provisions 
of  Section  4035,  G.  C,  were  unaffected  by  the  limitations  of  Section 
4214,  G.  C,  since  Section  4035,  G.  C,  "otherwise  provides  in  this 
"title"  for  the  fixing  of  compensation  of  the  employes  of  the  mu- 
nicipal hospital,  and  comes  within  the  exception  expressly  stipu- 
lated by  the  opening  phrase  of  Section  4214,  G.  C. 

Arriving  at  such  a  conclusion,  it  would  seem  but  a  logical  step 
further  to  conclude  that  the  power  to  fix  the  salaries  and  compen- 
sation of  the  employes  of  the  municipal  hospital  contemplated,  is 
vested  in  the  director  of  public  safety  by  the  express  provisions  of 
Section  4035,  G.  C,  and  who  is  under  the  provisions  of  the  same 
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authorized,  subject  to  the  approval  of  council,  to  fix  such  employes' 
compensation  and  salaries. 

It  is  noted,  however,  that  while  Section  4035,  G.  C.,  authorizes 
the  fixing  of  such  salaries  and  compensation  by  the  director  of  pub- 
lic safety,  such  a  procedure  requires  the  approval  of  council  by  the 
terms  of  the  same  section. 

It  may  also  be  observed  in  this  connection,  that  Section  4035, 
G.  C.,  provides  that  the  director  of  public  safety  shall  have  the  en- 
tire management  and  control  of  such  hospital,  when  completed  and 
ready  for  use,  and  subject  to  the  ordinances  of  council,  shall  estab- 
lish rules  for  the  government  thereof,  etc.  It  would  thus  seem,  even 
though  the  excepting  clause  of  Section  4214,  G.  C.,  exempts  Sec- 
tion 4035,  G.  C.,  from  its  operation,  nevertheless  the  limitations  im- 
posed by  this  section  upon  itself,  are  thought  to  have  a  tendency 
to  subject  its  provisions  back  again  within  the  operating  influence 
of  Section  4214,  G.  C,  which  expressly  requires  that  salaries  and 
compensation  of  all  employes  of  the  city  government  be  fixed  and 
determined  by  ordinance  or  resolution  of  council. 

Thus  it  is  thought  to  be  properly  concluded  that  even  should 
full  power  and  effect  be  given  to  the  provisions  of  Section  4035, 
G.  C.,  in  the  end,  however,  council  has  a  supervision  over,  or  check 
upon  any  action  taken  under  its  provisions,  amounting  in  practical 
effect,  to  the  final  determination  of  the  salaries  and  compensation 
of  the  employes  under  consideration. 

In  specific  answer  to  your  question,  therefore,  it  is  believed 
that  the  items  indicated,  such  as  maintenance,  board,  lodging,  laun- 
dering, etc.,  being  a  part  of  the  compensation  allowed  employes  of 
the  municipal  hospital,  should  be  included  in  the  general  ordinance 
or  resolution  of  council,  fixing  the  salary  and  compensation  of  such 
employes.  Since  it  is  believed  by  such  a  procedure  Sections  4214 
and  4035,  G.  C,  may  be  harmonized  and  irregular  or  questionable 
methods  avoided. 


SUPREME  COURT 


MOTION  DOCKET 

17115— The  Continental  Sugar  Co. 
V.  The  N.  Y.  C.  &  St.  L.  Rd.  Co.  Mo- 
tion by  plaintiff  to  dispense  with  print- 
ing exhibits  in  cause  No.  17115  on  the 
general  docket.    Allowed. 

17266— Frank  T.  Andrews,  et  al., 
Board  of  Commissioners  of  Cuyahoga 
County,  V.  The  State,  ex  rel.  Peter  J. 
Henry.  Motion  by  plaintiff  to  advance 
cause  No.  17266  on  the  general  docket. 
Allowed. 

.  17268 — ^The  Standard  Accident  In- 
surance Co.  V.  Thomas  F.  McGee.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Montgomery  county  to 
certify  its  record.    Overruled. 

17270— The  State,  ex  rel.  Howard 
Casebere,  v.  The  Village  of  Edgerton. 


Motion  for  an  order  directing  the 
Court  of  Appeals  of  Williams  county 
to  certify  its  record.    Overruled. 

17271— The  Cincinnati  Union  Depot 
&  Terminal  Co.,  v.  The  City  of  Cincin- 
nati, et  al.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Hamilton 
county  to  certify  its  record.  Sustained. 

17272.— The  Board  of  Education  of 
Wood  county  et  al.  v.  Fred  Witker,  et 
al.  Motion  for  an  order  directing  the 
Court  of  Appeals  of  Wood  county  to 
certify  its  record.    Overruled. 

17284— William  I.  Taylor,  Admr.,  v. 
Edward  Brusher  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Wood  county  to  certify  its  record. 
Overruled. 
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NEW  INCORPORATIONS 

The  Avon  Park  Allotment  Co., 
Qeveland,  $25,000.  C.  V.  Liggett,  C. 
M.  Malloy,  J.  J.  Zimmerman,  Edward 
B.  Scott,  A.  T.  Grimes. 

The  Sports  Shoe  Mfg.  Co.,  Cincin- 
nati, $20,000.  Hugo  Goldsmith,  Les- 
ter &.  Joseph,  Oscar  Goldsmith,  Helen 

B.  Goldsmith,  Wm.  C.  Cowen. 

The  American  Wrecking  and  Sal- 
vage Co..  Cincinnati,  $50,000.     John 

D.  Powell,  Chas.  B.  Terry,  H.  J.  Wol- 
ter,  Orville  K.  Jones,  E.  S.  Morrissey. 

The  Euclid  Fifty-fifth  Lumber  Co., 
Cleveland,  $30,000.  A.  Frank  Counts. 
K.  E.  Hagerty,  M.  J.  Firth  ,  Fred 
Counts,  H.  P.  Fetterman. 

The  Bergstein  Realty  Co.,  Middle- 
town,  $10,0000.  L.  J.  Kohn,  E.  C. 
Landsman.  J.  A.  Klein,  D.  C.  Wilson, 
Chas.  E.  Phipps. 

The  Foreign  Securities  Co.,  Cleve- 
land, $15,000.  Garrett  Stevens,  G.  E. 
Romano,  Merceda  Glora,  Alfred  Saf- 
ran,  Paul  DeLorenzo. 

The  Graver-Friedman-Wald  Co., 
Cleveland,  $25,000.  David  Klein,  Jos. 
Engel,  E.  Schwartz,  A.  M.  Graver,  W. 
H.  Dettelbach. 

The  Rubber  Service  Laboratories 
Co.,  Akron,  $500.00.     R.  C.  Hartong, 

C.  W.  Bedford,  Carl  N.  Hand,  C.  Olin 
North,  Francis  Seiberling. 

The  Garrett  Cartage  Co.,  Cleveland, 
$15,000.  Albert  E.  Garrett,  E.  Gar- 
rett, Albert  E.  Garrett,  Jr.,  G.  Gar- 
rett, Leonard  Smith,  Jr. 

The  Cleveland  Copper  Co.,  Cleve- 
land, $500.00.  R.  R.  Parish,  A.  J. 
Schanfarber,  B.  D.  Crordon,  A.  M.  Nell, 

E.  Novy. 

The  Clayton  C.  Townes  Co.,  Cleve- 
land, $500.00.  Clayton  C.  Townes,  L. 
C.  Kintzler,  A.  C.  Findlay,  Harry  C. 
Barr,  M.  R.   Bumage. 

The  Stanley  O'Connell  Theatrical 
Co.,  f  15,000.  J.  Stanley  O'Connell,  E. 
Harrison  Frauley,  E.  E.  McClish,  John 
Paul  Morton,  Thomas  R.  Manton. 

The  Auto  Payment  Co.,  Oberlin, 
$10,000.  Margaret  L.  Cordano,  S.  J. 
George,  Wm.  C.  Taylor,  J.  W. 
Schmauch,  Florence  Hamel. 

The  Fromer  Co.,  Akron,  $1,000. 
Walter  A.  Frost,  Ida  C.  O'Mansky, 
Louis  Olsen,  Geo.  A.  Hogle,  Min.  A. 
Mauk. 


The  Krippendorf-Tuttle  White  Cliffs 
Products  Co.,  Cincinnati,  $1,000,000. 
Albert  Krippendorf ,  Burton  B.  Tuttle, 
Geo.  T.  Wilson,  R.  W.  Foster,  Simon 
Ross. 

The  Perishing  Oil  Co.,  Cleveland, 
$25,000.  James  M.  Green,  W.  R. 
KidPer,  H.  R.  Sup,  Mary  Galloway, 
Ruth  M.  Hanlon. 

The  Lemon  Bay  Club  Co.,  Cleveland, 
$10,000.  H.  M.  Roberts,  L.  E.  Rice, 
P.  R.  Browb,  V.  M.  Rohman,  J.  C. 
Soverin. 

The  West  Jefferson  Constr.  &  Im- 

Jrovement  Co.,  W.  Jefferson,  $25,000. 
ohn  Murray.  Frank  L.  Olney,  Cletus 
J.  Murray,  Willard  B.  Gulp,  Mrs.  Wil- 
lard  B.  Culp. 

The  Red  Dot  Mfg.  Co.,  Cleveland, 
$10,000.  T.  E.  Reese,  D.  S.  Ratliff,  J. 
W.  Francis,  Wm.  U.  Dom,  Ada  E. 
Rogers. 

The  Federal  Electric  Co.,  Cincin- 
nati, $10,000.  Claudia  K.  Engle,  Rob- 
C.  Corwin,  Robert  K.  Landis,  Abra- 
ham  K.   Meek,  Samuel  S.  Markham. 

The  Rush  D.  Hiller  Co.,  Canton, 
$50,000.  Rush  D.  Hiller,  Wendell 
Herbruck,  Frank  M.  Melchior,  J.  J. 
Krider,  John  W.  Rost. 

The  W.  T.  Redmond  Co.,  Cleveland, 
$10,000.  W.  T.  Redmond,  B.  J.  Blair, 
T.  I.  Sullivan,  P.  J.  Berry,  F.  K. 
Howard. 

The  Whitsler  System  Co.,  Cleveland, 
$500.00.  Grant  S.  Whitsler,  Gary  R. 
Album.  A.  P.  Mead,  John  A.  Album, 
C.  C.  Hague. 

The  Lima  Hotel  Co.,  Lima,  $60,000. 
Si^  Lester,  Mildred  Lester,  H.  B. 
Friedman,  Weera  Friedman,  H.  O. 
Benelty. 

The  Gus  Stemberger  Co.,  Dayton, 
$10,000.  Gus  Stemberger,  Sr.,  H. 
Leon  Siff,  Annie  Stemberger,  Sol 
Stemberger,  Gus  Stemberger,  Jr. 

The  Atlas  Lighting  Fixture  Co., 
Cleveland,  $10,000.  Wm.  W.  Rosenz- 
weie,  Wm.  Z.  Goodman,  Joseph  S. 
Backowski,  Julius  N.  Galvin,  F.  E. 
Chapin. 

The  Erection  Service  Co.,  Cleveland, 
from  100  to  200  shares  no  par  value. 

The  Viscous  Oil  Products  Co., 
Cleveland,  $1,000.  Malcolm  B.  John- 
son, Elbridge  S.  Wamer,  Ralph  E. 
Laundon,  Henry  E.  Steele,  Charles  R. 
Magee. 
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The  Cosmopolitan  Co.,  Dayton,  $50,- 
000.  Max  G.  Margolis,  Harry  S.  Mar- 
eolis,  Claribel  E.  Margolis,  Miriam 
Margolis,  Samuel  L.  Finn. 

The  Auto-Craft  Co.,  Cleveland,  $10,- 
000.  Charles  C.  Owens,  N.  M.  Oden- 
kirk,  Helen  G.  Prucha,  Louise  Star- 
bird,  Howard  L.  BarkduU. 

The  Columbus-Marysville  Bus  Co., 
Columbus,  $6400.  Hugh  M.  Donegan, 
H.  H.  Orr,  John  W.  Bricker,  R.  Mc- 
Murray,  J.  6.  Evans. 

The  Southern  Land  Co.,  Cleveland. 
$500.  S.  V.  Glad,  A.  E.  Schultz, 
Francis  H.  Sykora,  P.  D.  Harvey,  0. 
D.  Eshelman. 

The  Cleveland  Publishing  Co., 
Cleveland,  $500.00.  W.  B.  Stewart, 
Charles  Forlett,  Orville  Smith,  Neil 
P.  Beall,  John  W.  Eckelberry. 

The  Dunn  Road  Machinery  Co.,  Con- 
neaut,  $20,000.  C.  L.  Whitney,  F.  B. 
Dunn,  W.  H.  Brown,  D.  S.  Cossitt, 
W.  H.  Leet. 

The  Brooks  &  Stafford  Co.,  Cleve- 
land, $1,000.  Ben  B.  Wiekman,  A.  L. 
Welch,  H.  E.  Werner,  James  C. 
Brooks,  M.  L.  TeLoeken. 

The  Newark  Development  Co., 
Newark,  $65,000.  Richard  F.  Collins, 
Edward  Ki][)ler,  Margarey  C.  Kibler, 
Carl  Norpell,  Grace  M.  Dennison. 

The  Scioto  Building  and  Loan  Co., 
Circleville,  $260,000.  C.  F.  Abemethy, 
John  C.  Goeller,  O.  S.  Howard,  E.  S. 
Neuding,  S.  C.  Gamble. 

The  E.  M.  Klein  Co.,  Cleveland, 
$15,000.  Sidney  N.  Weitz,  Annabelle 
Goldman,  Lillian  Lubisky,  N.  C.  Beck- 
erman,  A.  E.  Gordon. 

The  North  wood  Camps  Co.,  Dayton, 
$10,000.  Jessie  M.  Bock,  Katherine 
Slutz,  C.  A.  Bock,  Gladys  Houck, 
Arthur  A.  Hauck,  Frank  D.  Slutz. 

The  Gordon  Knitting  Mills  Co., 
Cleveland,  $10,000.  Jos.  Engel,  S.  E. 
Boim,  E.  Schwartz,  Joseph  Z.  Dach- 
man,  M.  A.  Klein. 

The  W.  &  L.  Rose  Realty  Co.,  Cleve- 
land, $500.00.  Leo  Rose,  Isadore 
Bresin,  Oscar  Weinstein,  Saul  S. 
Danaceau,  A.  Barbain. 

The  Newark  Development  Co.,  New- 
ark, $65,000.  Richard  F.  Collins,  Ed- 
ward Kibler,  Margery  C.  Kibler,  Carl 
Norpell,  Grace  M.  Dennison. 

The  Automotive  Distributing  Co., 
Columbus,  $15,000.  Harley  D.  Cultj, 
Allen  I.  Pretzman,  C.  E.  Cowey,  Wil- 
ber  T.  Winchester,  Leonard  J.  Brown. 

The  Bedford  Milling  Co.,  Cleveland, 
$10,000.     Emery  Thierwechter,  Edgar 


Thierwechter,  Geo.  A.  True,  Ruel 
Crawford,  Ardath  Bredbeck. 

The  Phoenix  Mortgage  Co.,  Cleve- 
land, $500.00.  M.  T.  Gorton,  R.  L.  Mc- 
Carthy, M.  C.  Haugh,  J.  C.  Herbert, 
Dean  Lawrence. 

The  A.  J.  Miller  Co.,  Belief ontaine, 
$500.  Charles  F.  Miller,  Charles  S. 
Hockett,  William  T.  Haviland,  Wilson 
R.  Downing,  John  E.  West. 

The  Dairyman's  Milk  Co.,  Cleve- 
land, $10,000.  Robert  F.  Bingham, 
Read  M.  Kuhns,  Elmore  L.  Andrews, 
Stanley  L.  Orr,  David  A.  Gaskill. 

The  Cedarlee  Co.,  Cleveland,  $500. 
B.  D.  Gordon,  A.  J.  Schanfarber,  E.  L. 
Mueller,  A.  M.  Nell,  E.  J.  Novy. 

The  Kingsville  Electric  Light  and 
Power  Co..  Kingsville,  $35,000.  F.  D. 
Comp,  C.  S.  Whelpey,  C.  D.  Dumas,  A. 
L.  Schramling,  J.  L.  Eastman. 

The  Gooding  Drug  Co.,  Cleveland, 
$10,000.  Bert  L.  Isaacs,  A.  L.  Dietz, 
E.  J.  Rousuck,  Fannie  Rousuck,  S.  I. 
Powell. 

The  Kent  Tire  &  Rubber  Co.,  Kent, 
$5,000.  D.  M.  Mason,  Wm.  A.  Cluff, 
O.  C.  Clement,  H.  M.  Johnson,  E.  W. 
McCreery. 

The  Becker  Steamship  Co.,  Mentor 
Special  District,  $350,000.  W.  D. 
Becker,  Theo  C.  Robinson,  J.  Harold 
Traverse,  Theo  C.  Robinson,  R.  L 
Anderson,  K.  Wing. 

The  City  Ice  Co.,  Lorain,  $10,000. 
E.  R.  Miller,  Julius  P.  Leber,  Jr.,  K.  A. 
Drumcheff,  D.   C.   Hauenstein,  D.   D. 

Dobreff.  .     ^  , 

The  Inter  State  Chiropractic  Col- 
lege Co.,  Cleveland,  $2500.  F.  J.  Col- 
lier, L.  E.  Heister,  J.  M.  Swickard, 
R.  V.  Merriman,  C.  L.  Herder. 

The  Mullenhour  Bros.  Co.,  Lima, 
$35,000.  R.  D.  Mullenhour,  F.  W. 
Mullenhour,  Jr.,  Edith  Shiverdecker, 
Edgar  M.  Webb,  Harry  Eaton. 

The  Eros-Brandt  Co.,  Cleveland, 
$3000.  Louis  Eros,  Joseph  R.  Brandt, 
Clyde  E.  Myers,  Elizabeth  Eros,  Helen 
Brandt,  Karl  Borden. 

The  Herschede  Motor  Car  Co.,  Cm- 
cinnati,  $100,000.  Alfred  T.  Hers- 
chede, Frank  B.  Rampe,  Jacob  Men- 
derson,   Edgar   Menderson,  James  R. 

Clark. 

The  Century  Rubber  Co.,  Barber- 
ton,  $500.  John  W.  Campbell,  David 
B.  McCloy,  Clarence  E.  Snively,  N.  H. 
Justice,  D.  W.  Maxon. 

The  Lovato  Co.,  Cleveland,  $500.  H. 
A.  Jeffery,  O.  B.  Loomis,  A.  G.  Oat- 
man,  H.  W.  Kautz,  Orville  Smith. 
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The  Eaele  Stores  Co.,  Cleveland, 
$20,000.  N.  T.  McGann,  W.  E.  Hanna, 
A.  H.  Wurts,  Ralph  W.  Pyle,  D.  V. 
Moore. 

The  Wm.  E.  Good  Co.,  Dayton,  $50,- 
000.  Wm.  E.  Good,  Grace  CoUings, 
Lawrence  A.  Good,  H.  Bsnme  Good, 
Charles  E.  Hager. 

The   Lorain   Superior   Electric   Co.,  * 
Lorain,  $30,00.     R.  R.  Ward,    J.     H. 
Clark,     Ethel     Ward,     T.  E.  Miller, 
Georgia  Miller. 

The  Gideon-Miller-Shaw  Co.,  Cleve- 
land, $50,000.  James  Gideon,  William 
Miller,  Alfred  Shaw,  Rudolph  J.  Ba- 
lazs,  J.  C.  Reasner. 

The  Plumb  Spencer  Co.,  Cleve- 
land, $2000.  F.  S.  Plumb,  C.  E.  Spen- 
cer, Robert  D.  Morgan,  M.  M.  Broom- 
head,  Edward  W.  McGhee. 

The  West  End  Savings  &  Loan  Co., 
Cleveland,  $500,000.  Arthur  E. 
Brueckner,  M.  M.  Ross,  N.  H.  Hoff- 
meister,  Louis  J.  Jira,  H.  M.  Hub- 
bard. 

The  Municipal  Service  Co.,  Canton, 
$25,000.  E.  G.  Willison,  C.  B.  Krar 
mer,  H.  V.  Kramer,  Harry  L.  Harmon, 
James  0.  Jackson,  Nellie  M.  Black- 
bum. 

The  Halsey  W.  Taylor  Co.,  Warren, 
$500.  Halsey  W.  Taylor,  Elizabeth 
Baldwin,  Ruth  Whitney,  Emma  Kist- 
ler,  Helen  Shoenberger. 

The  Superior  Refrigerating  Sales 
Co.,  Springfield,  $10,000.  Herman 
Voges,  Jr.,  Thomas  D.  Hodge,  Allen 
M.  Harbaugh,  W.  J.  Grim,  C.  F.  Jack- 
son. 

The  W.  T.  Manufacturing  Co., 
Cleveland,  $500.  Clayton  C.  Townes, 
Milton  Portman,  T.  Shoos,  M.  R. 
Bumage,  A.  W.  Thomas. 

The  Delft  Therm-0-Lunch  Co., 
Cleveland,  $500,000.  William  H.  An- 
ders, M.  J.  Sauer,  A.  E.  Rogers,  F. 
J.  Erney,  H.  B.  Emey. 

The.  Subers  Rubber  Products  Co., 
Cleveland,  $25,000.  L.  A.  Subers,  Al- 
bert towe,  S.  E.  Kerber,  Ernest  Mos- 
man,  William  Rose. 

The  Cadiz  Realty  Co.,  Cadiz,  $25,- 
000.  Rupert  Beetham,  W.  P.  Bates, 
T.  J.  Reese,  W.  F.  Gammeter,  O.  C. 
Gray. 

The  Cleveland  Necessities  Co., 
Cleveland,  $100,000.  Lee  B.  Green, 
F.  0.  Bieder,  L.  Z  Stone,  Roy  M. 
Brown,  F.  M.  Conley. 

The  E.  N.  Newbury  Co.,  Cleveland, 
$10,000.  E.  Noe,  A.  C.  Vellam,  R. 
M.  Curtis,  H.  R.  Sup,  M.  Galloway. 


The  Transylvanian  Svgs.  &  Loan 
Co.,  Cleveland,  $1,000,000.  George 
Schenker,  Gustave  Schuster,  M.  W. 
Bender,  John  Haener,  John  Schuster, 
John  Haupt,  Jr. 

The  Hayden  Drug  Co.,  Tiffin,  $30,- 
000.  Albert  Hayden,  Angela  Hayden, 
Charles  A.  Krout,  C.  Vincent  lurout, 
James  D.  Watson. 

The  Glenville  Masonic  Temple 
Building  Co.,  Cleveland,  $200,000.  E. 
H.  Krueger,  Joseph  W.  Kennedy,  A. 
W.  Thomas,  M.  R.  Burnage,  T.  Shoos. 

The  Superior  Point  Building  Co., 
Cleveland,  $25,000.  E.  D.  Dunn,  L. 
S.  Conelly,  H.  B.  Cody,  L.  K.  Warak, 
M.  G.  Hvman. 

The  Marion  County  Live  Stock  Co., 
Marion,  $5,000.  Ray  Gatewood,  T.  C. 
Grossman,  Walter  Williams,  Lowell 
Ulsh,  O.  E.  Gist. 

The  H.  F.  Busch  Co.,  Cincinnati, 
$50,000.  Elizabeth  K.  Fritz,  Anna  M. 
Doerr,  Minnie  Busch,  Jacob  F.  Fritz, 
George  W.  Doerr. 

The  Nu  Wa  Co.,  Sidney,  $10,000. 
E.  O.  Lammers,  David  S.  Minniear, 
J.  J.  Sarver,  E.  E.  Littlefield,  Roy  L. 
Sarver. 

The  Zucker-Lefkowitz  Co.,  Cleve- 
land, $25,000.  William  C.  Zucker, 
Isador  Lefkowitz.  Frank  A.  Green, 
John  G.  Gallup,  Edward  W.  Dissette. 

The  Winding  Hollow  Country  Club 
Company,  Columbus,  $150,000.  Henry 
Gumble,  Max  H.  Gumble,  Simon  Laz- 
arus, Samuel  N.  Summer,  Leon  Bom- 
heim. 

The  Vassar  Market  Co.,  Cleveland, 
$1,000.  M.  L.  Harrington,  Alfred  A. 
Benesch,  G.  A.  Davis,  C.  W.  Gallagher, 
E.  P.  Schlosser. 

The  H.  &  R.  Groceries  Co.,  Cleve- 
land, $3  000.  B.  Kadison,  M.  Welen- 
sky,  A.  R.  Goold,  H.  Reisner,  Ben  G. 
Ruby. 

The  Royal  Plumbing  Co.,  Cleveland, 
$10,000.  Henry  S.  Gootfried,  Joseph 
S.  Silber,  Hyman  Paasov,  Joseph  Pas- 
sov,  G.  Gottfried. 

The  Cleveland-Cameron  Gas  Co., 
Cleveland,  $20,000.  Charles  Follett, 
Orville  Smith,  Neil  P.  Beall,  Ashley 
M.  Van  Duzer,  Walter  H.  Nye. 

The  Jewell-Bassett-Jewell  Co.,  Co- 
lumbus, $100,000.  Winfield  S.  Jewell, 
Stella  M.  Hughes,  Cecile  G.  Bond, 
Maurice  Allen,  George  P.  Smith. 

The  Kux-Bleiweiss  Co.,  Cleveland, 
$10,000.  A.  W.  Haiman,  Martin  Kux, 
Louis  Kux,  M.  S.  Bleiweiss,  E.  M. 
Chaloupka. 
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The  Ambassador  Realty  Co.,  Cleve- 
land, $10,000.  Abner  L.  Cohen,  Wm. 
B.  Cohen,  E.  Dougherty,  R.  C.  Kob- 
litz,  R.  Krohn. 

The  Shullo  Constr.  Co.,  Akron,  $50,- 
000.  Steve  Erslow,  Harry  Shullo,  Jo- 
seph Shullo,  Mathew  R.  Dinsmore, 
Owen  M.  Roderick. 

The  Rucker  &  Erb  Co.,  Cleveland, 
$50,000.  Jacob  G.  Erb,  C.  E.  Cowley, 
John  A.  Erb,  Paul  Belle,  W.  H. 
Rucker. 

The  Kendell  Medical  Co.,  Covington, 
$35,000.  H.  W.  Kendell,  Levi  A.  Ruhl, 
Llora  Kendell,  Jacob  Kendell,  E.  M. 
Britenburg. 

The  Roswell  Coal  Mining  Co.,  Cleve- 
land, $135,000.  D.  0.  Sawyer,  C.  P. 
Taplin,  C.  N.  Fiscus,  M.  E.  Balcom, 
L.  Schwartz. 

The  Lumiere  House  Co.,  Akron, 
$1,500.  Walter  A.  Frost,  A.  Mauk, 
Ida  C.  O'Mansky,  Louis  Olsen,  Geo. 
A.  Hogle. 

The  Metropolitan  Co.,  Cleveland, 
$2,500.  Monroe  A.  Loeser,  Ira  J.  War- 
ner, L.  Leppla,  H.  Stewig,  I.  L.  Nic- 
hols. 

The  Alpha  Motion  Picture  Co., 
Cleveland,  $500.  James  L.  Carlton, 
Frederick  H.  Wade,  George  Q.  Keeley, 
M.  A.  Friedman,  W.  A.  Brassell. 

The  Cleveland  Spray  Painting  Co., 
Cleveland,  $10,000.  Val  P.  Wolf, 
Frank  F.  Reinke,  Harry  E.  Freeman, 
John  H.  McNeal,  T.  A.  Malczewski. 

The  Gimbel-Hungerford  Co.,  Cleve- 
land, $5,000.  E.  E.  McCloud,  J.  E. 
Wingate,  J.  W.  Peoples,  A.  D.  Simco, 
Emilie  Weiner. 

The  Clyde  E.  Lowe  Co.,  Cleveland, 
$25,000.  Henry  L.  Jolley,  H.  L.  Par- 
menter,  E.  0.  Loeber,  I.  M.  GroUe,  J. 
Rogers  Jewitt. 

The  Lion  Light.  Heat  and  Power 
Co.,  Cincinnati,  $1,00.  Charles  T. 
Wulff,  Albert  G.  Muhlhauser,  Frank 
P.  Schepoer,  Fred  P.  Mulhauser,  Jo- 
seph A.  Uhl. 

The  Murray-Lash  Electric  Co.,  Co- 
lumbus. $5,000.  C.  M.  Lash,  Lucy  B. 
Lash,  L.  R.  Murray,  Mabel  Murray, 
J.  A.  Shearer. 

The  Kessler  Oil  Co.,  W.  Milton,  $20- 
000.  Hamilton  D.  Kerr,  Roy  E.  Hall, 
Arthur  Pattv,  Frank  C.  Morton,  Gran- 
ville N.  Falknor. 

The  Farmers  Bank  of  Cleveland, 
Cleveland,  $50,000.  J.  C.  Thompson, 
J.  H.  Hogg,  R.  L.  Toben,  P.  D.  Cald- 
well, M.  B.  Pennell. 

The     Steubenville    and    Pittsburgh 


Bridge  Co.,  Steubenville,  $10,000.  R. 
M.  Ryder,  C.  M.  Ryder,  W.  S.  Scama- 
hom,  W.  R.  Alban,  Sadelle  Welday. 

The  Fred  Wilhelm  Co.,  Akron,  $20,- 
000.  Fred  Wilhelm,  W.  E.  Vale,  O. 
0.  Vale,  M.  C.  Smith,  C.  M.  Smith. 

The  Mosher  Motor  Sales  Co.,  Cleve- 
land, $100,000.  R.  M.  Mosher,  F.  H. 
Groesbeck,  Wm.  B.  Woods,  W.  L. 
Hampton.  N.  K.  Morris. 

The  Middle  Ohio  Oil  and  Gas  Com- 
pany, Canton,  $25,000.  A.  Kalo,  G. 
Cioca,  E.  Orzo,  J.  A.  Russ,  T.  F.  Mc- 
Roberts. 

The  Blackwell  Baking  Co.,  Green- 
ville, $25,000.  F.  Auketman,  J.  S. 
Blackwell.  F.  Kerwood,  J.  Mathews, 
W.  A.  Zimmerman. 

The  Huhlmann  Hardware  Co.,  Cin- 
cinnati, $65,000.  E.  J.  Kuhlmann,  J. 
H.  Strietmann,  A.  Beimesche.  Wm. 
Backus,  H.  H.  Streitmann. 

The  Washbume-Flarsheim  Co.,  Cin- 
cinnati, $5,000.  H.  B.  Flarsheim,  R. 
A.  Kreimer,  E.  S.  Flarsheim,  R.  P. 
Goldman,  L.  A.  Jaffe. 

Increases 

The  Coolright  Mfg.  Co.,  Youngs- 
town,  $25,000  to  $50,000. 

The  Scioto  Oil  Co.,  Columbus,  $10,- 
000  to  $30,000. 

The  Allen  Auto  Supply  Co.,  Ash- 
land, $25,000  to  $50,000. 

The  Bessemer  Limestone  &  Cement 
Co.,  Youngstown,  $1,500,000  to  $2,500,- 
000. 

The  Edwards  &  Franklin  Co., 
Youngstown,  $200,000  to  $325,000. 

The  Yardley  Screen  and  Weather 
Strip  Co.,  Columbus,  $25,000  to  $50,- 
000 

The  Columbus  Washboard  Co.,  Co- 
lumbus, $10,000  to  $25,000. 

The  Lake  Shore  Moving  &  Storage 
Co..  Cleveland,  $15,000  to  $75,000. 

The  LeMontree  Mfg  Co.,  Cincinnati, 
$20,000  to  $50,000. 

The  Distilled  Water  Ice.  Co., 
Youngstown,  $10,000  to  $150,000. 

The  Solar  Products  Co.,  Cleveland, 
$30  000  to  $50,000. 

The  Warren  Tool  &  Forge  Co.,  War- 
ren, $100,000  to  $1,550,000.. 

The  B.  F.  Keith  Dayton  Theatre  Co., 
Dayton,  $500,000  to  $1,700,000. 

The  Brooklyn  Ice  Co.,  Cleveland, 
$100,000  to  $250,000. 

Decreases 

The  Riverside  Painting  Co.,  Cleve- 
land, $25,000  to  $2,500. 

The  Daniels  Shoe  Co.,  Cincinnati, 
$100,000  to  $25,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2451— In  the  Matter  of  the  Application  of  The  Citizens  Tele- 
phone Company,  of  Circleyille,  Ohio,  for  Authority  to  Issue  $35,- 
900  Six  Per  Cent  Ten  Year  Mortgage  Bonds.    Prayer  Granted. 


(Dated  December  22,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  unnec- 
sary),  this  matter  came  on  for  consideration  upon  the  application 
of  The  Citizens  Telephone  Compay,  (a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  Ohio  with  its  prin- 
cipal ofiice  at  Circleville  in  said  st^te),  asking  the  consent  and  au- 
thority of  the  Commission  to  issue  and  sell  thirty-five  thousand, 
nine  hundred  dollars,  principal  sum,  of  first  mortgage,  ten  year, 
six  per  cent  bonds,  dated  March  first,  1922,  the  proceeds  arising 
from  the  sale  thereof  to  be' used  to  satisfy  and  discharge  its  present 
outstanding  issue  of  first  mortgage,  six  per  cent  bonds,  of  a  like 
principal  amount,  which  mature  upon  the  first  day  of  March,  1922. 

The  Commission,  being  fully  advised  in  the  premises,  finds: 

That  the  applicant  now  has  outstanding  $35,900,  principal 
sum,  of  first  mortgage,  six  per  cent  bonds  which  mature  upon 
March  first,  1922,  and  must,  upon  said  day,  be  satisfied  and 
discharged  or  lawfully  refunded,  and 

That  the  issue  of  applicant's  first  mortgage,  ten  year,  six 
per  cent  bonds  dated  March  first,  1922,  of  the  principal  sum 
of  $35,900  is  reasonably  required  and  the  money  to  be  pro- 
cured thereby  necessary  for  the  satisfaction  and  discharge  or 
refunding  of  the  aforesaid  maturing  obligations, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  bonds  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Citizens  Telephone  Company,  of  Circle- 
ville, Ohio,  be,  and  hereby  it  is  authorized  to  issue  its  first  mort- 
gage, ten  year,  six  per  cent  bonds,  dated  March  first,  1922,  of  the 
principal  sum  of  thirty-five  thousand,  nine  hundred  dollars  ($35,- 
900),  and  that  said  bonds  be  sold  for  the  highest  price  obtainable, 
but  not  less  than  the  principal  amount  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
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be  devoted  to  and  used  for  the  following  purpose,  and  no  other,  to- 
wit:  The  payment  and  discharge  of  the  applicant's  present  out- 
standing first  mortgage,  six  per  cent  bonds  of  the  principal  sum  of 
$36,900,  which  mature  upon  the  first  day  of  March,  1922.  It  is 
further 

Ordered,  That,  forthwith  upon  the  acquisition  of  any  of  said 
first  mortgage  bonds,  maturing  March  first,  1922,  the  applicant 
render  the  same  non-negotiable  and,  upon  its  acquisition  of  all  of 
said  bonds,  cancel  and  destroy  the  same.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period  of  the  issue  and  disposition  of  said  new 
first  mortgage  bonds,  the  expenditure  of  the  proceeds  thereof,  and 
the  cancellation  and  destruction  of  said  first  mortgage  bonds,  which 
mature  March  first,  1922,  pursuant  to  the  terms  and  conditions 
of  this  order. 

No.  2452 — ^In  the  Matter  of  the  Application  of  Pere  Marquette  Rail- 
way Company  for  Consent  and  Authority  to  Issue  and  Di^KNse 
of  $4,134,000  First  Mortgage,  Five  Per  Cmt  Bonds.  Prayer 
Granted. 


(Dated  December  22,  1921.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  contained  in  said  application,  and  the  sworn  statements 
and  exhibits  filed  therewith,  and  other  documentary  evidence  on 
file,  that  the  taking  of  oral  testimony  herein  is  unnecessary),  this 
matter  came  on  for  consideration  upon  the  application  of  the  Pere 
Marquette  Railway  Company,  (a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  Michigan, 
and  the  owner  and  operator  of  a  line  of  railway  largely  within  said 
state  but  partly  within  the  State  of  Ohio) ,  asking  the  consent  and 
authority  of  this  Commission  to  issue  and  sell,  or  pledge  pending 
such  sale,  first  mortgage,  serie3  A,  five  per  cent  gold  bonds,  due  July 
1,  1958,  of  the  principal  sum  of  four  million,  one  hundred  and  thir- 
ty-four thousand  dollars  ($4,134,000),  the  proceeds  arising  from  the 
sale  thereof,  or  the  moneys  secured  by  the  pledge  of  said  bonds,  to 
be  applied  toward  the  reimbursement  of  applicant's  treasury  for 
eighty  percentum  of  the  sum  of  $5,167,838.71,  not  procured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness,  ex- 
pended therefrom,  within  the  period  January  first,  1920,  to  June 
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thirtieth,  1921,  inclusive,  for  net  additions  and  betterments  to  its 
property. 

The  Commission,  being  fully  advised  in  the  premises,  finds, 
from  the  pleadings  and  exhibits  filed  herein,  and  for  the  purposes 
of  this  proceeding,  that,  within  the  period,  January  1, 1920,  to  June 
30,  1921,  both  inclusive,  the  applicant  actually  expended  from  its 
treasury  for  the  construction,  completion,  extension  and  improve- 
ment of  its  facilities,  the  sum  of  $6,167,838.71,  none  of  which  was 
procured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of 
indebtedness,  and  that  the  issue  of  applicant's  said  bonds  of  the 
principal  sum  of  $4,134,000  is  reasonably  required  and  the  money 
to  be  procured  thereby  necessary  for  the  partial  reimbursement  of 
applicant's  treasury  for  the  aforesaid  uncapitalized,  capital  expendi- 
tures therefrom,  and  is  satisfied  that  consent  and  authority  for  the 
issue  and  disposition  of  said  bonds  should  be  granted. 

And  it  appearing  further,  that  of  the  entire  property  of  the 
applicant,  substantially  0.435402  percentum  thereof  is  located  and 
situated  within  the  borders  of  the  State  of  Ohio;  that  of  said  ex- 
penditures of  $6,167,838.71  aforesaid,  not  to  exceed  the  sum  of 
$21,154.06  was  spent  for  additions  and  betterments  to  applicant's 
railway  property  in  the  State  of  Ohio  (exclusive  of  equipment  op- 
erated in  said  state  from  time  to  time),  and,  that  The  Michigan 
Public  Utilities  Commission,  having  duly  examined  said  account 
and  satisfied  itself  of  the  correctness  thereof,  by  order,  made  and 
entered  as  of  date  December  sixteenth,  1921,  in  its  proceeding  No. 
D-1037,  has,  pursuant  to  the  law  in  such  case  made  and  provided, 
duly  consented  to  and  authorized  the  issue  and  disposition  of  the 
aforesaid  bonds  by  said  Pere  Marquette  Railway  Company  at  a 
minimum  sale  price  of  eighty  percentum  of  the  principal  amount 
thereof,  and  authorized  the  pledge  of  the  same,  pending  sale,  on  the 
basis  of  eighty  percentum  of  the  prevailing  market  price  for  said 
bonds ;  that  such  minimum  sale  and  pledge  prices,  so  fixed  by  said 
The  Michigan  Utilities  Commission  are  also  applied  to  two  pre- 
vious issues  of  said  bonds,  authorized,  by  this  Commission,  to  be 
issued  by  said  applicant  and  disposed  of  upon  terms  and  conditions 
which  may  be  approved  by  said  The  Michigan  Utilities  Commission, 
and  that  the  applicant,  in  the  instant  application,  has  prayed  that 
such  minima  be  now  prescribed  for  the  disposition  of  said  bonds 
so  authorized  to  be  issued  in  said  proceedings,  numbered  by  this 
Commission  as  Numbers  1791  and  1977,  the  Commission  is  further 
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satisfied  that  said  orders  should  be  modified  and  supplemented  ac- 
cordingly.   It  is,  therefore, 

Ordered,  That  said  Pere  Marquette  Railway  Company  be,  and 
hereby  it  is  authorized,  in  so  far  as  it  is  necessary  to  secure  the 
approval  of  this  Commission,  its  first  mortgage,  series  A,  five  per 
cent  gold  bonds  of  the  principal  sum  of  four  million,  one  hundred 
and  thirty-four  thousand  dollars  ($4,134,000) ,  and  that  said  bonds, 
with  the  one  million,  five  hundred  and  sixty-eight  thousand  dollars, 
principal  amount,  of  said  bonds  authorized  to  be  issued  under  au- 
thority of  the  order  of  this  Commission,  made  and  entered  as  of 
date  October  thirty-first,  1919,  in  proceeding  No.  1791,  and  the  one 
million,  six  hundred  and  sixty-three  thousand  dollars,  principle 
amount  of  said  bonds  authorized  to  be  issued  under  authority  of 
the  order  of  this  Commission,  made  and  entered  as  of  date  April 
nineteenth,  1920,  in  proceeding  No.  1077,  be  sold  for  the  highest 
price  obtainable,  but  for  not  less  than  eighty  (80)  percentum  of  the 
principal  amount  thereof  and,  pending  such  sale,  pledged  and/or 
repledged  for  loans,  which  shall  be  the  greatest  negotiable  but  in  no 
event  less  than  eighty  (80)  percentum  of  the  prevailing  market 
price  for  said  bonds.    It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  bonds 
for  less  than  the  principal  amount  thereof  be  amortized  pursuant 
to  the  rules  and  regulations  heretofore  prescribed  by  this  Commis- 
sion.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale,  or  the  money 
secured  by  the  pledge  of  the  bonds,  herein  authorized  to  be  issued, 
be  applied  toward  the  reimbursement  of  applicant's  treasury  for 
eighty  percentum  of  the  aforesaid  uncapitalized,  capital  expendi- 
tures of  the  sum  of  $5,187,838.71  therefrom,  and  used  for  no  other 
purpose  whatsoever.    It  is  further 

Ordered,  That,  if  upon  further  investigation  or  inquiry  by  this 
Commission,  it  develops  that  any  of  said  sum  of  $5,167,838.71  was 
not  so  expended  within  said  period,  an  equivalent  amount  of  the 
proceeds  of  the  within  authorized  bonds  shall  be  applied  toward  the 
payment  for  other  net  capital  additions  to  applicant's  facilities  and 
property.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
bonds  and  the  expenditure  of  the  proceeds  thereof  pursuant  to  the 
terms  and  conditions  of  this  order. 
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Advanced  Utility  Rate  Proceeding  No.  33. — ^In  the  Matter  of  the 
Proposed  Increased  Rates  and  Charges  of  The  Washington  Gas 
and  Electric  ConqMUiy  for  Hot  Water  Heating  Service,  Filed  to 
Become  Effective  October  15,  1920. 


(Dated  December  16,  1921.) 

The  Commission  having  heretofore,  upon  complaint  filed  by 
certain  residents  and  citizens  of  the  City  of  Washington  Court 
House,  Ohio,  and  consumers  of  the  said  service,  b:^  order  duly 
made  herein,  suspended  the  going  into  effect  of  the  proposed  in- 
creased rates  and  charges  for  hot  water  heating  service  at  Wash- 
ington Court  House,  Ohio,  contained  in  a  schedule,  designated  P.  U. 
C,  O.  No.  4,  filed  by  The  Washington  Gas  and  Electric  Company  to 
become  effective  October  fifteenth,  1920,  (which  proposed  rates 
and  charges  were  thereafter  collected  by  said  respondent  under 
authority  of  its  undertaking,  duly  filed  herein) ,  and  entered  upon  an 
investigation  to  determine  the  propriety  of  said  proposed  increased 
rates : 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  pursuant  to  law,  and  argument  by  counsel,  this 
matter  came  on  for  final  consideration,  and  the  Commission,  being 
fully  advised  in  the  premises,  and  taking  into  consideration  the 
value  of  the  respondent's  property  used  and  useful  for  the  conveni- 
ence of  the  public  in  the  furnishing  of  said  service,  (the  condition 
of  said  property  is  such  that  the  Commission  was  unable  to  defi- 
nitely segregate  the  parts  of  the  property  used  jointly  in  electrical 
and  heating  service,  and  the  company  having  failed  and  neglected 
to  comply  with  instructions  heretofore  given  to  provide  and  install 
certain  measuring  devices  which  would  have  eitabled  the  Commmis- 
sion  to  make  such  definite  allocation,  is  now  allocating  such  jointly 
used  property  to  the  company's  electrical  and  heating  services  upon 
the  percentages  and  bases  agreed  to  by  said  company  and  the  pro- 
testants  at  the  presentation  of  this  matter) ,  the  cost  of  furnishing 
said  service,  the  necessity  of  making  reservation  from  income  for 
surplus  and  depreciation  and  contingencies,  and  all  other  matters 
which  were  deemed  proper,  and  adopting  as  a  basis  for  the  compu- 
tation of  charges  the  formulae  of  the  company,  the  Commission 
finds: 

That  the  rates,  prices  and  charges  for  hot  water  heating 
service  following  to-wit: 

For  heating,  45  cents  per  square  foot  for  each  square  foot 
of  radiation,  and 
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For  hot-water  tank  heating,  $30  each,  per  season, 
set  forth  in  respondent's  said  proposed  schedule,  identified  as 
aforesaid,  are  unjust,  unreasonable  and  excessive,  and  have 
yield  and  will  yield  the  respondent  a  greater  rate  of  return 
than  it  is  entitled  to  earn  upon  its  property  devoted  to  the  use 
and  convenience  of  the  public  in  the  furnishing  of  said  hot 
water  heating  service;  and 

That  the  rates,  prices  and  charges  for  hot  water  heating 
service  following,  to-wit: 

For  heating,  20  cents  per  square  foot  for  each  square  foot 
of  radiation,  and 

For  hot-water  tank  heating,  $20  each  per  season, 
and  just  and  reasonable,  and  will  not  yield  said  respondent  a 
greater  rate  of  return  upon  its  property  than  it  is  entitled  to 
earn  upon  said  investment. 

It  is,  therefore. 

Ordered,  That  the  rates,  prices  and  charges  for  the  hot  water 
heating  service  of  said  The  Washington  Gag  and  Electric  Company 
which  the  Commission  has  hereinbefore  found  and  determined  to 
be  just  and  reasonable,  be,  and  hereby  they  are  substituted  for  the 
rates  hereinbefore  found  and  determined  to  be  unjust,  excessive 
and  unreasonable.    It  is  further 

Ordered,  That  said  The  Washington  Gas  and  Electric  Company 
be,  and  hereby  it  is  notified,  directed  and  required  to  refund  to  all 
consumers  served  under  said  schedule  designated  P.  U.  C.  0.  No.  4, 
either  in  cash  or  by  credit  upon  current  bills,  any  difference  there 
may  be  in  the  rates  and  charges  paid  by  such  consumers  during  the 
pendency  of  this  action  and  the  rates  and  charges  herein  found  by 
the  Commission  to  be  just  and  reasonable ;  whereupon  the  under- 
taking heretofore  filed  herein  shall  be  discharged  and  released. 


No.  794 — ^In  the  Matter  of  the  Joint  Application  of  The  Central 
District  Telephcme  Company  and  The  Warr^i  and  Niles  Tele- 
phone Company  for  the  Approval  of  an  Agreement  Providing  for 
the  Sale  of  Property,  and  for  the  Approval  of  an  Agreement  Pro- 
viding for  the  Interchange  of  Traffic.    Rates  Fixed. 


(Dated  December  5,  1921.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
further  consideration  upon  the  second  supplemental  application  of 
The  Warren  and  Niles  Telephone  Company  asking  such  further 
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modification  and  amendment  of  the  Order,  made  and  entered  herein 
as  of  date  May  twenty-first,  1917,  and  as  amended  May  second, 
1919,  in  so  far  as  it  fixed  and  prescribed  maximum  rates,  charges, 
tolls  and  rentals  for  the  furnishing  of  local  exchange  service  in  and 
about  the  City  of  Warren,  Ohio,  as  will  permit  and  authorize  said 
applicant  to  establish  and  maintain,  in  lieu  of  the  rates,  charges, 
tolls  and  rentals  so  fixed  by  said  order,  as  amended,  the  following 
rates,  charges,  tolls  and  rentals,  viz. : 

Warren,  Ohio,  Exchange. 

Business,  individual $56.00  net  per  year 

Five-party 36.00 

Residence,  individual  36.00 

Five-party 24.00 

Rural,  business 30.00 

Residence  24.00 

Extra  mileage,  per  each  one-fourth  mile....    8.00 

P.  B.  X.  Trunks,  each 72.00 

Ringing  power 48.00 

Switchboard  (per  position) 72.00 

Stations 15.00 

Phalanx,  Ohio,  Exchange. 

Business,  individual $66.00 

Multi-party,  business 36.00 

Residence  24.00 

and  the  following  miscellaneous  services : 

Extension  sets,  business $1.35  per  month 

Residence 50 

Extra  user,  business 1.25 

Residence 50 

Extension  bells 50 

Key  switches  50 

Loud  ringing  extension  bells 1.25 

Special  relay 1.25 

Private  lines,  per  station 2175 

Changing  equipment 3.00 

The  Commission,  being  fully  advised  in  the  premises  and  tak- 
ing into  consideration  the  value  of  the  property,  used  and  useful 
in  the  furnishing  of  said  service,  the  cost  of  furnishing  the  same, 
and  the  necessary  amounts  which  should  be  set  aside  from  income 
for  depreciation  and  contingencies,  finds  that  the  rates,  charges, 
tolls  and  rentals  following,  are  not  unjust,  unreasonable  nor  excess- 
ive, and  will  not  yield  a  rate  of  return  greater  than  said  The  War- 
ren and  Niles  Telephone  Company  is  entitled  to  earn  upon  its  prop- 
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erty  so  devoted  to  the  service  of  the  public  in  and  about  the  City 
of  Warren,  Ohio,  to-wit: 

Warren  Exchange. 

Business,  individual  $54.00  net  per  year 

Five-party  38.00 

Residence,  individual  33.00 

Five-party  21.00 

Rural,  business  30.00 

Residence  21.00 

Extra  mileage,  per  one-fourth  mile 8.00 

R  B.  X.  Trunk 72.00 

Ringing  power 42.00 

Switchboard 72.00 

Station  15.00 

Phalanx  Ebcchange 

Business,  individual  $51.00 

Multi-party,  business  30.00 

Residence 21.00 

with  free  interchange  of  service  between  said  two  exchanges. 

and  the  said  charges  for  miscellaneous  services  as  herein  above  set 
forth.    It  is,  therefore. 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
May  twepty-first,  1917,  and  as  amended  May  second,  1912,  be,  and 
hereby  it  is  further  modified  and  amended  to  permit  and  authorize 
said  The  Warren  and  Niles  Telephone  Company  to  establish,  effect- 
ive January  first,  1922,  and  thereafter  to  maintain,  impose  and 
collect  for  the  furnishing  of  local  exchange  telephonic  service  in 
and  about  the  City  of  Warren  and  the  Village  of  Phalanx,  Ohio, 
rates,  charges,  tolls  and  rentals  not  greater  than  nor  in  excess  of 
the  rates,  charges,  tolls  and  rentals  hereinbefore  found  and  deter- 
mined to  be  not  excessive,  unjust  or  unreasonable,  instead  and  in 
lieu  of  the  rates,  charges,  tolls  and  rentals  so  fixed  and  prescribed 
by  said  order.    It  is  further 

Ordered,  That  schedules  be  filed  accordingly. 

No.  2428— In  the  Matter  of  the  Sale  of  Certain  Property  of  The 
Dayton  and  Western  Traction  Company  to  The  Dayton  Power 
and  Light  Company.    Prayer  Granted. 


(Dated  December  22,  1921.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  and  was  heard  upon  the  joint  application  of 
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The  Dayton  and  Western  Traction  Company  and  The  Dayton  Power 
and  Light  Company,  (corporations  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  asking  the  con- 
sent to  and  approval,  by  this  Commission,  of  the  sale,  by  said  first 
named  applicant,  and  the  purchase,  by  the  latter,  of  all  the  high 
tension  transmission  lines,  the  electrical  distribution  systems  in  the 
villages  of  New  Lebanon,  Johnsville  and  West  Alexandria,  and  the 
electric  light  and  power  business  of  said  The  Dayton  and  Western 
Traction  Company. 

The  Commission,  being  fully  advised  in  the  premises,  finds  for 
the  purposes  of  this  proceeding,  that  said  property,  so  to  be  con- 
veyed, for  purchase  and  sale  purposes  is  worth  approximately  the 
i?um  of  $3,300,  and  that  the  public  will,  upon  such  sale  and  purchase 
of  said  property,  be  furnished  adequate  service  for  a  reasonable 
and  just  rate,  rental,  toll  or  charge  therefor,  and  is  satisfied  that 
consent  and  authority  for  said  sale  and  purchase  of  such  property 
and  business  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Dayton  and  Western  Traction  Com- 
pany be,  and  hereby  it  is  authorized  to  sell  and  convey  to  The  Day- 
ton Power  and  Light  Company,  all  of  its  transmission  lines,  its  elec- 
trical distribution  systems  in  and  about  the  villages  of  New  Leb- 
anon, Johnsville  and  West  Alexandria,  and  its  electric  light  and 
power  business ;  and  said  The  Dayton  Power  and  Light  Company 
hereby  is  authorized  to  purchase  said  property  and  other  assets  of 
said  The  Dayton  and  Western  Traction  Company,  subject  to  the 
right  of  said  Traction  Company,  if  so  desires  at  any  time  in  the  fu- 
ture, to  place  its  transmission  line  upon  the  poles  of  the  transmis- 
sion line  herein  authorized  to  be  sold,  and  to  pay  therefor  the  agreed 
consideration  of  approximately  $3,300.     It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  companies  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty.   It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval,  by  this  Commission,  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means 
of  said  proi)erty,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
the  value  of  said  property,  rates  and  service,  or  the  acquiescence  in 
the  passing  of  said  agreed  consideration,  be  binding  upon  this  Com- 
mission in  any  future  proceeding  involving  rates  or  service. 
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No.  1893 — ^In  the  Matter  of  the  Applieation  of  The  Sandusky  Gas 
and  Electric  Company  for  Consent  and  Authority  to  Issue  and 
Dispose  of  Certain  Notes»  Bonds  and  Preferred  Stock.  Former 
Order  Modified. 


(Dated  December  22,  1921.) 

The  Commission  having  heretofore,  to-wit:  Upon  the  thir- 
tieth day  of  January,  1920,  by  order  duly  made  and  entered  herein, 
consented  to  and  authorized  the  issue,  among  other  capital  securi- 
ties, by  said  The  Sandusky  Gas  and  Electric  Company  of  seven  per 
cent  preferred  capital  stock  of  the  par  value  of  four  hundred  and 
seventeen  thousand  dollars,  directing  that  of  said  preferred  capital 
stock,  $100,000,  par  value  thereof,  be  exchanged,  at  par,  for  the  ap- 
plicant's theii  outstanding  six  per  cent  preferred  capital  stock,  and 
the  balance  thereof,  to-wit:  $217,000,  par  value,  be  sold  for  the 
highest  price  obtainable,  but  not  less  than  eighty  percentum  of  the 
par  value  thereof ;  comes  now,  said  The  Sandusky  Gas  and  Electric 
Company,  and  represents  and  shows  to  the  satisfaction  of  the  Com- 
mission that  it  has  made  due  and  diligent  effort  to  dispose  of  said 
preferred  capital  stock  upon  the  terms  and  conditions  prescribed 
by  said  order,  but,  by  reason  of  the  conditions  existing  in  the  finan- 
cial markets  and  surrounding  the  sale  of  securities,  has  been  unable 
so  to  do,  and,  representing  further,  that  it  believes  that  it  can  dis- 
pose of  said  preferred  capital  stock  for  seventy-five  percentum  of 
the  par  value  thereof,  asks  that  said  order  be  modified  and  amended 
accordingly.    It  is,  therefore, 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
January  thirtieth,  1920,  in  so  far  as  it  fixes  and  prescribes  as  eighty 
I)ercentum  of  the  par  value  thereof  as  the  minimum  sale  price  for 
three  hundred  and  seventeen  thousand  dollars  ($317,000),  par 
value,  of  the  seven  per  cent  preferred  capital  stock,  therein  author- 
ized to  be  issued  and  disposed  of  by  The  Sandusky  Gas  and  Electric 
Company,  be,  and  hereby  it  is  modified  and  amended  to  fix  and  pre- 
scribe seventy- five  (75%)  percentum  of  the  par  value  thereof  as 
the  minimum  sale  price  at  which  said  preferred  capital  stock  may 
be  sold. 
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Where  an  Inter-County  Highway  Passes  Through  a  Village  and 
the  County  Commissioners  Desire  to  Improve  the  Same  the  Com- 
missioners are  Authorized  to  Secure  a  New  Right  of  Way  with 
Said  Village  Where  the  Same  Becomes  Necessary  on  Account 
of  the  Old  Right  of  Way  Being  Damaged  by  a  Flood.  The  Plans 
and  Specifications  Should  be  Submitted  to  the  Director  of  High- 
ways and  Public  Works  for  His  Approval  as  Provided  in  Sec- 
tion 1203,  G.  C. 


No.  2626— (Opinion  Dated  November  26,  1921.) 

Hon.  E.  Stanton  Pearce,  Prosecuting  Attorney,  Steubenville,  Ohio. 

Dear  Sir:  You  have  recently  made  request  of  this  office  for 
an  opinion  upon  a  question  which  may  be  stated  as  follows: 

Inter-county  highway  No.  7,  passes  through  the  village 
of  Stratton,  Ohio.  The  county  commissioners  desire  to  im- 
prove that  part  of  the  highway  passing  through  said  village, 
and  they  find  that  proper  construction  requires  the  securing 
of  new  right  of  way  through  the  village,  because  the  highway 
as  at  present  located  has  been  in  part  washed  away  by  the 
Ohio  river.  The  village  will  give  its  consent  to  the  making  of 
the  improvement  by  the  county  commissioners.  May  the 
county  commissioners  appropriate  real  estate  within  the  cor- 
porate limits  of  the  village  for  the  purpose  of  securing  the 
proposed  new  right  of  way? 

With  your  inquiry  you  have  submitted  a  sketch  showing  the 
alignment  of  the  present  highway,  and  also  the  alignment  of  the 
proposed  new  section  of  highway,  and  this  section  indicates  that 
within  the  limits  of  the  village  the  proposed  new  road  will  be 
constructed  at  an  average  distance  of  perhaps  one  hundred  feet 
from  the  present  road. 

The  statutes  dealing  generally  with  the  establishment  and 
alteration  of  roads  by  county  commissioners  are  Sections  6860,  et 
seq.    Said  Section  6860  reads: 

"The  county  commissioners  shall  have  power  to  locate, 
establish,  alter,  widen,  straighten,  vacate  or  change  the  direc- 
tion of  roads  as  hereinafter  provided.  This  power  extends 
to  all  roads  within  the  county,  except  the  inter-county  and 
main  market  roads.^' 
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Sections  6861  to  6878  set  out  the  procedure  to  be  followed, 
provision  being  made  for  action  by  the  commissioners  either  upon 
the  filing  of  a  petition  (Section  6862)  or  without  the  filing  of  a 
petition  (Section  6878).  However,  this  group  of  sections  is  not 
applicable  in  the  situation  covered  by  your  inquiry,  for  the  reason 
that  the  highway  which  you  describe  is  an  inter-county  highway, 
and  therefore  within  the  exception  noted  in  Section  6860. 

County  commissioners  are  also  given  powers  under  Section 
1201,  G.  C,  for  the  acquisition  by  purchase  or  appropriation  of 
additional  right  of  way  "if  the  line  of  the  proposed  improvement 
deviates  from  the  existing  highway."  However,  said  Section  1201 
is  part  of  the  state  aid  improvement  statutes,  and  would  there- 
fore seem  to  be  called  into  operation  only  when  the  improvement 
is  undertaken  by  the  state  upon  the  application  of  county  com- 
missioners or  township  trustees.  It  is  understood  from  your  in- 
quiry that  the  improvement  in  question  is  proposed  to  be  under- 
taken by  the  county  commissioners,  as  a  county  project  and  not  as 
a  state  aid  project.  It  is  therefore  unnecessary  to  discuss  here 
the  question  whether  under  said  Section  1201  the  county  commis- 
sioners might  appropriate  property  within  a  village. 

We  are  therefore  reverted  to  Sections  6906  to  6954  as  the 
only  remaining  statutes  which  may  permit  authority  for  the  pro- 
posed appropriation.  These  last-named  sections  deal  generally 
with  road  improvement  by  county  commissioners. 

In  connection  with  Sections  6906  to  6954  we  are  to  read  Section 
1203  of  the  state  aid  statutes  as  follows: 

"Nothing  in  this  chapter  shall  be  construed  as  prohibit- 
ing the  county  commissioners  or  township  trustees  from  con- 
structing, improving,  maintaining  or  repairing  any  part  of  the 
inter-county  highways  within  such  county  or  township;  pro- 
vided, however,  that  the  plans  and  specifications  for  the  pro- 
posed improvement  shall  first  be  submitted  to  the  state  high- 
way commissioner  and  shall  receive  his  approval." 

In  the  series  of  Sections  6906  to  6954  G.  C,  provision  is  made 
by  Sections  6949  to  6953  for  the  construction  of  a  proposed  county 
road  improvement  into,  within  or  through  a  municipality.  It  is 
provided,  among  other  things,  in  substance,  that  if  no  part  of  the 
cost  and  expense  of  the  proposed  improvement  is  assumed  by  the 
municipality  then  no  other  action  on  its  part  is  necessary,  save 
the  giving  of  its  consent  to  the  improvement. 

Section  6952  reads  as  follow: 

"The  county  commissioners  shall  thereupon  receive  bids 
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and  let  the  contract  for  improving  such  portion  of  said  road  as 
lies  within  the  municipality,  either  in  connection  with  the  re- 
mainder of  said  improvement  or  separately,  as  such  board  of 
commissioners  may  determine.  The  total  cost  and  expense  of 
said  work  shall  be  paid  on  the  allowance  of  the  county  commis- 
sioners, by  the  warrant  of  the  county  auditor,  and  after  the 
completion  of  said  work  and  the  payment  of  the  cost  and  ex- 
pense thereof,  any  balance  of  the  funds  contributed  by  said 
municipality  shall  be  refunded  to  it  to  be  disposed  of  according 
to  law.  The  word  'road'  as  used  in  Sections  6906  to  6953  in- 
clusive of  the  General  Code,  shall  be  construed  to  include  any 
state  or  county  road  or  roads,  or  any  part  thereof,  or  any  state 
or  county  road  or  roads,  and  any  city  or  village  street  or 
streets,  or  any  part  thereof,  which  forms  a  continuous  road 
improvement." 

It  is  therefore  clear  that  county  commissioners  have  the  same 
power  as  to  a  village  street  which  forms  part  of  the  line  of  a  county 
road  as  they  have  with  reference  to  the  improvement  of  that  part 
of  the  road  outside  of  the  village.  In  the  series  of  Sections  6906, 
€t  seq.,  provision  is  made  in  Section  6913  for  publication  of  notice 
of  intention  to  make  the  improvement,  which  notice  is  to  include, 
among  other  things,  a  statement  of  the  time  and  place  ''for  hear- 
ing objections  to  said  improvement,  and  for  hearing  claims  for 
compensation  for  lands  and  property  to  be  taken  for  said  improve- 
ment or  damages  sustained  on  account  thereof."  And  see  the  last 
sentence  of  Section  6906. 

Section  6913  reads : 

"In  the  event  that  land  or  property  is  to  be  taken  for  such 
improvement,  such  notice  shall  state  whose  land  or  property 
is  to  be  appropriated,  and  the  county  commissioners  shall  also 
cause  such  notice  to  be  served  at  least  ten  days  before  said 
hearing  on  the  owner  of  such  piece  of  property  to  be  appro- 
priated. If  resident  within  the  county,  such  service  shall  be 
made  by  the  county  surveyor  or  his  deputy  or  assistant  by 
handing  to  each  person  personally  a  copy  of  such  notice,  or 
by  leaving  the  same  at  the  usual  place  of  residence  of  such 
person.  If  any  owner  or  owners  are  non-residents  of  the 
county,  a  copy  of  the  newspaper  containing  such  notice  shall 
be  mailed  by  the  clerk  of  the  board  of  county  commissioners 
to  each  such  owner  whose  property  is  to  be  taken  if  his  ad- 
dress be  known  to  said  clerk.  Return  of  the  time  and  manner 
of  service  shall  be  made  and  filed  with  the  county  commis- 
sioners on  or  before  the  date  fixed  for  hearing  claims  for  com- 
pensation." 

Section  6914  provides  for  the  method  of  filing  claims  for  com- 
pensation for  land  and  property  to  be  taken,  and  Section  6915 
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provides  for  the  allowance  by  the  county  commissioners  of  com- 
I>ensation  for  land  and  property  taken  and  for  damages. 

Section  6916  reads  as  follows : 

"Any  person,  firm  or  corporation  aggrieved  by  the  finding 
of  the  commissioners  upon  any  application  for  compensation 
or  damages,  may  appeal  to  the  probate  court  by  giving  the  no- 
tice provided  for  in  the  chapter  of  this  act  relating  to  appeals 
in  road  cases,  and  by  filing  the  bond  therein  provided,  and  such 
proceedings  shall  be  thereafter  had  upon  such  appeal,  as  are 
provided  for  in  said  chapter." 

The  appeal  mentioned  in  said  Section  6916  is  fully  provided 
for  by  Sections  6890,  et  seq.,  including  trial  of  the  case  by  jury. 

Section  6917  reads: 

"If  after  hearing  and  determining  all  claims  fpr  compen- 
sation and  damages,  on  account  of  land  or  property  taken  for 
said  improvement,  or  after  the  determination  of  such  claims 
in  the  probate  court  on  appeal,  said  board  of  commissioners  is 
still  satisfied  that  the  public  convenience  and  welfare  require 
that  such  improvement  be  made,  and  that  the  cost  and  expense 
thereof  will  not  be  excessive  in  view  of  the  public  utility  there- 
of, said  commissioners  shall  order  by  resolution  that  they  pro- 
ceed with  such  improvement,  and  shall  adopt  the  surveys, 
plans,  profiles,  cross-sections,  estimates  and  specifications 
therefor,  as  reported  by  the  surveyor,  or  with  such  modifica- 
tions thereof  as  the  commissioners  and  surveyor  may  agree 
upon." 

Since  the  statutes  treat  the  appropriation  of  land  as  an  integral 
part  of  a  county  road  improvement  project,  this  department  can 
discover  no  reason  for  distinguishing  between  an  appropriation 
of  lands  within  and  without  a  village,  and  your  question  is  accord- 
ingly answered  in  the  affirmative.  In  view  of  the  provisions  of 
Section  1203,  G.  C,  the  plans  and  specifications  should  be  sub- 
mitted to  the  Director  of  Highways  and  Public  Works  for  approval. 
The  appropriate  time  for  such  submission  would  seem  to  be  that 
at  which  the  surveyor  completes  the  plans  and  specifications  as 
set  out  in  Section  6911,  and  before  the  surveyor  transmits  copies 
to  the  county  commissioners  as  directed  by  Section  6912. 

The  conclusion  above  stated  in  answer  to  your  question  is  in 
no  wise  inconsistent  with  the  fact  that  there  are  statutes  (see 
Sections  3677  and  3715)  authorizing  municipalities  to  appropriate 
property  for,  and  to  alter  municipal  streets.  The  general  assembly 
seems  to  have  had  this  very  authority  in  mind  when  it  provided 
in  Section  6949  that  before  the  county  might  extend  an  improve- 
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ment  into  a  municipality,  it  should  first  obtain  the  consent  of  the 
municipality. 

Nor  has  a  previous  opinion  of  this  department  (Op.  Atty. 
Genl.  1917,  Vol.  11,  p.  1131)  been  overlooked.  The  facts  dealt 
with  in  that  opinion  contemplated  an  entirely  new  street  as  a 
part  of  a  general  scheme  involving  a  substajitial  re-routing  of 
a  main  market  road ;  whereas  in  the  present  instance  we  are  deal- 
ing with  a  mere  incidental  change  of  alignment.  Moreover,  it 
is  believed  that  there  is  an  inconsistency  between  the  fifth  and 
sixth  conclusions  as  embodied  in  the  headnotes  of  the  opinion 
in  question,  when  such  conclusions  are  examined  in  the  light  of 
the  discussion  set  out  toward  the  end  of  page  1135  and  at  the 
top  of  page  1136. 


The  General  Assembly  Has  Not  Authorized  the  State  Textbodc 
Commission  to  Examine  the  Contents  or  Subject  Matter  of  a 
Textbook  Filed  by  a  Publisher  Under  Section  7709,  6. 0,  the  Duty 
of  the  Textbo<rfK  Commission  Being  to  Immediately  Fix  the  Maxi- 
mum Price  at  Which  Such  Books  May  Be  S<dd  to  or  Purchased  by 
Boards  of  Education  in  the  State. 


No.  2713— (Opinion  Dated  December  19,  1921.) 

Hon.  Vernon  M.  Riegel,  Superintendent  of  Public  Instruction   as 
Director  of  Education,  Columbus,  Ohio: 

Dear  Sir — Acknowledgment  is  made  of  the  receipt  of  your  re- 
quest for  an  opinion  of  this  department  upon  the  following  state- 
ment of  facts: 

^'Section  7710,  6.  C,  provides  for  a  textbook  commission 
consisting  of  the  Governor,  Secretary  of  State  and  the  Super- 
intendent of  Public  Instruction,  and  designates  that  said  com- 
mission shall  immediately  fix  the  maximum  price  at  which 
books  filed  in  the  office  of  the  Superintendent  of  Public  Instruc- 
tion, as  provided  in  Section  7709,  may  be  sold  to  or  purchased 
by  boards  of  education,  which  price  must  not  exceed  seventy- 
five  per  cent  of  the  published  list  wholesale  price  thereof.  I 
find  no  statute  that  prescribes  duties  except  those  above  men- 
tioned and  related  duties  designated  in  Section  7712. 

''In  view  of  this  limited  enumeration  of  the  rights  and 
duties  of  the  textbook  commission,  has  said  commission  the 
right  to  refuse  to  permit  a  book  to  be  filed  in  the  office  of  the 
Superintendent  of  Public  Instruction  and  to  refuse  to  fix  the 
price  at  which  it  may  be  sold,  thus  rendering  it  impossible  for 
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it  to  be  used  in  the  schools  of  Ohio  because  of  any  subject  mat- 
ter it  contains  that  is,  in  the  opinion  of  the  commission,  ob- 
jectionable to  be  taught  to  the  children  of  Ohio ;  or  is  the  suit- 
ability of  the  content  of  a  book  to  be  decided  absolutely  by 
boards  of  education  in  exercising  their  right  and  power  of 
adoption  of  textbooks  in  accordance  with  the  provisions  of  Sec- 
tion 7713,  G.  C?" 

« 

In  summarizing  your  statement  of  facts  it  would  appear  that 
your  questions  are  whether  the  state  textbook  commission,  con- 
sisting of  the  Governor,  Secretary  of  State  and  Superintendent  of 
Public  Instruction,  have  the  right  (1)  to  refuse  to  fix  the  price  at 
which  textbooks  filed  may  be  sold,  and  (2)  to  pass  upon  or  censor 
the  subject  matter  appearing  in  any  book  filed  in  the  ofiice  of  the 
superintendent  of  public  instruction. 

Section  7709,  G.  C.,  reads  in  part: 

'"Any  publisher  or  publishers  of  school  books  in  the  United 
States  desiring  to  offer  school  books  for  use  by  pupils  in  the 
common  schools  of  Ohio  as  hereinafter  provided,  before  such 
books  may  be  lawfully  adopted  and  purchased  by  any  school 
board,  must  file  in  the  office  of  the  Superintendent  of  Public 
Instruction,  a  copy  of  each  book  proposed  to  be  so  offered,  to- 
gether with  the  published  list  wholesale  price  thereof.  *  *  *" 

In  the  above  section  the  outstanding  points  are  that  there 
must  be  a  "filing"  of  the  book  in  question  and  a  filing  of  the  pub- 
lished list  wholesale  prices  of  such  book.  Nothing  else  is  demanded 
by  the  statute,  no  description  or  summary  of  the  book  or  its  con- 
tents, but  merely  the  exhibit  itself  as  a  product  to  be  offered  to  the 
boards  of  education  in  the  state. 

Section  7710,  G.  C,  reads: 

"When  and  so  often  as  any  book  and  the  price  thereof  is 
filed  in  the  office  of  the  Superintendent  of  Public  Instruction 
as  provided  in  Section  7709  a  commission  consisting  of  the 
Governor,  Secretary  of  State  and  Superintendent  of  Public  In- 
struction, immediately  shall  fix  the  maximum  price  at  which 
such  books  may  be  sold  to  or  purchased  by  boards  of  education, 
as  hereinafter  provided,  which  price  must  not  exceed  seventy- 
five  per  cent  of  the  published  list  wholesale  price  thereof.  The 
Superintendent  of  Public  Instruction  immediately  shall  notify 
the  publisher  of  such  book  so  filed,  of  the  maximum  price  fixed. 
If  the  publisher  so  notified,  notifies  the  superintendent  in  writ- 
ing that  he  accepts  the  price  fixed,  and  agrees  in  writing  to 
furnish  such  book,  during  a  period  of  five  years  at  that  price. 
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such  written  acceptance  and  agreement  shall  entitle  the  pub- 
lisher to  offer  the  book  so  filed  for  sale  to  such  boards  of  edu- 
cation." 

The  duties  of  the  state  textbook  commission  are  set  forth  in 
Section  7710,  as  above,  and  that  duty  consists  solely  in  the  words 
"immediately  shall  fix  the  maximum  prices."  No  other  duty  is  put 
upon  the  textbook  commission  by  the  statutes.  There  is  no  refer- 
ence or  direction  that  the  state  textbook  commission  shall  examine 
or  censor  the  contents  of  any  of  the  school  books  offered  and  filed, 
as  set  forth  in  Section  7709,  G.  C.  In  fact,  if  that  were  contem- 
plated then  the  state  textbook  commission  could  not  "immediately 
*  *  *  fix  the  maximum  price"  because  of  the  great  number  of  text- 
books offered  at  each  filing  period.  If  the  law-making  body  con- 
templated that  the  state  textbook  commission  should  have  the 
power  to  censor,  pass  upon  or  examine  the  content  or  subject  mat- 
ter of  any  book,  then  the  law  would  have  said  so.  On  the  contrary 
Section  7710,  G.  C.,  puts  upon  the  textbook  commission  one  out- 
standing duty  and  this  shall  be  done  "immediately"  and  that  is, 
the  "fixing  of  the  maximum  price." 

Section  7713,  G.  C.,  reads: 

"At  a  regular  meeting,  held  during  the  first  Monday  in 
February  and  the  first  Monday  in  August,  each  board  of  edu- 
cation shall  determine  by  a  majority  vote  of  all  members 
elected  the  studies  to  be  pursued  and  which  of  such  textbooks 
so  filed  shall  be  used  in  the  schools  under  its  control.  *  *  *" 

In  the  above  section  it  is  clear  that  the  local  board  of  education 
has  the  say  as  to  what  studies  shall  constitute  the  course  of  study 
in  its  district.  Various  other  sections  of  the  statutes  provide  for 
preparing  the  course  of  study  in  a  school  district  by  those  who  are 
especially  trained,  and  who  know  best  what  the  needs  of  that  par- 
ticular district  might  be.  Textbooks  are  but  units  that  are  used  in 
a  course  of  study  and  which,  taken  together  as  a  whole,  constitute 
the  basis  of  the  course  of  study. 

Section  7713,  G.  C.,  says  that  the  board  of  education  shall  select 
the  books  which  shall  be  used  in  the  schools  under  its  control  and 
the  section  says  that  the  selection  shall  be  made  from  the  "text- 
books so  filed"  and  not  from  "textbooks  so  passed,"  or  "textbooks  so 
approved."  The  continued  use  of  the  word  "filed"  throughout  the 
sections  constituting  the  state  textbook  law  is  significant ;  if  more 
was  meant  than  a  mere  "filing"  the  legislature  would  likely  have 
said  so.    The  various  sections  of  the  state  textbook  law  establish 


340  Department  Repoets 

the  fact  that  the  textbook  commission  is  to  approve  ''the  price''  and 
not  the  content  or  subject  matter  of  any  book  filed  with  the  super- 
intendent of  public  instruction.  The  only  reference  in  the  state 
textbook  law  at  all  as  to  the  examining:  of  any  books  is  that  which 
occurs  in  Section  7714,  which  provides  that  the  board  of  education 
shall  order  direct  from  the  publisher,  who  shall  ship  the  books  to 
the  clerk  without  delay,  and  then  the  clerk  "forthwith  shall  exam- 
ine the  books,  and,  if  found  right  and  in  accordance  with  the  order, 
remit  the  amount  to  the  publisher." 

Your  attention  is  also  invited  to  opinion  1068,  issued  on  March 
12,  1920,  to  Hon.  Frank  B.  Pearson,  Superintendent  of  Public  In- 
struction, and  found  in  Vol.  1  of  Opinions  of  the  Attorney  General 
for  1920,  page  272,  the  syllabus  of  which  reads: 

"1.  When  *  *  *  the  commission,  consisting  of  the  Gov- 
ernor, Secretary  of  State  and  Superintendent  of  Public  Instruc- 
tion, fixes  the  maximum  price  *  *  ♦  and  *  *  *  such  publisher 
notifies  the  superintendent  in  writing  that  he  accepts  such 
price  and  agrees  in  writing  to  furnish  such  book  or  books  dur- 
ing the  period  of  five  years  at  that  price,  such  proceedings 
constitute  a  contract  between  such  publisher  and  the  commis- 
sion for  the  benefit  of  boards  of  education  of  the  state  ♦  *  *. 

"2.  Boards  of  education  are  limited  in  their  selection  of 
books  to  be  used  in  the  public  schools  of  this  state,  to  the  books 
so  filed  with  said  commission,  but  books  so  selected  and 
adopted  must  be  adopted  for  a  period  of  five  years  ♦  *  ♦, 

"8.  It  is  the  duty  of  boards  of  education  before  adopting 
any  of  such  books,  to  make  an  effort  to  secure  from  such  pub- 
lishers the  desired  books  at  less  than  the  maximum  so  fixed  by 
the  commission." 

In  the  above  opinion  of  this  department  it  will  be  noted  that 
the  language  in  the  first  branch  of  the  syllabus  is  limited  to  the 
words  "fixes  the  maximum  price" ;  there  is  no  reference  to  any  other 
duty  on  the  part  of  the  state  textbook  commission  and  it  has  never 
been  presumed  in  the  years  in  which  the  state  textbook  law  has 
been  in  force  that  this  commission,  consisting  of  three  state  officials, 
should  be  required  to  examine  the  contents  of  each  of  the  many 
textbooks  filed  with  the  Superintendent  of  Public  Instruction. 

In  the  second  branch  of  the  syllabus  of  the  above  opinion  the 
holding  is  that  boards  of  education  are  limited  "in  their  selection 
*  ♦  *  to  the  books  so  filed  with  said  commission'  and  there  is  no 
reference  to  books  passed  by  the  commission,  books  censored  by  the 
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commission,  examined  by  the  commission  or  approved  by  the  com- 
mission. 

The  third  branch  of  the  syllabus  mentions  the  duty  of  a  board 
of  education  to  deal  direct  with  the  publisher  in  the  securing  of 
textbooks  in  an  endeavor  to  secure  a  price  ''less  than  the  maximum 
(price)  so  fixed  by  the  commission.' 

In  conclusion  it  is  believed  that  the  purpose  and  intent  of  the 
state  textbook  law  was  to  stabilize  the  price  of  textbooks  used  in 
the  state  by  the  creation  of  a  state  textbook  commission,  which 
should  pass  upon  prices  and  not  upon  the  contents  or  subject  matter 
of  any  book  offered  for  use  in  the  schools  of  the  state.  Thus  on 
page  273,  in  the  opinion  of  this  department  just  referred  to  (1068), 
the  Attorney  General,  speaking  of  the  state  textbook  law,  uses 
these  words : 


"The  result  having  been  to  stabilize  the  price  of  textbooks 
used  in  our  public  schools  for  a  definite  period  of  five  years." 


You  are  therefore  advised  that  it  is  the  opinion  of  this  depart- 
ment, in  answer  to  your  inquiry,  that  the  General  Assembly  has  not 
authorized  the  state  textbook  commission  to  examine  the  content 
or  subject  matter  of  a  textbook  filed  by  a  publisher  under  Section 
7709,  G.  C„  the  duty  of  the  textbook  commission  being  to  imme- 
diately fix  the  maximum  price  at  which  such  books  may  be  sold  to 
or  purchased  by  boards  of  education  in  the  state. 
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NEW  CORPORATIONS 

The  Del  Automobile  Sales  Co., 
Cleveland,  |10,000.    J.  A.  Kindler,  C. 

F.  Webb,  Wm.  Meyer,  C.  F.  Meyer, 
H.  H.  Tow. 

The  West  Toledo  Sales  &  Service 
Co.,  Toledo,  $25,000.  W.  B.  Mouch, 
W.  F.  Pioch,  J.  D.  Rhoades,  Edna  A. 
Schramm,  Edna  I.  Livingston. 

The  Worthington  Light  &  Power 
Co.,  Butler,  $60,000.  R.  C.  Dalton, 
Jr.,  G.  H.  Scrack,  L.  C.  Gratner,  Al- 
bert Keckler,  F.  S.  Culp. 

The  Durkee  Mfg.  Co.,  Youngstown, 
$10,000.  John  Clayton,  G.  A.  Dur- 
kee, W.  C.  Durkee,  Ethel  Clayton,  H. 
A.  Walters. 

The  Western  Investment  Co.,  Cleve- 
land, $1,000.  J.  S.  Pressman,  B.  G. 
Ruby,  L.  I.  Higgins,  A.  R.  Goold,  A. 
Barbian. 

The  Cleveland  Air  Transit  Co., 
Cleveland,  $10,000.    H.  D.  Herron,  E. 

G.  Ulrich,   R.   A.   Cummings,   W.   S. 
Hanna,  A.  C.  Wadsworth. 

The  North  Side  Apartment  Co., 
Springfield,  1,000  shares,  no  par.  F. 
J.  Drolla,  J.  T.  Ricks,  J.  A.  Poss,  C. 
H.  Lannert,  C.  O.  Baker. 

The  Moss  Tire  and  Rim  Co.,  Den- 
nison,  $50,000.  S.  J.  Moss,  G.  C.  Ben- 
fer,  L.  S.  Carter,  C.  S.  DeHoff,  M. 
M.  Lageman. 

The  Haverhill  Purchasing  Co.,  Hav- 
erhill, $10,000.  F.  J.  Boynton,  A.  S. 
Goddard,  W.  A.  Brush,  G.  W.  Austin, 
J.  A.  Folsom. 

The  H.  C.  Creith  Lumber  Co.,  Co- 
lumbus, $300,000.  H.  C.  Creith,  C.  W. 
Such,  C.  E.  Lyons,  G.  R.  Hedges,  D. 
C.  Throckmorton. 

The  Homer  Realty  Co.,  Akron,  100 
shares,  no  par.  C.  W.  Brill,  Wm. 
Brill,  Mary  Brill,  C.  E.  Smoyer,  F. 
O.  Smoyer. 

The  Lorain  Steel  Foundry  Co.,  Lor- 
ain, $250,000.  W.  W.  Davidson,  W. 
Herbruck,  C.  M.  Hartzell,  W.  D.  Jones, 
F.  B.  Melchoir. 

The  Guarantee  Appraisal  Co.,  Cleve- 
land, 1,000  shares,  no  par  value.  C. 
E.  Gleeson,  J.  M.  Whitford,  H.  P. 
Jaeger,  E.  E.  Ledogar,  W.  M.  Con- 
nelly. 

The  Ohio  Grain  Co.,  Milford  Center, 
750  shares  no  par  value.  H.  P.  Clouse, 
H.  J.  DeBout,  N.  C.  Gest,  D.  H.  Gra- 
ven, F.  G.  Fullington. 


The  Scherer-Hughes  Coal  Co.,  Iron- 
ton,  $45,000.  J.  F.  Scherer,  H.  W. 
Mountain,  Chas.  Hughes,  M.  Myers, 
A.  R.  Johnson. 

The  Auto  Oil  Transmission  Engin- 
eering Co.,  Akron,  $100,000.  W.  A. 
Johnson,  J.  Q.  Lee,  F.  0.  Washam, 
L.  L.  Laffton,  H.  Van  Meter. 

The,  Youngstown,  Equipment,  Co., 
Youngstown,  $10,000.  J.  T.  Harring- 
ton, N.  A.  Emery,  T.  L.  Jackson,  D. 
J.  Lynn,  J.  P.  Huuey. 

The  Vermillion  Development  Co., 
Cleveland,  $10,000.  J.  K.  Crawford, 
Clan  Crawford,  T.  F.  Hummel,  J.  De 
K.  Hill,  Helen  G.  Prucha. 

The  Daniel  Tire  Corporation  Co., 
Chillicothe,  $10,000.     J.  L.  Daniel,  F. 

C.  Secrest,  C.  W.  Mills,  J.  J.  Heman, 

D.  H.  Roche, 

The  New  Conneaut  Woolen  Mills  Co., 
Conneaut,  1,000  shares  no  par  value. 

E.  Noe,  M.  Galloway,  G.  Pylick,  R. 
Curtis,  H.  R.  Sup. 

The  John  A.  Huth  Mfg.  Co.,  Cin- 
cinnati, $10,000.  A.  H.  Kelley,  J.  A. 
Huth,  Beck,  H.  Huth,  E.  J.  Howard. 

The  C.  J.  Gessing  &  Sons  Co.,  Cin- 
cinnati, $100,000.  C.  J.  Gessing,  Sr., 
C.  J.  Gessing,  Jr.,  W.  J.  Gessing,  J. 
L.  Gessing,  L.  G.  Gessing. 

The  Charles  S.  Black  Co.,  Cincin- 
nati, $50,000.  N.  J.  Utter,  L.  V.  Ed- 
Wards,  A.  R.  Spangenberg,  A.  Schon- 
brunn,  C.  S.  Blackenschleger. 

The  Cleveland  Motor  Oil  Co.,  Cleve- 
land, $10,000.  Wm.  Beck,  H.  M.  PoU- 
ner,  E.  C.  Beck,  H.  A.  Smith,  A.  Roth- 
acker. 

The  Conklin  Stucco  Co. ,  Dayton, 
$20,000.  M.  S.  Conklin,  E.  D.  Martin, 
J.  D.  Fonts,  Walter  Snyder,  Clarence 
Dorr. 

The  Economy  Building  Material  Co., 
Cincinnati,  $15,000.  H.  S.  Harch,  G. 
0.  Williams,  H.  P.  Harch,  Jr.,  D.  O. 
Roever,  Chas.  Fames. 

The  Polasky,  Schneider,  Ducken  Co. 
Cincinnati,  $50,000.  D.  Polasky,  Ben 
Ducken,  B.  T.  Polasky,  Celia  Schneid- 
er, Max  Schneider. 

The  Wolford  Machine  Co.,  Ports- 
mouth,  $10,000.  F.  A.  Lilly,  C.  O. 
Massa,  D.  E.  Newman,  Geo.  Wolford. 

The  Lake  Development  Co.,  Colum- 
bus, $25,000.  H.  D.  Freeman,  W.  G. 
Neff,  W.  Walker,  C.  D.  Fahl,  J.  S. 
Glen. 
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The  Kadlecek  Plumbine  &  Heating 
Co.,  Cleveland,  $5,000.  C.  A.  Kadle- 
cek, A.  E.  Gross,  Lula  Kadeleck,  Til- 
lie  Gross,  B.  W.  Mach. 

The  Broadway  Buick  Co.,  Cleveland, 
S25,000.  A.  £.  Rogers,  E.  J.  Warrick, 
H.  E.  Allport,  L.  M.  Sewell,  A.  J.  Pe- 
jsa. 

The  C.  L.  Kangesser  Co.,  Cleve- 
land, $10,000.  H.  B.  Howells,  L.  L. 
Gahn,  C.  W.  Shimmon,  C.  J.  Shim- 
mon,  H.  Liptak. 

The  Morrison  Realty  &  Investment 
Co.,  Cleveland,  $10,000.  Max  Morri- 
son, Jos.  L.  Spits.  Wm.  Morrison,  B. 
G.  Ruby,  K.  Dworkin. 

The  Emrick-Rawson  Co.,  Ports- 
mouth, $20,000.  F.  D.  Rawson,  F.  S. 
Rawspn,  G.  F.  Emrick,  C.  Emrick,  S. 
M.  Johnson. 

The  M.  &.  S.  Mfg.  Co.,  Cleveland, 
$10,000.  H.  Morgenstem,  L.  K.  Sug- 
arman,  S.  Sugarman,  A.  L.  Steuer,  J. 
B.  Gluck. 

The  Morey-Phillips  Co.,  Toledo, 
$10,000.  H.  T.  Morey,  D.  F.  Phillips. 
Wm.  Bloomfield,  L.  D.  Phillips,  R.  0. 
Orwiler. 

The  Sidney  Oil  &  Gas  Co.,  Piqua, 
$10,000.  L.  Erb,  F.  A.  Schlemann,  E. 
Kieswetter,  Chas.  Caserta,  John 
Ford. 

The  Columbiana  Construction  Co., 
Cleveland,  $10,000.  A.  Mestekzko,  D. 
L.  SchifiT,  B.  Kadison,  Wm.  Morrison, 
Anna  R.  Goold. 

The  Eastern  Finance  Corporation 
Co.,  Dayton,  $1,500.  M.  M.  Butler,  A. 
H.  Moorman,  J.  C.  Connoly,  H.  Wel- 
ler,  A.  Spiro. 

The  B.  £.  Hathaway  Land  Co., 
Cleveland,  $50,000.  B.  E.  Hathaway, 
F.  P.  Gibson,  R.  W.Von  Sick,  P.  S. 
Knight,  Don  P.  Mills. 

The  Eastern  Building  &  Investment 
Co.,  Cleveland,  $10,000.  D.  Spivack, 
I.  Schneiderman,  M.  Ellinson,  R.  B. 
Lawrence,  D.  T.  Lawrence. 

The  Wheel  &  Supply  Co.,  Cleveland, 
$10,000.  A.  M.  Henderson,  J.  P.  Bar- 
rett, R.  M.  Cooney,  H.  H.  Wickham,  A. 
Greenwald. 

The  Co-Operative  Cloak  Co.,  Cleve- 
land, $5,000.  L.  J.  Kohn,  C.  E.  Phipps, 
D.  C.  Wilson,  J.  A.  Klein,  L.  M.  Wil- 
son. 

The  Sanitary  Engineers  Supply  Co., 
Cleveland,  $45,000.  G.  H.  Amdt,  F. 
W.  Runser,  R.  Kohls,  J.  F.  Grees,  B. 
P.  Pollak. 

The  Franco-American  Film  Co., 
Newark,  $5,000.  J.  R.  Fitzgibbon,  L.  E. 
Case,  W.  C.  Miller,  A.  H.  Black. 


The  Quality  Pleating  Co.,  Cleveland, 
$10,000.    Albert  Sheftel,  A.  S.  Brien, 

B.  S.  Jacobson,  M.  L.  Berman,  Harry 
Gross. 

The  Summitville  Face  Brick  Co., 
Summitville,  $85,000.  C.  A.  Manches- 
ter, J.  E.  Bennett,  J.  C.  Argetsinger, 
F.  B.  Powers,  D.  F.  Kennedy. 

The  B.  S.  Porter  Don  Co.,  Lima, 
$100,000.  J.  E.  Porter,  W.  H.  Lete, 
Edith  Shiverdecker,  Anna  Owen,  Ed. 
Kohler. 

The  Montgomery  Bldg.  &  Loan  Co., 
Hamilton,  $500,000.  J.  L.  Smethurst, 
E.  E.  Riker,  J.  O.  Blackerby,  A.  S. 
Wood,  W.  L.  Moss. 

The  Ottawa  Township  Oil  Co.,  Lima, 
$10,000.  C.  F.  Miller,  C.  H.  Neville, 
R.  P.  Davis,  Hugh  Burke,  C.  L.  Oman. 

The  Lisbon  Agricultural  Lime  Co., 
Lisbon,  $25,000.  G.  E.  Romano.  A. 
DeLoranzo,  M.  Glora,  M.  A.  Pizzi,  H. 

C.  Poulson. 

The  Art  Production  Co.,  Cincinnati, 
$10,000.  J.  L.  Megrue,  H.  B.  Bohman, 
C.  A.  Black,  P.  T.  G.  Megrue,  W.  W. 
Ranson. 

The  Cooper  Iron  &  Metal  Co.,  Steu- 
benville,  $10,000.  B.  F.  Cooper,  J. 
Cooper,  A.  R.  Fried,  A.  W.  Fried,  Har- 
ry Cooper. 

The  Painesville  Laundry  Co.,  Pain- 
esville,  10,000.  G.  S.  Northway,  G. 
H.  Northway,  C.  J.  Nicholas,  G.  M. 
Warren,  Edna  Nicholas. 

The  McCoy  &  Garaux  Drilling'  Co., 
Canton,  $50,000.  W.  Herbruck,  F.  B. 
Melchoir,  M.  Safranek,  F.  J.  Wilson, 
James  Schlemmer. 

The  Physicians*  Laboratories  Co., 
Columbus,  $10,000.  Benjamin  Bell, 
Ernest  Austin,  Kenneth  Deckard,  Jo- 
seph H.  Royer,  F.  A.  Siegel. 

The  Harmont  Mfg.  Co.,  Cleveland, 
$1,000.  Henry  G.  Dumont,  Eugene  H. 
Dumont,  Isabel  M.  Dumont,  George  F. 
Kent,  Sidney  R.  Feil. 

The  Smith  Cash  Store  Co.,  Ironton, 
$10,000.  Lou  D.  Smith,  Joseph  C. 
Smith,  Edw.  J.  Smith,  Grace  Rich- 
ards Snllie  J.  Smith. 

The  E.  J.  Frechtling  Coal  Co.,  Ham- 
ilton, $50,000.  Guy  C.  Mitchell,  El- 
more J.  Frechtling,  Robert  N.  Shotts, 
Brandon  R.  Millikin,  Millikin  Shotts. 

The  Hill  Restaurant  Co.,  Akron, 
$5,000.  Adelbert  W.  Mooney,  Arthur 
P.  Stouffer,  Charles  F.  Schutz,  Madia 
Shaffer,  Carolos  0.  Oberholtzer. 

The  Tootsy  Togs  Co.,  Cleveland, 
$10,000.  A.  G.  Tallisman,  C.  B.  Tink- 
er, S.  C.  Klein,  E.  R.  Klein,  J.  A.  Mul- 
ligan. 
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The  Auto  Heater  and  Mfg.  Co., 
Cleveland,  $10,000.  Walter  B.  Fuller, 
Charles  A.  Phipps,  William  F.  Kees, 
R.  Perlman,  N.  C.  Kees. 

The  C.  G.  Whinfrey  Co.,  Cleveland, 
$10,000.  Grace  Pettit,  M.  V.  Locher, 
Fred  J.  Young,  R.  J.  Sachs,  Rees  H. 
Davis 

The  Cylinder  Welding  Co.,  Cleve- 
land, $10,000.  J.  M.  Winton,  Bernard 
M.  Kimball,  John  J.  Line,  Katherine 

B.  Winton,  Nellie  C.  Line. 

The  Crown  Rubber  Products  Co., 
Cleveland,  $10,000.  Joseph  F.  Car- 
penter, H.  F.  Rolf,  H.  B.  Hoener,  Rob- 
ert A.  Graham,  Edward  V.  Dake. 

The  Henrici  Co.,  Cleveland,  $10,000. 
Beatrice  Henrici,  W.  H.  Temblett,  H. 
K.  Smith,  Frank  Dale,  Florence  C. 
Alexander. 

The  Garson  Lumber  and  Supply 
Co.,  Cleveland,  $2500.  M.  J.  Firth,  K. 
E.  Hagerty,  Max  Garson,  M.  Gold- 
stein, A.  Barbian. 

The  Hooven  Mfg.  &  Sales  Co., 
Cleveland,  $60,000.  A.  H.  Mavis, 
Clara  B.  Mavis,  L.  E.  Green,  T.  A. 
McCall,  Florence  C.  Alexander. 

The  Euclid-Streator  Co.,  Cleveland, 
$500.  Frank  C.  Newcomer,  Otto  Mil- 
ler, C.  W.  Grandin,  W.  J.  O'Neill.  J. 
R.  Nutt. 

The  Drawing  Master  Sales  Co., 
Cleveland,  $2500.  R.  B  Newcombr  M. 
Y.  Yost,  A.  G.  Newcomb,  Erma  Da- 
VoU,  Margaret  Fahey. 

The  Bush  Bros.  Co.,  Cleveland,  $5,- 
000.  H.  M.  Farnsworth,  F.  M.  Fams- 
worth,  L.  M.  Blair,  Conrad  Hessler, 
W.  F.  Palmer. 

The  Mayfield  Electrical  Co.,  South 
Euclid,  $10,000.  William  T.  Amos, 
Harry  F.  VoUmer,  Sr.,  Harry  F.  VoU- 
mer,  Jr.,  Clarence  M.  Vollmer,  James 

C.  Riccardi. 

The  Eldridge  Realty  Co.,  Toledo, 
$10,000.  Frank  E.  Miller,  Stuart  S. 
Wall,  Paul  William  Alexander,  Marie 
Schmidt,  Earle  Peters. 

The  H.  0.  F.  Motor  Mfg.  Co.,  Cleve- 
land, $100,000.  W.  T.  Holliday,  A.  B. 
Oakes,  Maurice  F.  Hanning,  William 
A.  McAfee,  Charles  M.  Buss. 

The  North  Hill  Savings  and  Loan 
Co.,  Akron,  $500,000.  A.  M.  George, 
J.  Earl  Cox,  John  Mcintosh,  Harry  F. 
Clark,  Fred  M.  Hall. 

The  Standard  Dry-Cleaning,  Dye- 
ing &  Laundry  Co.,  Yellowspring, 
$10,000.  William  Hughes,  James  M. 
Long,  John  H.  Williams,  Albert  A. 
Lawson,  Joseph  C.  Hunter,  Jr. 


The  Walter  Kline  Engineering  Co., 
Chillicothe,  $1,000.  Wesley  Herten- 
stein.  Bertha  Kline,  C.  A.  Herten- 
stein,  Walter  W.  Boulger,  Walter 
Kline. 

The  Frechtling-Mitchell  Co.,  Ham- 
ilton, $100,000.  Guy  C.  Mitchell,  El- 
more  Frechtling,  Robert  N.  Shotts, 
Brandon  R.  Millikin,  Millikin  Shotts. 

The  Arcanum  Athletic  and  Amuse- 
ment Co.,  Arcanum,  $5,000.  C.  A. 
Rosser,  Frank  Lytle,  C.  A.  Weiaen- 
barger,  W.  O.  Moore,  G.  T.  Riegle. 

The  William  B.  Wick  Lumber  Co., 
Hamilton,  $60,000.  William  B.  Wick, 
A.  W.  Henneberger,  E.  T.  Wick,  M. 
Wick,  Brandon  R.  Millikin. 

The  Francis  Coal  Co.,  Wellsville, 
$75,000.  Jess  R.  Philips,  Grant  Grif- 
fith, Thomas  L.  Sattarelli,  W.  A. 
Griffith,  William  H.  Hunt. 

The  Alexander  Black  Cloak  Co., 
Toledo,  $1,000.  A.'  M.  Streicher,  Sam 
Steinberg,  Louis  Sincere,  Sigmond 
Sanger,  L.  H.  Mark. 

The  W.  R.  Roberts  Machine  Co., 
Allen  County,  Lima,  $4,000.  W.  R. 
Roberts.  Edgar  S.  Wells,  E.  W.  Rob- 
erts, E.  F.  Stallsmith,  Edgar  M. 
Webb. 

The  E.  W.  Ashe  Motor  Co.,  East 
Cleveland,  $1,000.  E.  W.  Ashe,  Anne 
C.  Ashe,  J.  H.  Laughlin,  M.  C.  Kale, 
H.  D.  Marble. 

The  L.  &  S.  Realty  Co.,  Cleveland, 
$10,000.  William  W.  Rosenzweig,  F. 
F.  Chapin,  J.  Freeman,  Julius  Galvin, 
Louis  Galvin. 

The  John  J.  Ray  Co.,  Cleveland, 
$10,000.  K.  Youkel,  E.  G.  Nally,  Ger- 
ald Richland,  Charles  R.  Chisholm, 
M.  B.  Ozier. 

The  Tasty  Doughnut  Co.,  Toledo, 
$10,000.  Marie  Schmidt,  lone  Schri- 
nel,  Frank  E.  Miller,  Stuart  S.  Wall. 
Randolph  P.  Whitehead. 

The  Bonnie  Mfg.  Co.,  Cincinnati, 
$2,500.  E.  L.  Beckwith,  Emma  L. 
Sauer,  Frances  Gertrude  Church,  Ben- 
nie  Beckwith,  F.  S.  Church. 

The  Co-operative  Cloak  Co.,  Cleve- 
land, $5,000.  L.  J.  Kohn,  Charles  E. 
Phipps,  D.  C.  Wilson,  J.  A.  Klein,  L. 
M.  Wilson. 

The  Columbus  Milling  Co..  Colum- 
bus, $150,000.  John  G.  Emrich,  Ellis 
A.  Jones,  A.  C.  Smith,  F.  G.  Koemer, 
Hiram  Ingalls. 

The  Safety  Switch  Distributing  Co., 
Canton,  $10,000.  John  I.  Bahl,  O.  P. 
Aughinbaugh,  Eva  E.  Schuster,  Henry 
W.  Paulus,  L.  E.  Allen. 
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The  A.  J.  Simpson  Co.,  Huron,  $10,- 
000.  James  H.  Simpson,  Gilbert  Neil 
Halen,  R.  H.  Rice,  Lee  Stroup,  Bertha 
Segert. 

The  Darke  County  Lumber  Co., 
Greenville,  |120,000.  Charles  J.  Herr, 
G.  H.  Rehmert,  G.  H.  Worch,  E.  F. 
Remert,  L.  H.  Herr. 

The  Lisbon  Ag^ricultural  Lime  Co., 
Lisbon,  $50,000.  G.  E.  Romano,  Al- 
fred DeLorenzo,  Merceda  Glora,  Ma- 
rian A.  Pizzi,  Helen  G.  Poulson. 

The  Sol  and  Harry  B.  Slavin  Co., 
Dayton,  $60,000.     Sol   Slavin,   Harry 

B.  Slavin,  Louis  Slavin,  Norman  Sla- 
vin, A.  C.  Wolf. 

The  Krebs-Wells  Controller  Co., 
Clyde,  $625.  Lowell  B.  Close,  Pearl 
L.  Close,  Fred  Whitcomb,  D.  E.  Perin, 
M.  D.  Close. 

The  Quality  Hardware  Co.,  Canton, 
$50,000.    Hugh  M.  Comstock,  Thomas 

C.  Whipple,  James  W.  Pinkerton,  M. 
L.  Fowler,  William  B.  Quinn. 

The  Stuart  B.  Norris  Co.,  Colum- 
bus, $500.  Stuart  B.  Norris,  Paul  A. 
McDonald,  Lucinda  E.  Nieman,  F.  W. 
Freeman,  Clayton  A.  McCleary. 

The  Harrison-Bakei*  Co.,  Columbus, 
$10,000.  F.  C.  Harrison,  J.  P.  Baker, 
W.  M.  Harrison,  Hazel  S.  Terry,  Ho- 
mer Wolfe. 

The  North  Olmsted  Bank  Co..  N. 
Olmsted,  $25,000.  J.  D.  Nichols,  Paul 
J.  Brown,  F.  W.  Treadway,  William 
G.  Knopp,  George  L.  Dewey. 

The  C.  B.  Klingensmith  Co.,  Young- 
stown,  $75,000.  C.  B.  Klingensmith, 
David  Millar,  C.  A.  Manchester,  L.  M. 
Montgomery,  H.  L.  Pudrith. 

The  Lima  Tent  and  Awning  Co., 
Lima,  $5,000.  S.  Otis  Dotson,  Nettie 
Dotson,  R.  M.  Dotson,  Frances  Dash- 
er, J.  F.  Emans. 

The  Shute  Co.,  Columbus,  $20,000. 
George  P.  Shute,  Simon  P.  Reitz,  D. 

D.  Davis,  C.  P.  Davisfi  Simon  Labold. 
The     Findlay-Fostoria    Amusement 

Co.,  Findlay,  $50,000.  D.  W.  Starr, 
C.  S.  Whipple,  Lewis  Block,  Lewis 
Hendricks,  C.  E.  Longbrake. 

The  Adele  Realty  Co.,  Cleveland, 
$25,000.  Lawrence  M.  Rich,  D.  J. 
Zinner,  A.  W.  Haiman,  D.  A.  Levine, 
O.  J.  Zinner. 

The  Ohio  Syndicate  Co.,  Cleveland, 
$720.  John  A.  Alburn,  G.  Norman 
Haas,  Alta  P.  Mead,  F.  N.  Acker,  C. 
C.  Hague. 

The  Hull  Motor  Co.,  Canfield,  $12,- 
000.  C.  H.  Hull,  B.  M.  Powers,  T.  C. 
Rose,  G.  H.  Diver,  Herbert  Delfs. 


The  Cincinnati  Riverside  Realty  Co., 
Cincinnati,  $150,000.  George  Len- 
hardt,  Elmer  Roth,  Leo  Breslin,  Har- 
ry Boyd,  Charles  Wiseman. 

The  Pacific  Tractor  and  Machin- 
ery Co.,  Bucyrus,  $1,000.  J.  E.  Mor- 
ley,  James  P.  Wood,  Henry  A.  Mart- 
ing,  Eben  H.  Jones,  King  Tolles. 

The  Patented  Automobile  Specialty 
Mfg.  Co.,  Youngstown,  $3,000.  Max 
Knell,  Louis  Knell,  Ida  Becker,  Sam- 
uel Z.  Schaevitz,  S.  J.  Hurwitz. 

The  Builders'  Supply  Co.,  Mans- 
field, $25,000.  R.  M.  Schell,  Jacob 
Wolf,  H.  M.  Schell,  V.  D.  Wolf,  R.  W. 
Schell. 

The  Toledo  Romper  Co.,  Toledo, 
$10,000.  Hiram  R.  Berry,  Arthur  E. 
Lange,  Charles  H.  Osten,  John  A. 
Pingel,  William  F.  Herman. 

The  George  H.  Nowland  Co.,  Cin- 
cinnati, $100,000.  George  H.  Now- 
land, C.  C.  Nowland,  L.  C.  Nowland, 
G.  W.  Anderson,  Henry  Vordenberg. 

The  Krueger-Sackman  Stone  Co., 
Toledo.  $35,000.  Ernest  L.  Krueger, 
Meta  H.  Krueger,  William  Bossert, 
Herman  A.  Krueger,  Otto  C.  Krueger. 

The  R.  J.  Puska  Co.,  E.  Cleveland, 
$5,000.  Ralph  J.  Puska,  Pearl  Puka, 
H.  Boyd,  Helen  Morgan,  George  F. 
Pontius. 

The  Thomas  B.  Punshon  Engineer- 
ing Co.,  Cincinnati,  $35,000.  Thomas 
B.  Punshon,  Joseuh  V.  Morrison,  Clif- 
ford L.  Koops,  Leo  J.  Brumleve,  Jr., 
E.  M.  Zinser. 

The  Metropolitan  Construction  Co., 
Akron.  $10,000.  Charles  J.  Costigan, 
J.  L.  McCormick,  F.  E.  Walter,  C.  F. 
Schnee,  Joseph  Thomas. 

The  Wildberg  Box  Co.,  Cincinnati, 
$50,000.  Henry  Wildberg,  S.  Horace 
Wildberg,  Sidney  G.  Strieker,  R. 
Wildberg,  Edgar  M.  Johnson. 

The  Legal  Service  Co.,  Cleveland, 
$10,000.  R.  S.  Koch.  C.  A.  Miller.  E. 
J.  Warrick,  H.  E.  Allport,  A.  C.  Rog- 
ers. 

The  Bradrick  Fruit  Growers'  Co- 
onerative  Association,  Union  Town- 
ship. Millard  Riley,  William  Rilev, 
W.  S.  Roster,  W.  O.  Thacker,  B.  W. 
Russell.     (No  capital  stock.) 

The  Gallia  Fruit  Growers'  Co-op- 
erative Association,  Gallipolis.  E.  J. 
Riggs,  F.  H,  Beach,  Stanley  Plymale, 
R.  B.  Cruickshank,  H.  C.  Ingerson. 

The  Movalong  Sign  Co.,  Cincinnati, 
$15,000.  David  M.  Drucker,  Edward 
BrumhofF,  George  W.  Noyes,  G.  W. 
Williams,  Hugh  H.  Bates. 
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The  Gali  De  Mamay  American  Bal- 
let Co.,  Cleveland,  |20,000.  Gali  De 
Mamay  Lobojko,  Tadeusz  Lobojko, 
Mrs.  W.  R.  Clark,  Adolph  Mehlsack, 
A.  M.  Bonis. 

The  Motor  Rims  Manufacturers' 
Co.,  Cleveland,  $500.  John  H.  Smart, 
C.  B.  Ford,  M.  McGinness,  George 
Wyman,  P.  W.  Studer. 

The  Frist  State  Bank  of  Louisville, 
$50,000.  Frank  Collins,  Patrick  D. 
Slyne,  Urban  A.  Wemet,  Henry  A. 
Roemer,  Daniel  W.  Krabill. 

The  Lupton  Hill  and  Lupton  Co., 
Dayton,  |10,000.  L.  Everett  Lupton, 
Earl  M.  Hill,  C.  A.  Lupton,  Anna  L. 
Lupton,  Laura  E.  Lupton,'  Alice  M. 
HiU. 

The  Charles  E.  Phipps  Co.,  Cleve- 
land, $10,000.  L.  J.  Kohn,  L.  M.  Wil- 
son, Joseph  A.  Klein,  Charles  E. 
Phipps,  John  F.  Danner. 

The  Jay  H.  Maish  Co.,  Marion,  $10,- 
000.  Jay  H..  Maish,  W.  M.  Maish. 
Mrs.  M.  W.  Maish,  Dorothy  H.  Maish, 
Grant  E.  Mouser,  Jr. 

The  Union  Station  Transfer  Co., 
Dayton,  $150,000.  H.  W.  Almoney, 
Gaylord  T.  Heinz,  W.  G.  Davidson, 
Charles  H.  Kumler,  Virgil  Schaeffer. 

The  Nottingham  Hospital  Co., 
Cleveland,  $10,000.  John  W.  Lane, 
R.  P.  Keelor,  George  C.  Dissette,  Hen- 
ry C.  Dawson,  M.  F.  McGuire. 

The  Cincinnati  Stationery  &  Sup- 
ply Co.,  Cincinnati,  $5,000.  Julius  R. 
Samuels,  Dora  Drury,  Alvina  Reek- 
man,  Ethel  G.  Allen,  Morris  Samuels. 

The  Breeze  Point  Co.,  Cleveland, 
$10,000.  E.  T.  Kindt,  L.  D.  Garman, 
M.  R.  Williams,  William  H.  Chapman, 
V.  L.  Stanford. 

The  Miller  Ink  &  Paste  Co.,  Cin- 
cinnati, $15,000.  John  M.  Miller,  E. 
H.  Matthews,  F.  C.  Busching,  B.  E. 
Pace,  F.  O.  Valentine. 

Increases 

The  Fried-Biederman  Co.,  Cleve- 
land, from  $175,000  to  $210,000. 

The  Federal  Realty  &  Improvement 
Co.,  Columbus,  from  $50,000  to  $75,- 
000. 

The  Ohio- Medical  Products  Co.,  Co- 
lumbus, from  $20,000  to  $150,000. 

The  Putnam  County  Producing  and 
Refining  Co.,  Continental,  $20,000  to 
$50,000. 

The  Enterprise  Meat  &  Fish  Co., 
Cleveland,  from  $5,000  to  $10,000. 

The  Toledo  Plate  &  Window  Glass 
Co.,  Toledo,  from  $300,000  to  $700,000. 


The  Mount  Cherry  Coal  Co.,  Colum- 
bus, from  $600,000  to  $900,000. 

The  Warren  Tool  and  Forge  Co., 
Warren,  from  $1,550,000  to  $1,800,- 
000. 

The  Columbus  Malleable  Iron  Co., 
Columbus,  from  $75,000  to  $300,000. 

The  United  Fisheries  Co.,  San- 
dusky, from  $50,000  to  $125,000. 

The  Ansonia  Lumber  Co.,  Ansonia, 
from  $5,000  to  $45,000. 

The  Pearl  St.  Savings  &  Trust  Co., 
Cleveland,  from  $600,000  to  $1,500,- 
000. 

The  A.  J.  Miller  Co.,  Bellefontaine, 
from  $500  to  $5,000  no  par  and  $50,- 
000  preferred  stock. 

The  Sterling  Glass  Co.,  Cincinnati, 
from  $75,000  to  $125,000. 

The  Comer  Mfg.  Co.,  Dayton,  from 
$15,000  to  $500,000. 

The  Empire  Paper  Co.,  Middletown, 
from  $100,000  to  $200,000. 

The  Marting  Ore  Co.,  Cleveland, 
from  $10,000  to  $500,000. 

The  Mercer  Garage  and  Electrical 
Co.,  Zanesville,  from  $10,000  to  $35,- 
000. 

The  Bryan  Show  Case  Co.,  Bryan, 
from  $42,000  to  $75,000. 

The  People's  Savings  &  Loan  Co., 
Bucyrus,  from  $2,500,000  to  $5,000,- 
000. 

The  East  Oakwood  Club,  Oakwood, 
from  $15,000  to  $50,000. 

The  Gem  City  Machine  Co.,  Dayton, 
from  $25,000  to  $225,000. 

The  Toledo  Builders'  Supply  Co., 
Toledo,  from  $200,000  to  $500,000. 

Decreases 

The  Studebaker  Sales  Co.,  Cleve- 
land, from  $500,000  to  $5,000. 

The  Painters'  Products  &  Mfg.  Co., 
Cleveland,  $75,000  to  $15,000. 

The  Recording  &  Computing  Ma- 
chines Co.,  Dayton,  $4,000,000  to  $1,- 
000,000. 

The  Northern  &  Southern  Coal  Co., 
Columbus,  from  $500,000  to  $10,000. 

The  Dayton  Fare  Recoixier  Co., 
Dayton,  from  $500,000  to  $50,000. 

The  Buckingham  Coal  Co.,  Colum- 
bus, from  $250,000  to  $10,000. 

The  Eagle  Picher  Lead  Co.,  Cincin- 
nati, from  $10,000  to  $9,968,000. 

The  Nelson-Sheppard  Co.,  Colum- 
bus, from  $75,000  to  $65,000. 

The  Hodges  Stucco  Machine  Co., 
Cincinnati,  from  $50,000  to  $15,000. 

The  Restaurant  Equipment  Co., 
Cleveland,  from  $30,000  to  $10,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2424 — ^In  the  Matter  of  the  Application  of  The  Randolph,  Suf- 
field  and  St.  Joseph  Electric  Light  and  Power  Company  to  Issue 
and  Dispose  of  Capital  Stock.    Prayer  Granted. 


(Dated  January  4,  1922.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  contained  in  said  application  and  the  sworn  statements 
and  exhibits  filed  in  connection  therewith,  and  other  documentary 
evidence  submitted,  that  the  taking  of  oral  testimony  herein  is 
unnecessary,  this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Randolph,  Sufiield  and  St.  Joseph  Electric  Light  and 
Power  Company,  (a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  asking  the  consent 
and  authority  of  this  Commission  to  issue  and  dispose  of  common 
capital  stock  of  the  par  value  of  $10,000  and  seven  per  cent,  pre- 
ferred capital  stock  of  the  par  value  of  ?20,000,  the  proceeds 
arising  from  the  sale  thereof  to  be  used  to  pay  the  applicant's  or- 
ganization expenses,  to  provide  for  the  construction  and  equipment 
of  an  electrical  distribution  system  to  furnish  service  in  and  about 
the  villages  of  Randolph,  St.  Joseph  and  Sufiield,  and  to  provide  a 
working  capital  with  which  to  carry  on  its  business  as  an  electrical 
utility. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent  in- 
quiry and  investigation  thereupon. 

That  the  applicant,  in  the  launching  of  its  project,  has 
incurred  expenses  for  legal,  engineering  and  organization  pur- 
poses of  the  approximate  sum  of  $1,000 ;  has  in  contemplation, 
or  under  contract,  the  provision  of  a  fully  equipped  electrical 
utility,  furnishing  service  in  and  about  the  villages  of  Ran- 
dolph. St.  Joseph  and  Suffield,  the  cost  of  which  has  been  esti- 
mated at  the  sum  of  $26,210.77,  and,  for  the  prosecution  of  its 
business  will  require  a  working  capital  of  approximately 
$2,500,  and 

That  the  issue  of  applicant's)  said  common  capital  stock  of  the 
par  value  of  $10,000  and  its  said  preferred  capital  stock  of  the 
par  value  of  $20,000  is  reasonably  required  and  the  money  to 
be  procured  thereby  necessary  for  the  payment  and  discharge 
of  its  obligations;  the  construction,  completion,  extension  and 
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improvement  of  its  facilities,  and  the  maintenance  and    im- 
provement of  its  service,  as  aforesaid, 
and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  capital  stock  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Randolph,  Suffield  and  St.  Joseph  Elec- 
tric Light  and  Power  Company  be,  and  hereby  it  is  authorized  to 
issue  its  common  capital  stock  of  the  par  value  of  ten  thousand 
dollars  ($10,000)  and  its  seven  per  cent,  preferred  capital  stock  of 
the  par  value  of  twenty  thousand  dollars  ($20,000),  and  that  said 
capital  stocks  be  sold  for  the  highest  price  obtainable,  but  not  less 
than  the  par  value  thereof.     It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capital 
stocks  be,  by  the  applicant,  devoted  to  and  used  for  the  following 
purposes,  and  no  others,  to- wit: 

The  payment  of  its  organization,  legal  and  engi- 
neering fees  $  1,000.00 

The  payment  of  the  cost  of  providing,  erecting  and 
equipping  the  electrical  utility  in  and  about 
the  village  of  Randolph,  St.  Joseph  and  Suf- 
field, more  particularly  described  in  the  ex- 
hibits filed  herein,  the  cost  of  which  has  been 
estimated  at  the  sum  of 26,210.77 

To  be  used  as  a  working  capital,  approximately....      2,500.00 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission, semi-annually  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  its  said 
capital  stocks  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 


No.  2426 — In  the  Matter  of  the  Application  of  The  Vanlue  Electric 
Light  Company  for  Consent  and  Authority  to  Issue  $15,000  Com- 
mon Capital  Stock.    Prayer  Granted. 


(Dated  January  4,  1922.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  contained  in  said  application  and  the  sworn  statements 
and  exhibits  filed  in  connection  therewith,  and  other  documentary 
evidence  submitted,  that  the  taking  of  oral  testimony  herein  is 
unnecessary,  this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Vanlue  Electric  Light  Company,  (a  corporation  duly 
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organized  and  existing:  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio),  asking  the  consent  and  authority  of  this  Commission  to 
issue  and  dispose  of  common  capital  stock  of  the  par  value  of  fif- 
teen thousand  dollars,  the  proceeds  arising  from  the  sale  thereof 
to  be  used  to  pay  applicant's  organization  expenses  and  the  cost  of 
providing  and  installing  an  electric  transmission  line  from  Carey, 
Ohio,  to  Vanlue,  Ohio,  and  a  comprehensive  electric  distribution 
system  in  the  territory  adjacent  to  said  line. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent  in- 
quiry and  investigation  thereupon: 

That  the  applicant,  in  addition  to  its  organization  ex- 
penses of  $500,  has  contracted  for  the  construction  and  equip- 
ment of  an  electrical  transmission  line,  to  extend  from  the 
village  of  Carey,  Ohio,  to  the  village  of  Vanlue,  Ohio,  and  a 
comprehensive  distribution  system  in  the  territory  adjacent 
to  said  line,  the  total  cost  of  which  should  be  the  sum  of 
$11,100,  and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $11,600  is  reasonably  required  and  the  money 
to  be  procured  thereby  necessary  for  the  payment  of  appli- 
cant's obligations  and  the  construction,  completion,  extension 
and  improvement  of  its  facilities,  as  aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  applicant's  common  capital  stock  of  the  par  value  of  eleven 
thousand,  six  hundred  dollars  should  be  granted.     It  is,  therefore. 

Ordered,  That  said  The  Vanlue  Electric  light  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the 
par  value  of  eleven  thousand,  six  hundred  dollars  ($11,600),  and 
that  said  capital  stock  be  sold  for  the  highest  price  obtainable,  but 
not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be,  by  the  applicant,  devoted  to  and  used  for  the  following 
purposes,  and  no  others,  to-wit: 

The  payment  of  applicant's  organization,  legal  and 

promotion  expenses $     500.00 

The  payment  of  the  cost  of  constructing  and  equip- 
ping an  electric  transmission  line  from  the 
village  of  Carey  to  the  village  of  Vanlue,  Ohio, 
and  a  comprehensive  electric  distribution  sys- 
tem in  the  territory  adjacent  thereto 11,100.00 


$11,600.00 
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It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  its 
capital  stock  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 
It  is  further 

Ordered,  That  consent  and  authority  to  issue  and  dispose  of 
common  capital  stock  of  the  additional  par  value  of  three  thousand, 
four  hundred  dollars,  be,  and  hereby  the  same  is  denied. 


No.  2456— In  the  Matter  of  the  Application  of  The  Lion  Light,  Heat 
and  Power  Company  for  an  Order  Authorizing  the  Issue  of  Com- 
mon Stock. 


(Dated  January  4,  1922.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  contained  in  said  application  and  the  sworn  statements 
and  exhibits  filed  in  connection  therewith,  and  other  documentary 
evidence  submitted,  that  the  taking  of  oral  testimony  herein  is 
unnecessary,  this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Lion  Light,  Heat  and  Power  Company,  (a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Ohio,  with  its  principal  place  of  business  in  the  city  of 
Cincinnati),  asking  the  consent  and  authority  of  this  Commission 
to  issue  and  dispose  of  common  capital  stock  of  the  par  value  of  one 
thousand  dollars,  the  proceeds  arising  from  the  sale  thereof  to  be 
used  to  pay  the  consideration  for  the  switchboard,  meters,  etc., 
composing  the  physical  property  which  the  applicant  has  contracted 
to  purchase  for  the  agreed  consideration  of  $1,000. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent  in- 
quiry and  investigation  thereupon: 

That  the  applicant  has  contracted  to  pay  the  sum  of  $1,- 
000  for  certain  meters,  switchboard  and  other  apparatus, 
properly  installed,  to  be  used  in  the  carrying  on  of  its  busi- 
ness as  a  public  utility,  which  said  apparatus  is  reasonably 
worth  the  amount  of  said  agreed  consideration,  and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $1,000  is  reasonably  required  and  the  money  to 
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be  procured  thereby  necessary  for  the  payment  and  discharge 
of  applicant's  aforesaid  indebtedness, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  common  capital  stock  should  be  granted.  It  is,  there- 
fore, 

Ordered,  That  said  The  Lion  Light,  Heat  and  Power  Company 
be,  and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  par  value  of  one  thousand  dollars  ($1,000),  and  that  said  capital 
stock  be  sold  for  the  highest  price  obtainable,  but  not  less  than  the 
par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  com- 
mon capital  stock  be  devoted  to,  and  used  to  pay  the  agreed  consid- 
eration fpr  the  switchboard,  meters  and  other  apparatus,  properly 
installed,  enumerated  and  described  in  the  application  herein,  which 
the  applicant  has  contracted  to  purchase  for  the  sum  of  $1,000,  and 
for  no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission, within  fifteen  days  after  the  consummation  of  each  trans- 
action of  the  issue  and  disposition  of  said  common  capital  stock  and 
the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order.     It  is  further 

Ordered,  That  the  finding  as  to  the  value  of  said  apparatus,  so 
to  be  acquired  by  the  applicant,  hereinbefore  set  forth  shall  not  be 
binding  upon  this  Commission  in  any  future  proceeding  involving 
the  subjects  of  rates  and/or  service. 


ATTORNEY  GENERAL 


Where  a  Public  Utility  Has  Appealed  From  a  Decision  of  the  State 
Tax  Commission  Determining:  the  Value  of  Its  Property  for  Taxa- 
tion and  Such  Utility  Makes  a  Tender  of  the  Amount  of  Taxes 
Which  it  Deems  Sufficient,  and  Upon  Such  Appeal  a  Larger 
Amount  of  Taxation  is  Found  to  Be  Due,  Such  Public  Utility 
Will  Be  Required  to  Pay  the  Difference  Between  the  Amount 
Tendered  and  the  Amount  Found  to  Be  Due  and  also  a  Penalty 
Thereon. 


No.  2752.— (Opinion  Dated  December  31,  1921.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio: 

Gentlemen — ^The  Commission  requests  the  opinion  of  this  de- 
partment upon  the  following  questions: 

"A  public  utility  whose  property  has  been  assessed  for 
taxation  for  1921  has  appealed  from  the  determination  of  this 
Commission  to  the  Court  of  Common  Pleas  as  provided  under 
Section  561 1-,  G.  C.  In  all  probability  the  case  will  not  be 
heard  before  the  time  for  the  payment  of  the  tax  for  the  first 
half  year  has  expired. 

If,  while  this  suit  is  pending  and  before  the  time  for  the 
payment  of  the  tax  has  expired,  the  company  makes  a  tender 
of  the  amount  of  tax  upon  the  basis  which  it  considers  to  be 
the  true  value  of  the  property,  will  it  be  liable  for  any  penalty 
for  failure  to  pay  the  entire  amount  charged?  If  so,  upon 
what  basis  should  the  penalty  be  computed? 

The  answer  to  this  inquiry  involves  the  interpretation  of 
Sections  5609  and  5611-3,  G.  C." 

The  sections  referred  to  in  the  Commission's  letter  are,  in  part, 
as  follows: 

"Sec.  5611-3.  In  case  of  the  institution  of  such  proceed- 
ing, liability  for  taxes  upon  the  property  in  question,  and  for 
non-payment  of  taxes  within  the  time  required  by  law,  shall 
relate  back  to  the  date  of  the  original  valuation  or  determina- 
tion, and  liability  for  taxes  and  for  any  penalty  for  non-pay- 
ment thereof  within  the  time  required  by  law,  shall  be  based 
upon  the  valuation  as  finally  determined." 

"Sec.  5609.  *  *  *  The  determination  of  any  such  com- 
plaint (by  a  board  of  revision)  shall  relate  back  to  the  date 
when  the  lien  for  taxes  for  the  current  year  attached,  or  as  of 
which  liability  for  such  year  was  determined,  and  liability 
for  taxes,  and  for  any  penalty  for  non-payment  thereof  within 
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the  time  required  by  law,  shall  be  based  upon  the  valuation  or 
assessment  as  finally  determined.  Each  complaint  shall  state 
the  amount  of  over-valuation,  under-valuation,  or  illegal  valua- 
tion, complained  of ;  and  the  treasurer  may  accept  any  amount 
tendered  as  taxes  upon  property  concerning  which  a  complaint 
is  then  pending,  and  if  such  tender  is  not  accepted  no  penalty 
shall  be  assessed  because  of  the  non-payment  thereof.  The  ac- 
ceptance of  such  tender,  however,  shall  be  without  prejudice 
to  the  claim  for  taxes  upon  the  balance  of  the  valuation  or 
assessment.  A  like  tender  may  be  made,  with  like  effect,  in 
case  of  the  pendency  of  any  proceeding  in  court  based  upon  an 
illegal  excessive  or  illegal  valuation." 

It  is  apparent  from  an  examination  ol[  the  last  sentence  of  Sec- 
tion 5609  that  its  provisions  qualify  Section  5611-3.  It  is  true  that 
the  language  referred  to  was  found  in  Section  5609  before  the  date 
of  its  last  amendment  in  108  Laws,  Part  I,  557.  The  section, 
however,  was  enacted  in  107  Ohio  Laws,  29,  by  the  same  general 
assembly  which  enacted  Section  5611-3  (107  0.  L.,  550).  Being  in 
pari  materia,  it  is  believed  that  the  two  sections  should  be  construed 
together,  and  that  a  taxpayer  who  has  resorted  to  Section  5611-1 
and  succeeding  sections  of  the  General  Code  is  entitled  to  the  benefit 
of  the  privilege  of  the  tender  provided  for  in  Section  5609. 

To  be  sure,  Section  5611-3  expressly  provides  that  "liability  for 
taxes  and  for  any  penalty  for  non-payment"  shall  be  based  upon  the 
valuation  as  finally  determined.  This  section  would  therefore  op- 
erate if  no  tender  were  made,  but  the  proceedings  under  Section 
5611-1  might  continue  until  after  the  time  at  which  the  taxes  would 
become  delinquent.  But  if  a  tender  is  made.  Section  5609  would 
seem  to  govern  and  it  becomes  the  section  which  ultimately  has  to 
be  considered. 

In  considering  this  section  it  is  worthy  of  notice  that  language 
like  that  just  referred  to  as  being  found  in  Section  5611-3  is  likewise 
found  in  Section  5609  (see  the  first  sentence  of  the  section  as  above 
quoted).  One  policy  therefore  runs  through  the  two  sections, 
namely,  that  the  filing  of  a  complaint  shall  not  of  itself  prevent  the 
ultimate  accrual  of  a  penalty  for  the  non-payment  of  the  tax  at  the 
time  when  but  for  the  filing  of  the  complaint  it  should  have  been 
paid,  but  that  the  amount  of  the  penalty  shall  be  based  upon  the 
aniount  of  the  tax  as  determined  by  the  final  action  on  the  com- 
plaint when  taken ;  this  is  so  whether  the  complaint  is  filed  with  the 
board  of  revision  or  in  the  form  of  a  "petition  in  error"  filed  in  the 
common  pleas  court  under  Section  5611-2  of  the  General  Code.  The 
provision  for  the  making  of  a  tender  and  its  effect  is  therefore  to  be 
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regarded  as  an  exception  to  or  qualification  of  the  rule  based  upon 

this  policy.    It  is  not  to  be  considered  separately  from  the  general 

principle  from  which  the  policy  is  derived,  but  as  a  part  of  it. 

The  words  immediately  requiring  consideration  are  as  follows : 

"the  treasurer  may  accept  any  amount  tendered  as  taxes  upon 
property  concerning  which  a  complaint  is  then  pending,  and  if 
such  tender  is  not  accepted  no  penalty  shall  be  assessed  be- 
cause of  the  noh-payment  thereof.  The  acceptance  of  such 
tender,  however,  shall  be  without  prejudice  to  the  claim  for 
taxes  upon  the  balance  of  the  valuation  or  assessment.'' 

The  first  clause  aboye  quoted  expressly  authorizes  the  treas- 
urer to  accept  less  than  the  amount  charged  on  his  duplicate,  in 
cases  in  which  a  complaint  or  a  proceeding  in  court  is  pending.  The 
last  sentence  thereof  saves  the  claim  for  taxes  upon  the  balance 
of  the  valuation  or  assessment  over  and  above  the  amount  tendered 
and  accepted.  The  second  and  vital  clause  provides  that  if  the  ten- 
der is  not  accepted  no  penalty  shall  be  assessed  because  of  the  non- 
payment thereof.  Of  course,  if  the  tender  is  accepted  no  penalty  is 
to  be  assessed  because  of  non-payment  because  there  has  been  a 
payment. 

The  precise  question  is  as  to  whether  the  partial  payment  or 
tender  is  to  have  the  effect  of  preventing  the  imposition  of  any  pen- 
alty, no  matter  what  be  the  ultimate  determination  of  the  complaint 
or  "petition  in  error."  Of  course,  if  the  final  determination  of  the 
complaint  or  "petition  in  error"  is  upon  a  basis  which  would  produce 
no  greater  amount  of  taxes  than  that  paid  or  tendered,  no  question 
can  arise ;  for  in  that  case  the  final  determination  will  be  to  the  effect 
that  the  tax  had  been  properly  paid  or  tendered.  But  if  the  com- 
plainant or  plaintiff  fails  wholly  or  partially  to  secure  a  reduction 
of  the  assessment  or  valuation  to  such  amount  as  will  bring  the  tax 
down  to  the  amount  tendered  or  paid,  the  question  which  has  been 
stated  exists. 

In  the  opinion  of  this  department,  the  effect  of  a  pasrment  or 
tender  is  to  destroy  the  basis  of  the  penalty  with  respect  only  to  the 
amount  of  taxes  thus  paid  or  tendered ;  so  that  if  amount  of  taxes 
based  upon  the  ultimate  determination  of  the  complaint  or  "petition 
in  error"  proves  to  be  greater  than  that  so  paid  or  tendered,  the  claim 
for  the  balance  as  originally  charged  or  as  modified  by  the  ultimate 
determination  of  the  complaint  or  "petition  in  error"  remains  as 
the  predicate  of  a  penalty. 

The  reasons  for  this  conclusion  will  be  briefly  stated : 

In  the  first  place,  it  is  clear  that  the  tender  or  its  acceptance 
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does  not  prejudice  the  claim  for  taxes  upon  the  balance.  This  is  ex- 
pressly provided  as  to  the  payment  and  must  be  also  the  rule  as  to 
the  tender. 

In  the  second  place,  the  claim  for  the  taxes,  being  saved,  relates 
back,  under  provisions  coming  to  Sections  5609  and  5611-3  of  the 
General  Code,  to  the  date  of  the  original  assessment.  The  provi- 
sions referred  to  expressly  declare  that  liability  for  penalty  for  non- 
payment shall  also  date  back  in  like  manner. 

In  the  third  place,  it  is  expressly  declared  in  these  common 
provisions  that  the  valuation  or  assessment  as  finally  determined 
shall  constitute  the  basis  of  the  imposition  of  the  assessment  by 
relation  back  in  the  manner  aforesaid. 

In  the  fourth  place,  it  is  to  be  noted  that  the  treasurer  may  ac- 
cept ''any  amount'^  tendered  as  taxes,  so  that  if  we  give  to  the  ten- 
der or  payment  thereunder  the  effect  of  destroying  all  potential  lia- 
bility for  penalty,  the  complainant  or  plaintiff  might  tender  a  more 
nominal  sum — ^much  less  than  the  amount  based  upon  the  valuation 
as  he  claims  it  should  be  in  his  complaint  or  ''petition  in  error,"  and 
escape  liability  for  the  penalty,  though  it  is  morally  certain  that  the 
final  determination,  whether  he  succeeds  or  not,  will  produce  a  much 
larger  amount  of  taxes  than  that  which  he  has  tendered  or  paid.  It 
is  very  unlikely  that  the  legislature  intended  any  such  results. 

Finally,  the  grammatical  construction  of  the  clause  which  has 
ultimately  to  be  considered  favors  the  view  expressed.  It  will  be 
noted  that  the  clause  provides  that  "no  penalty  shall  be  assessed 
because  of  the  non-payment  thereof."  What  is  the  antecedent  of 
the  relative  word  with  which  this  clause  concludes  ?  Searching  the 
preceding  context,  we  find  the  phrases  "any  amount  tendered  as 
taxes"  and  "such  tender,"  to  one  or  both  of  which,  and  to  them 
alone,  it  could  apiriy.  An  exact  paraphrase  of  the  sentence  by  ex- 
panding the  word  "thereof"  so  as  to  express  its  meaning  would  be  as 
follows : 

"and  the  treasurer  may  accept  any  amount  tendered  as  taxes 
upon  property  concerning  which  a  complaint  is  then  pending, 
and  if  such  tender  is  not  accepted  no  penalty  shall  be  assessed 
because  of  the  nonpayment  of  the  amount  so  tendered  as 
taxes." 

In  other  words,  the  sentence  does  not  declare  that  the  making 
of  a  tender  of  "any  amount"  shall,  in  the  event  the  tender  is  not  ac- 
cepted, preclude  the  assessment  of  a  penalty  because  of  the  non- 
pajonent  of  the  correct  amount ;  it  merely  declares  that  the  making 
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of  a  tender  shall,  even  without  acceptance,  preclude  the  charging  of 
a  penalty  on  the  amount  covered  by  the  tender. 

Inasmuch  as  this  is  the  limited  effect  of  the  clause  prohibiting 
the  attaching  of  the  penalty,  and  inasmuch  as  the  other  clauses  of 
the  statute  which  have  been  examined  authorize  the  imposition  of 
the  penalty  on  the  basis  of  the  final  determination,  nunc  pro  tunc, 
the  conclusion  is  reached  that  in  case  the  amount  finally  determined 
in  the  so-called  "proceedings  in  error"  under  Section  5611-2  et  seq. 
of  the  General  Code  is  greater  than  the  amount  on  which  the  tender 
was  based,  the  complainant  must  pay,  not  only  the  difference  in 
principal  sums,  but  also  the  penalty  thereon,  computed  upon  such 
difference. 

A  Board  of  Education  of  a  City  School  District  is  Authorized  to 
Pay  Mileage  for  the  Use  of  Privately  Owned  Automobiles  Pro- 
vided Such  Use  is  Deemed  Requisite  and  Necessary  by  the  Board 
of  Education  in  the  Transaction  of  Official  Business,  and  Not 
Such  as  May  Be  Contemplated  Privately  in  the  Transportation 
of  the  Employes  and  Ofiicials  to  or  From  Their  Homes  to  Their 
Places  of  Assigned  Duties,  as  a  Matter  of  Personal  Advantage 
and  Convenience. 


No.  2753— (Opinion  Dated  December  31,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio  : 

Gentlemen — Receipt  is  acknowledged  of  your  letter  of  recent 
date  reading  as  follows: 

"We  respectfully  request  your  written  opinion  upon  the 
following  matters: 

Statement  of  Facts. 

The  board  of  education  of  the  city  of  Cleveland,  Ohio,  owns 
and  maintains  about  twenty  automobiles  for  certain  of  their 
employes,  besides  this  they  pay  automobile  mileage  at  the  rate 
of  ten  cents  per  mile,  to  forty-eight  superintendents,  assistant 
superintendents,  principals,  teachers,  custodians,  director  of 
law  to  director  of  schools,  director  of  schools,  architects,  truant 
officers,  etc.  This  mileage  is  paid  to  the  owners  of  their  own 
cars,  supposedly  to  include  only  the  number  of  miles  run  in  the 
performance  of  their  duty.  For  the  year  ending  August  31, 
1921,  $10,740.26  was  paid  to  the  owners  for  the  use  of  their 
own  cars.  In  the  past  two  years  this  expense  has  nearly 
doubled. 
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Question  1.  May  the  board  of  education  legally  pay  such 
mileage  ?" 

It  is  believed  that  a  determination  of  the  question  presented 
by  your  inquiry,  depends  largely  upon  the  extent  of  power  vested  in 
boards  of  education,  to  expend  generally  for  school  purposes  the 
funds  under  their  control. 

Sectin  2,  Article  VI  of  the  Ohio  Constitution  provides : 

"The  general  assembly  shall  make  such  provisions,  by 
taxation,  or  otherwise,  as,  with  the  income  arising  from  the 
school  trust  fund,  will  secure  a  thorough  and  efficient  system 
of  common  schools  throughout  the  state;  but  no  religious  or 
other  sect,  or  sects,  shall  ever  have  any  exclusive  right  to,  or 
control  of,  any  part  of  the  school  funds  of  this  state." 

Section  3  of  the  same  article  provides: 

"Provision  shall  be  made  by  law  for  the  organization,  ad- 
ministration and  control  of  the  public  school  system  of  the 
state  supx)orted  by  public  funds;  provided,  that  each  school 
district  embraced  wholly  or  in  part  within  any  city  shall  have 
the  power  by  referendum  vote  to  determine  for  itself  the  num- 
ber of  members  and  the  organization  of  the  district  board  of 
education,  and  provision  shall  be  made  by  law  for  the  exercise 
of  this  power  by  such  school  districts." 

It  is  noted  that  these  sections  of  the  Constitution  expressly 
provide  for  the  organization,  administration  and  control  of  the  pub- 
lic school  system  of  the  state,  and  in  manner  mandatory,  imposes 
upon  the  general  assembly  the  duty  of  providing  for  the  same  by 
"taxation  or  otherwise,"  in  order  that  a  thorough  and  efficient  sys- 
tem of  common  schools  may  exist  throughout  the  state.  By  the 
provisions  of  Section  3  quoted,  supra,  each  school  district  embraced 
wholly  or  in  part  within  any  city  is  empowered  to  determine  by 
referendum  vote,  the  number  of  members  and  the  organization  of 
the  district  board  of  education. 

Section  7,  Article  1  of  the  Constitution  provides  in  part  as 
follows : 

"*  ♦  *  It  shall  be  the  duty  of  the  general  assembly  to  pass 
suitable  laws  to  protect  every  religious  denomination  in  the 
peaceable  enjoyment  of  its  own  mode  of  public  worship,  and  to 
encourage  schools,  and  the  means  of  instruction." 

Viewed  in  the  light  of  such  constitutional  provisions,  it  is  ap- 
parent that  the  framers  of  the  constitution  intended  that  a  policy 
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of  favor  and  encouragement  should  prevail  throughout  the  admin- 
istration generally  of  the  public  school  system  of  the  state,  mind- 
ful no  doubt  in  the  adoption  of  such  a  policy  of  encouragement,  of 
the  best  interests  of  the  children  and  pupils  acquiring  under  such 
a  system  the  benefits  and  privileges  of  an  education. 

Without  attempting  to  detail  the  duties  as  defined  by  law  of 
the  various  officials  and  employes  mentioned  in  your  communica- 
tion, it  is  assumed  for  the  purposes  of  this  opinion,  that  the  serv- 
ices in  question  as  performed  by  such  officers  and  employes,  are 
such  as  are  required  for  actual  school  purposes  and  that  the  auto- 
mobile mileage  or  transportation  service  is  necessary  to  the  proper 
functioning  of  the  schools  in  question.  It  is  also  assumed  that  the 
agreement,  contract  or  rule  allowing  the  officers  and  employes  in 
question,  mileage  at  the  rate  of  ten  cents  per  mile  for  such  services 
has  been  lawfully  provided  for  by  rule  or  regulation  of  the  board  of 
education  formally  authorizing  such  an  expenditure. 

In  connection  with  the  discussion  of  such  assumed  premises, 
it  may  also  be  briefly  pointed  out  that  in  the  absence  of  provision 
to  the  contrary,  the  law  does  not  generally  prohibit  payment  to 
officers  and  employes  in  the  performance  of  official  duties,  a  re- 
muneration for  the  use  of  such  private  automobiles,  when  there 
is  express  or  implied  statutory  authority  for  such  use,  and  when 
the  official  and  public  use  may  be  separated  and  determined  apart 
from  that  of  the  private  or  individual  use  of  the  owner.  It  is  be- 
lieved that  in  many  cases  such  a  conclusion  is  reasonably  reached 
from  the  necessity  and  convenience  afforded  by  the  use  of  such 
automobiles,  together  with  a  recognition  of  the  fact  that  in  a  ma- 
jority of  cases  the  similar  expense  of  transportation  might  be 
greater,  if  contracted  for  otherwise.  Viewed  in  such  a  light,  there- 
fore, economy  and  convenience  may  be  said  to  be  the  reasons  for 
the  policy  of  the  law  in  such  cases. 

Proceeding  to  the  consideration  of  the  principal  question  sub- 
mitted, it  is  thought  the  following  sections  of  the  General  Code  are 
pertinent: 

Section  4680,  G.  C.,  provides: 

"Every  city,  together  with  the  territory  attached  to  it  for 
school  purposes,  and  excluding  the  territory  within  its  corpor- 
ate limits  detached  for  school  purposes,  shall  constitute  a  city 
school  district." 

Section  4749,  G.  C,  provides: 

"The  board  of  education  of  each  school  district,  organized 
under  the  provisions  of  this  title,  shall  be  a  body  politic  and 
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corporate,  and,  as  such,  capable  of  suing  and  being  sued,  con- 
tracting and  being  contracted  with,  acquiring,  holding,  pos- 
sessing and  disposing  of  real  and  personal  property,  and  taking 
and  holding  in  trust  for  the  use  and  benefit  of  such  dist^ct  any 
grant  or  devise  of  land  and  any  donation  or  bequest  of  money 
or  other  personal  property  and  of  exercising  such  other  powers 
and  privileges  as  are  conferred  by  this  title  and  the  laws  relat- 
ing to  the  public  schools  of  this  state." 

The  first  section  cited  provides  for  the  classification  of  the  city 
school  districts,  while  the  second  confers  ilpon  boards  of  education 
corporate  powers  generally. 

Section  7620,  G.  C,  provides: 

"The  board  of  education  of  a  district  may  build,  enlarge, 
repair  and  furnish  the  necessary  school  houses,  purchase  or 
lease  sites  therefor,  or  rights  of  way  thereto,  or  purchase  or 
lease  real  estate  to  be  used  as  playground  for  children  or  rent 
suitable  school-rooms,  either  within  or  without  the  district, 
and  provide  the  necessary  apparatus  and  make  all  other  neces- 
sary provisions  for  the  schools  under  its  control.  It  also,  shall 
provide  fuel  for  schools,  build  and  keep  in  good  repair  fences 
enclosing  such  school  houses,  when  deemed  desirable  plant 
shade  and  ornamental  trees  on  the  school  grounds,  and  make 
all  other  provisions  necessary  for  the  convenience  and  pros- 
perity of  the  schools  within  the  subdistricts." 

It  may  be  noted  that  Section  7620,  G.  C,  after  setting  forth 
the  powers  and  duties  of  a  board  of  education,  proceeds  in  the  fol- 
lowing language: 

"And  provide  the  necessary  apparatus,  and  make  all  other 
necessary  provisions  for  the  schools  under  its  control.  *  *  *  It 
also  *  *  *  shall  make  all  other  provisions  necessary  for  the  con- 
venience and  prosperity  of  the  schools  within  the  subdistricts.*' 

It  is  believed  that  the  powers  granted  boards  of  education  un- 
der the  provisions  of  this  section,  are  very  broad,  and  that  it  was 
the  legislative  intent,  from  the  purport  of  the  language  used  in  the 
Italicized  phrases  quoted,  to  cast  a  broad  mantle  of  power  and  dis- 
cretion upon  boards  of  education  in  the  matter  of  control  and  super- 
vision over  the  respective  schools  under  their  jurisdiction. 

Thus  it  seems  apparent  that  the  power  delegated  to  boards  of 
education  by  the  provisions  of  this  section  is  a  general  one,  un- 
limited, and  is  thought  to  extend  to  all  provisions  necessary  for  the 
convenience  and  prosperity  of  the  schools  within  the  subdistricts. 

It  may  be  asked  then,  if  the  payment  or  expenditure  of  the 
automobile  mileage  in  question  is  such  a  provision  as  is  necessary 
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for  the  convenience  and  prosperity  of  the  schools  in  the  instance 
indicated.  If  the  facts  under  the  circumstances  should  warrant  an 
affirmative  answer,  it  is  thought  to  be  only  reasonably  concluded 
that  lawful  authority  exists  for  such  an  expenditure  implied  from 
the  general  terms  used  by  the  provisions  of  this  section. 

It  may  be  said  to  be  true,  on  the  other  hand,  that  a  board  of 
education  is  primarily  a  creature  of  the  statutes,  and  may  only  ex- 
ercise such  powers  as  are  expressly  granted  or  fairly  implied,  and 
it  has  also  been  held  as^a  definite  policy  of  the  law  to  strictly  con- 
strue the  powers  delegated  to  such  governmental  bodies,  and  to 
limit  the  exercise  of  the  same  to  those  clearly  and  distinctly 
granted.  See  Board  of  Education  v.  Best,  52  O.  S.,  152;  State  ex 
rel.  Locher  v.  Henning,  95  0.  S.,  97,  also  a  recent  decision  of  the 
Supreme  Court  of  Ohio,  styled  "The  State  of  Ohio  on  relation  of  H. 
D.  Clarke  v.  W.  H.  Cook  as  Auditor  of  Ashtabula  County,  Ohio,*' 
decided  November  22,  1921. 

Applying,  however,  the  principle  of  a  strict  construction  as 
the  cited  authorities  would  require,  to  Section  7620,  G.  C,  under 
consideration,  it  would  seem  that  the  result  obtained  is  practically 
the  same  as  that  attainable  under  a  liberal  construction,  obviously 
apparent  for  the  reason  that  the  general  powers  granted  under  its 
provisions  are  so  broad  and  general  as  to  include  "all  things"  neces- 
sary and  convenient  for  the  prosperity  of  the  schools  in  question. 

It  is  believed  then,  that  the  provisions  of  Section  7620,  G.  C, 
would  under  the  existence  of  the  facts  assumed,  authorize  the  pay- 
ment by  the  board  of  education  of  mileage  at  the  rate  of  ten  cents 
per  mile  to  those  officials  and  employes  delegated  by  said  board  to 
perform  such  duties,  wherein  such  transportation  users  of  the 
automobiles  in  question  are  required,  provided  that  the  same  are 
necessary  and  convenient  for  the  prosperity  of  the  schools  under 
consideration,  and  that  the  board  of  education  has  likewise  deter- 
mined the  reasonableness  of  the  rate  of  mileage  to  be  allowed  in 
such  cases. 

In  addition  to  the  powers  conferred  upon  boards  of  education 
by  the  provisions  of  Section  7620,  G.  C,  Section  4750,  G.  C,  also 
provides : 

"The  board  of  education  shall  make  such  rules  and  regula- 
tions as  it  deems  necessary  for  its  government  and  the  govern- 
ment of  its  employes  and  the  pupils  of  the  schools.  No  meet- 
ing of  a  board  of  education,  not  provided  for  by  its  rules  or  by 
law,  shall  be  legal,  unless  all  the  members  thereof  have  been 
notified,  as  provided  in  the  next  section." 


ATTORNEY  GENERAL  361 

By  the  provisions  of  this  section  the  board  of  education  is 
clearly  authorized  to  make  such  rules  and  regulations  as  it  deems 
necessary  for  its  government,  and  the  government  of  its  employes 
and  the  pupils  of  the  schools.  The  section  does  not  state  what 
such  rules  in  themselves  are  to  be,  or  limit  the  same  to  any  par- 
ticular subject,  hence  it  is  thought  to  be  not  improperly  concluded 
that  under  the  provisions  of  this  section,  a  board  of  education 
would  be  lawfully  authorized  in  adopting  a  reasonable  rule  of  com- 
pensation or  remuneration  as  a  standard  for  the  pa3nnent  of  trans- 
portation incurred  by  certain  officers  and  employes  in  the  dis- 
charge of  their  duties  and  to  define  the  same  in  the  terms  of  mile- 
age, if  deemed  necessary  by  them  to  do  so,  and  likewise  to  provide 
for  the  payment  thereof  as  of  other  claims  or  debts  in  conformity 
to  the  provisions  of  Sections  4732,  G.  C. 

As  stated  in  your  inquiry,  mileage  of  ten  cents  per  mile  is  paid 
to  the  owners  of  their  own  cars,  supposedly  to  include  only  the 
number  of  miles  run  in  the  performance  of  their  duty.  Whether  or 
not  ten  cents  per  mile  is  a  fair  and  reasonable  payment  for  such 
transportation  services,  is  under  the  circumstances  thought  to  be 
a  matter  of  fact,  most  properly  within  the  discretion  of  the  board 
of  education  to  determine,  who  in  the  absence  of  evidence  to  the 
contrary,  are  presumed  to  have  knowledge  of  the  local  conditions 
and  fairly  and  honestly  fixed  the  standard  of  pajnnent  for  the  same 
in  conformity  thereto. 

In  the  case  of  The  Board  of  Education  of  New  Antioch  Special 
School  District  v.  Eva  Paul,  7  O.  E.  P.,  61,  the  court  laid  down  the 
following  doctrine,  and  a  partial  quotation  from  the  decision  is 
herewith  given: 

"The  policy  of  the  law  is  to  vest  in  boards  of  education 
large  powers  in  adopting  rules  and  regulations  for  the  govern- 
ment of  the  schools  under  their  control.  Their  motives  are  not 
open  to  question  or  investi^tion  by  the  courts.  They  are  re- 
sponsible only  to  their  consciences  and  their  constituents.  With 
such  large  powers  go  equally  large  responsibilities.  If  the 
powers  are  to  be  exercised  with  care  and  consideration  com- 
mensurate with  their  importance,  it  is  best  that  members  of 
such  boards  understand  that  they  must  take  the  full  responsi- 
bility for  the  acts  they  do. 

The  members  of  a  board  of  education  are  public  officers 
charged  with  the  performance  of  important  public  duties.  They 
are  bound  under  the  solemn  obligations  of  an  oath  *to  perform 
faithfully  the  duties  of  the  office.'  In  selecting  such  officers, 
the  electors  of  each  district  are  presumed  to  exercise  judgment 
and  discretion,  and  the  members  chosen  are  presumed  to  under- 
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stand  the  local  conditions  and  the  interests  of  the  schools  com- 
mitted to  their  control  and  to  act  with  intelligence  and  fairness 
in  the  performance  of  their  duties/' 

Upon  such  considerations,  therefore,  it  is  the  opinion  of  this 
department  that  the  board  of  education  in  question  is  authorized 
by  law  to  pay  such  mileage  for  the  use  of  privately  owned  automo- 
biles, indicated  in  your  communication,  provided  such  uses  are 
deemed  requisite  and  necessary  by  the  board  of  education  in  the 
transaction  of  official  business,  and  not  such  as  may  be  contem- 
plated privately  in  the  transportation  of  the  employes  and  officials 
designated,  to  or  from  their  homes  to  their  places  of  assigned  du- 
ties, as  a  matter  of  personnel  advantage  and  convenience. 

As  a  matter  of  precaution  against  unwarranted  application 
and  extension  of  the  rule  provided  in  this  opinion,  perhaps  it 
should  be  added  that  in  invoking  the  implied  power  of  such  boards, 
there  must  necessarily  occur  border  line  cases  which  must  depend 
upon  the  facts  in  each  case,  and  for  which  it  is  difficult  if  not  im- 
possible to  make  a  general  rule.  It  may  be  added  that  while  much 
is  left  in  such  matters  to  the  discretion  of  the  board  of  education 
and  that  discretion  will  not  be  interfered  with  generally,  yet  it  is 
also  the  rule  that  in  cases  of  clear  abuse  of  their  discretion,  or  such 
unreasonable  exercise  thereof  as  to  impute  fraud  or  collusion,  the 
courts  will  correct  or  prevent  such  abuse. 
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SYLLABI  OF  REPORTED  CASES 

No.  17021— William  Arbauffh  et  al,, 
County  Commissioners,  v.  The  B.  & 
O.  S.  W.  Rd.  Co.    Error  to  the  Court 
of  Appeals  of  Vinton  county. 
Marsnall,  C.  J. 

1.  Where  a  board  of  county  com* 
missioners  adopts  a  resolution  setting^ 
forth  an  alleged  dangerous  highway 
crossing  under  a  railroad,  and  the  al- 
leged necessity  of  establishing  anoth- 
er under-crossing  at  some  other  point, 
the  mere  adoption  of  such  a  resolu- 
tion does  not  create  an  obligation  on 
the  part  of  the  railroad  company  to 
proceed  to  construct  such  new  under- 
crossing,  but  there  must  first  be  an 
effort  to  reach  an  agreement  between 
the  railroad  company  and  the  county 
commissioners  upon  the  location  of 
such  new  under-crossing  and  the 
plans  and  specifications  for  same;  and 
a  petition  which  merely  alleges  the 
adoption  of  such  a  resolution  and  the 
existence  of  a  dangerous  situation, 
without  alleging  any  effort  to  reach 
an  agreement,  and  without  alleging  a 
demand  on  the  part  of  the  commis- 
sioners or  a  refusal  on  the  part  of 
the  railroad,  does  not  state  a  cause 
of  action  under  Section  6956-3,  Gen- 
eral Code. 

2.  Where  a  board  of  county  com- 
missioners has  made  an  order  for  the 
alteration  of  a  state  highway  pursuant 
to  statutory  proceedings  and  such  al- 
teration has  in  fact  been  made  and 
such  altered  highway  opened  and  used 
for  approximately  twenty-two  years, 
a  subsequent  board  of  county  commis- 
sioners may  not  declare  the  former 
order  void,  notwithstanding  defects  or 
irregnilarities  in  the  proceedings 
wherein  such  former  order  was  made. 

3.  Where  such  order  has  been 
made  for  the  alteration  of  a  state 
highway  in  the  year  1897  and  such  id- 
tered  highway  opened  for  traffic,  that 
portion  of  the  original  highway  which 
was  rendered  unnecessary  by  the  al- 
teration automatically  became  va- 
cated by  the  provisions  of  Section 
4635,  Revised  Statutes,  in  force  in 
1897. 

4.  Where  such  alteration  has  been 
made  and  such  road  opened  and  used 
for  a  period  of  twenty-two  years,  a 
court  of  equity  is  without  power  upon 
the  petition  of  a  board  of  county  com- 


missioners to  reopen  and  restore  to 
use  such  abandoned  portion  of  a  state 
highway,  but  such  vacated  portion 
can  only  be  re-established  through 
appropriate  proceedings  and  orders  of 
the  county  commissioners. 

Johnson,  Hough,  Wanamaker,  Jones 
and  Matthias,  JJ.,  concur.  Robinson, 
J.,  concurs  in  propositions  one  and 
two  of  the  syllabus  and  in  the  judg- 
ment. 

No.  16968— The  State  of    Ohio    v. 
Francesco  Billotto.    Exceptions  to  the 
Court  of  Common  Pleas  of  Columbi- 
ana County. 
Wanamaker,  J. 

1.  The  plea  of  former  jeopardy, 
under  the  Ohio  Constitution,  is  lim- 
ited by  such  constitution  to  ''the  same 
offense." 

2.  Two  indictments,  each  charging 
the  unlawful  killing  of  different  hu- 
man beings,  though  growing  out  of 
the  same  general  transaction,  quarrel 
or  controversy,  do  not  -charge  the 
same  offense.  They  each  charge  a 
separate  and  distinct  offense  under 
the  laws  of  Ohio. 

Exceptions  sustained. 
Marshall,    C.  J.,  Johnson,    Hough, 
Jones  and  Matthias,  JJ.,  concur. 

No.  16937 — The  County  Board  of 
Education  of  Paulding  County  School 
District,  etc.,  et  al.  v.  The  Board  of 
Education  of  Benton  Township  Rural 
School  District  of  Paulding  County, 
Ohio.     Certified  by  the  Court  of  Ap- 

Seals  of  Paulding  County, 
[atthias,  J. 

1.  The  provision  of  Section  4727, 
General  Code,  as  amended  April  16, 
1919,  (108  0.  L.,  pt.  1,  235),  authorizes 
a  county  board  of  education,  upon  the 
petition  of  two-thirds  of  the  qualified 
electors  of  territory  included  in  a  cen- 
tralized school  district,  to  transfer 
such  territory  to  another  district. 

2.  Such  action  may  be  taken  by 
the.  board  of  education  upon  the  filing 
of  the  required  petition,  notwith- 
standing the  pendency  of  proceedings 
to  erect  a  school  building  m  the  cen- 
tralized school  district. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Jones,  JJ^ 
concur. 
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No.  16950— Clara     J.     Durham     v. 
Isaac  F.  Durham.     Certified    by    the 
Court  of  Appeals  of  Henry  County. 
Jones,  J. 

Upon  petition  of  the  wife  for  ali- 
mony alone,  the  trial  court  is  not  au- 
thorized to  make  an  equitable  division 
of  tne  husband's  property,  but  is  con- 
fined by  Section  11998,  General  Code, 
to  making:  an  award  as  alimony  for 
her  maintenance  and  support  during 
separation. 

Judgment  affirmed. 

Johnson,  Hough,  Wanamaker,  Rob- 
inson and  Matthias,  JJ.,  concur. 

No.  17042— The  State,  ex  rel.  John 
G.   Price,  Attorney   General,  v.    The 
Columbus,  Delaware  &  Marion  Elec- 
tric Co. 
Hough,  J. 

1.  While  jurisdiction  in  quo  war- 
ranto is  conferred  upon  this  court  by 
the  constitution,  the  procedure  is  reg- 
ulated by  statute,  and  while  it  is  des- 
ignated a  civil  action  it  is  neverthe- 
less a  special  proceeding  by  force  of 
the  statute.  And  in  conformity  there- 
with, the  cause  of  action  must  be  in 
harmony  with  the  statutory  subject  of 
action,  and  although  under  Section 
12315,  General  Code,  the  answer  may 
contain  as  many  several  defenses  as 
exist,  such  defenses  must  also  be  in 
like  harmony  with  the  statutory  sub- 
ject of  action. 

2.  Defenses  in  an  answer  of  a  rail- 
way company  directed  to  the  regular- 
ity of  a  proceeding  to  improve  a  road 
by  paving,  while  good  when  made  in 
a  proper  jurisdiction  and  as  against 
a  proper  cause  of  action,  are  improper 
defenses  where  the  issue  raised  in  a 
quo  warranto  proceeding  begun  in 
this  court  is  whether  or  not  the  rail- 
way company  has  misused  a  franchise 
conferred  upon  it  by  law,  or  has  ex- 
ercised it  in  contravention  of  law. 

3.  Where  a  franchise  which  fur- 
nishes the  right  of  an  electric  railway 
company  to  use  a  public  highway  pro- 
vides that  ''said  railway  shall  be  re- 
moved to  the  center  of  the  highway 
as  said  highway  is  permanently  im- 
proved by  paving"  and  that  "reason- 
able notice  shall  be  given  of  the  in- 
tention to  improve  said  roadway  by 
paving,"  and  further  that  "whenever 
the  remainder  of  said  highway  is  per- 
manently improved,  ♦  ♦  *  said  gran- 
tee  shall,   simultaneously    with    said 


improvement,  ♦  *  ♦  pave  between  its 
rails,"  etc.,  and  reasonable  notice  of 
the  mtention  to  permanently  improve 
by  paving  a  section  of  that  roadway 
is  given  to  the  railway  company,  and 
the  proceedings  for  the  improvement 
are  begun  and  the  contract  let,  no- 
tices coverxng  that  action  being  also 
given  to  the  company,  the  refusal  to 
remove  the  tracks  to  the  center  of  the 
highway  or  to  lay  the  tracks  in  the 
center  of  the  roadway  and  pave  be- 
tween the  rails  is  violative  of  the 
terms  and  amounts  to  a  misuser  of 
the  franchise. 

•  t*J^  ?"i^*^  *  ^*^®'  ^^^  warranto 
instituted  by  the  attorney  general  on 
relation  of  the  state  is  a  proper  reme- 
dy, although  another  remedy  may  be 
provided  for  in  the  franchise. 

Judgment  of  ouster. 

Johnson,  Wanamaker,  Robinson  and 
Matthias,  JJ.,  concur.  Jones,  J.,  took 
no  part  in  the  consideration  or  deci- 
sion of  the  case. 

.  No.  17118— The  Trumbull  &  Mahon- 
ing  Water  Co.  v.  The  Public  Utilities 
Commission  of  Ohio.  Error  to  the 
Public  Utilities  Commission  of  Ohio. 
Jones,  J. 

1.  When  moneys  have  been  ad- 
vanced as  loans  to  a  public  utility 
for  the  purpose  of  discharging,  and 
which  were  used  to  discharge,  indebt- 
edness incurred  in  the  acquisition,  de- 
velopment and  construction  of  the 
utility's  plant  and  facilities,  the  pub- 
lic utilities  commission,  under  Section 
614-53,  General  Code,  has  authority  to 
order  the  issue  of  stocks  and  bonds 
for  the  discharge  or  refunding  of 
the  obligations  so  incurred,  whether 
incurred  during  or  prior  to  the  five- 
year  period  fixed  in  that  section. 

2.  Moneys  thus  obtained,  owing 
and  unpaid,  are  not  "moneys  in  the 
treasury  of  the  public  utility,"  within 
the  purview  of  the  above  section. 
The  application  and  record  in  the  in- 
stant case  do  not  show  that  the  pro- 
posed issue  is  for  reimbursement  of 
moneys  actually  expended  from  in- 
come. 

Order  reversed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Matthias, 
JJ.,  concur. 

No.  17185— The  State,  ex  rel.  The 
County  Board  of  Education  of  Wood 
County  v.  The  Board  of  Education  of 
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Bloom   Township   Rural   School    Dis- 
trict  et  al.     In  mandamus. 

No.  16934 — The  Board  of  Education 
of  Bloom  Township  Rural  School  Dis- 
trict et  al  V.  Frank  D.  Slotterbeck  et 
al.  Error  to  the  Court  of  Appeals  of 
Wood  County. 

Matthias,  J. 

1.  A  school  district  is  a  "central- 
ized school  district/'  within  the  con- 
templation of  the  statute  regulating: 
the  same,  from  the  time  of  the  elec- 
tion resulting  in  favor  of  the  proposi- 
tion of  centralization. 

2.  A  writ  of  mandamus  will  not  be 
issued  to  compel  the  transfer  of  funds 
from  a  centralized  district  to  another 
school  district,  unless  the  transfer  of 
territory,  pursuant  to  which  a  resolu- 
tion for  a  division  and  the  transfer  of 
funds  was  adopted,  was  within  the 
authority  of  the  county  board  of  edu- 
cation. 

Writ  denied. 

Judgment  of  the  Court  of  Appeals 
affirmed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Jones,  JJ., 
concur. 

No.  16768— Loretta  I.  Hitz  v.  Char- 
lotte M.  Flower.  Error  to  the  Court 
of  Appeals  of  Cuyahoga  County. 

Hough,  J. 

1.  Where  a  doubt  exists  as  to  the 
meaning  of  the  language  used  in  a 
restrictive  covenant  affecting  the  title 
to  real  estate,  such  doubt  will  be  re- 
solved against  the  restriction  and  in 
favor  of  the  free  use  of  the  real  es- 
tate. 

2.  The  word  "residence"  used  in  a 
restriction  affecting  sublots  No.  1  and 
32  no  residence  shall  be  erected," 
etc.,  will  be  construed  in  the  abstract 
without  reference  to  the  singular  as 
distinguished  from  the  plural  sense, 
when  it  appears  that  sublot  No.  1  and 
sublot  No.  32  are  on  opposite  sides  of 
the  street,  and  that  the  intention  of 
those  imposing  the  restrictions  was 
to  encourage  the  development  of  a 
residence  section.  Nor  does  the  lan- 
guage used  in  this  respect  limit  the 
building  to  one  residence  on  each  sub- 
lot. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Wanamak- 
er, Robinson,  Jones  and  Matthias,  JJ., 
toncur. 


No.  16449— John  M.  Warner  v.  State 
of  Ohio.  Error  to  the  Court  of  Ap- 
peals of  Cuyahoga  County. 

Marshall,  C.  J. 

The  failure  by  a  court  to  perform 
its  statutory  duty  of  admonishing  the 
jury  concerning  their  conduct  while 
separated  during  the  trial,  does  not 
constitute  reversible  error,  where  it  is 
not  shown  that  the  jury  was  in  fact 
guilty  of  misconduct  or  indiscretions 
and  where  it  further  appears  that 
counsel  for  plaintiff  in  error  observed 
the  omissfon  and  did  not  call  the  at- 
tention of  the  court  thereto. 

Judgment  affirmed. 

Johnson,  Hough,  Wanamaker  and 
Jones,  JJ.,  concur. 

No.  16889— Orville  M.  Stewart  v. 
The  State  of  Ohio.  Error  to  the  Court 
of  Appeals  of  Van  Wert  County. 

Robinson,  J. 

1.  Where  the  proof  lacks  probative 
force  sufficient  to  convince  a  review- 
ing court,  the  presumption  of  preju- 
dice by  reason  of  errors  of  law  com- 
mitted at  the  trial  arises. 

2.  Where  the  defense  of  self-de- 
fense is  made,  a  charge,  "If  the  con- 
ditions and  appearances  are  such  as 
would  alarm  a  man  of  ordinary  firm- 
ness and  would  impress  him  that  such 
danger  is  imminent,  and  if  the  assail- 
ed party  honestly  believes  himself, 
or  a  member  or  members  of  his  fam- 
ily to  be  in  such  situation,  it  is  not 
material  whether  the  danger  was  real 
or  only  imminent,"  is  erroneous,  the 
question  for  the  determination  of  the 
jury  in  such  case  being  what  impres- 
sion was  made  upon  the  mind  of  the 
accused  and  whether  the  facts  and 
circumstances  were  such  as  would 
reasonably  tend  to  create  such  im- 
pression in  his  mind,  and  the  measure 
is  not  that  of  a  man  or  ordinary  firm- 
ness. (Marts  V.  State,  26  Ohio  St., 
162,  approved  and  followed.) 

Judgment  reversed. 

Johnson,  Hough,  and  Jones,  JJ., 
concur.  Wanamaker,  J.,  dissents. 
Matthias,  J.,  took  no  part  in  the  con- 
sideration or  the  decision  of  the  case. 

No.  16913 — Miami  Conservancy  Dis- 
trict   V.   Mary  Ryan.     Error  to    the 
Court    of     Appeals    of    Montgomery 
County. 
Marshall,  C.  J. 

1.  In  making  assessments  to    pay 
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costs  and  damages  of  an  improve- 
ment under  the  conservancy  act  (Sec- 
tions 6828-1  et  seq.,  General  Code),  it 
is  essential  to  the  validity  of  such  as- 
sessments that  they  should  not  exceed 
the  benefits;  it  is  equally  essential 
that  such  assessments  should  be  equal 
and  uniform  upon  all  property  sub- 
ject to  assessment. 

2.  In  making  such  assessments  a 
board  of  appraisers  may  properly  for- 
mulate rules  to  aid  in  producing 
equality  and  uniformity,  and  where 
rules  have  been  formulated  and  uni- 
formly applied  in  making  assessments 
upon  all  the  property  subject  to  as- 
sessment, and  where  a  large  propor- 
tion of  the  property  subject  to  assess- 
ment has  submitted  to  assessment  in 
accordance  with  such  rules,  such 
rules  if  reasonable  may  not  be  disre- 
garded in  a  hearing  before  the  court 
of  common  pleas  and  a  jury  upon  ap- 
peal by  the  owner  of  a  portion  of  the 
property  so  assessed,  and  the  ques- 
tion of  the  reasonableness  of  such 
rules  becomes  a  question  of  law  for 
the  court  and  may  not  be  submitted  to 
the  jury  for  their  determination. 

3.  By  virtue  of  the  provisions  of 
Section  6828-34,  General  Code,  the 
provision  for  an  appeal  to  a  jury  does 
not  contemplate  that  the  jury  shall 
become  arbiters  of  both  law  and  fact, 
but,  on  the  contrary,  that  the  court 
shall  preside  over  the  jury  and  de- 
termine all  questions  of  law  and  leave  . 
to  the  jury  only  the  determination  of 
questions  of  fact. 

Judgment  reversed. 
Johnson,  Hough    and    Wanamaker, 
J  J.;  concur. 


MOTION  DOCKET 

17239— David  D'Amico,  Admr.,  v. 
Anthony  BrUl,  Sr.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Cuyahoga  county  to  certify  its  record. 
Dismissed  by  consent  of  parties. 

17258— The  Mall  Building  Co.  v, 
Emma  S.  Raymond.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its  rec- 
ord.   Overruled. 

17263— Frank  C.  Long  v.  Thomas  G. 
Francis  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Franklin  county  to  certify  its  record. 
Overruled. 


17274— Samuel  Purpera  v.  The  State 
of  Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Cuyahoga  county.    Overruled. 

17295 — Charles  Goldman  v.  The 
State  of  Ohio.  Motion  for  leave  to 
file  petition  in  error  to  the  Court  of 
Appeals  of  Cuyahoga  county.  Over- 
ruled. 

17267— Edward  W.  Cook  v.  Ella  C. 
Zimmerman.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Craw- 
ford County  to  certify  its  record. 
Overruled. 

17277 — The  Truscon  Steel  Co.  v. 
New  Amsterdam  Casualty  Co.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Mahoning  County  to 
certify  its  record.     Overruled. 

17278 — John  and  Elizabeth  Kuula 
V.  Olga  Kuula.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Ashtabula  County  to  certify  its  rec- 
ord.    Overruled. 

17279— The  C,  C.  C.  &  St.  L.  Ry. 
Co.  V.  J.  H.  Sackett,  Admr.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Huron  County  to  certify 
its  record.    Overruled. 

17305— Frank  Hejnicki  v.  The 
Willy-Overland  Co.  Motion  by  plain- 
tiff to  dispense  with  printing  record 
in  case  No.  17305  on  the  General 
Docket.     Sustained. 

17306— John  Doe,  alias  George 
Johnson,  alias  George  Jacobs,  v.  State 
of  Ohio.  '  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Warren  county.    Overruled. 

GENERAL  DOCKET 

16890 — Cleveland  Produce  Co.  v. 
Paul  Dennert.  Cuyahoga.  Judgment 
reversed. 

16449— John  M.  Warner  v.  The 
State  of  Ohio.  Cuyahoga.  Judgment 
affirmed. 

16768— Loretta  I.  Hitz  v.  Charlotte 
M.  Flower  et  al.  Cuyahoga.  Judg- 
ment of  the  Court  of  Appeals  reversed 
and  that  of  Common  Pleas  affirmed. 

16889— Orville  Stewart  v.  The  State 
of  Ohio.  Van  Wert.  Judgment  re- 
versed. 
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16896— Blanche  P.  Palmer  v.  Belle 
Peak,  etc.,  et  al.  Lucas.  Judgement 
aflSrmed. 

16934 — Board  of  Education  of  the 
Bloom  Township  Rural  School  Dis- 
trict V.  Frank  D.  Slotterbeck  et  al. 
Wood.    Judgment  affirmed. 

16937 — County  Board  of  Education, 
Paulding  County  School  District,  y. 
Board  of  Education,  Benton  Town- 
ship Rural  School  District  of  Pauld- 
ing County.  Paulding.  Judgment  re- 
reversed. 

16950 — Clara  J.  Durham  v.  Isaac 
F.  Durham.  Henry.  Judgment  af- 
firmed. 

1696g— In  the  Matter  of  the  Ex- 
ceptions of  Prosecuting  Attorney  of 
Columbiana  County  in  case  of  State 
of  Ohio  V.  Francesco  Billotto.  Co- 
lumbiana.   Exceptions'  sustained. 


17021— William  Arbaugh  et  al.  v. 
The  B.  &  O.  Ry.  Vinton.  Judgment 
affirmed. 

17042— The  State,  ex  rel.  Price,  At- 
torney General  v.  The  Columbus,  Del- 
aware &  Marion  Electric  Co.  In  quo 
warranto.    Judgment  of  ouster. 

17118 — ^The  Trumbull  &  Mahoning 
Water  Co.  v.  Public  Utilities  Commis- 
sion. Public  Utilities  Commission. 
Order  reversed. 

17185— The  State,  ex  rel.  County 
Board  of  Education  of  Wood  County 
V.  Board  of  Education  of  the  Bloom 
Township  Rural  School  District.  In 
mandamus.    Writ  denied. 

16913 — Miami  Conservancy  District 
V.  Mary  Ryan.  Montgomery.  Judg- 
ment reversed. 
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NEW  CORPORATIONS 

The  Preferred  Insurance  Agency 
Co.,  Toledo,  110,000.    Wayne  R.  Pep- 

Jers,  Ivo  J.  Flory,  Herman  R.  Miller, 
ohn  M.  McCabe. 

The  Mansfield  Transportation  Co., 
Mansfield,  $3500.  Elmore  H.  Hous- 
ton, Myrtle  Houston,  Albert  L. 
Schnug:,  H.  T.  McCuUoufirh,  John  G. 
Houston. 

The  Black-Lexington  Motor  Co., 
Youngstown,  $10,000.  H.  L.  Mar- 
quette, B.  M.  Hoover,  C.  0.  Black,  G. 

D.  Phillips,  David  Steiner. 

The  Standard  Hauling  Co.,  Del- 
phos,  $25,000.  Ray  McGrew,  Walter 
G.  Heller.  Walter  L.  Stippich,  Viola 
J.  Auer,  W.  R.  France. 

The  C.  U.  Johnson  Co.,  Cleveland, 
$25,000.     C.  R.  Bell,  A.  C.  Bender,  G. 

E.  Fischer,  J.  E.  Mathews,  Joseph  P. 
Cisan. 

The  France  Finance  Co.,  Delphos, 
$25,000.  Ray  McGrew,  Walter  G. 
Heller,  Viola  J.  Auer,  Walter  L.  Stip- 
pich, W.  R.  France. 

The  Columbus  Concrete  Co.,  Colum- 
bus, $25,000.  Ruth  Warren,  K.  C. 
Middleton,  John  G.  Keller,  Lawrence 
Keller,  H.  W.  Link. 

The  R.  L.  Fletcher  Co.,  Lima,  $20,- 
000.  R.  L.  Fletcher,  John  W.  Roby, 
H.  I.  Bland,  C.  Malley.  W.  S.  Jackson. 

The  Morgan  Shop  Co.,  Toledo,  $10,- 

000.  George  P.  Hahn,  Sigmond  San- 
ger, M.  Siglow,  George  P.  Hahn,  A. 
D.  MacMillan,  M.  E.  Esling. 

The  Miller  Shoe  Co.,  Cincinnati, 
$50,000.  Charles  H.  Miller,  Albert 
Klinkicht.  George  Ogden,  John  Brick- 
in*'   Arnold  Loring. 

The  Bolivar  Fourteenth  Garage  Co., 
Cleveland.  $5000.  Harry  H.  Ros«», 
Harry  Fteuer,  T.  J.  Long,  E.  F. 
Hayes,  I.  Hurwitz. 

The  Harris  Optical  Co.,  Cleveland. 
$10,000.    B.  L.  Isaacs,  A.  L.  Dietz,  S. 

1.  Powell,  A.  Krejci,  M.  E.  Blum. 

The  Limestone  Construction  Co., 
Delphos.  $25,000.  Ray  McGrew,  Wal- 
ter G.  Heller,  Walter  L.  Stippich, 
Viola  J.  Auer,  W.  R.  France. 

The  East  Side  Dairy  Co.,  Toledo, 
$10,000.  Thonas  B.  Crandall.  Fred- 
erick J.  Isch,  Edwin  S.  Isch,  Carl    F. 


Sanders,  Arthur  C.  Coy,  Frank  Wag- 
goner, Alva  H.  Reitz. 

The  Profit  Sharing  Supply  Co., 
Columbus,  $500,000.  Miles  E.  Straup, 
Ben  L.  PfefTerle,  F.  A.  Tripcony, 
Ralph  M.  Tripcony.  D.  E.  Bumham. 

The  Joseph  Perilstein  Co.,  Orville, 
$75,000.  Joseph  Perilstein,  Alfa 
Baughman,  Max  Perilstein,  Henry 
Perilstein,  Eda  Perilstein. 

The  Hall-Clark  Co.,  Columbus,  $500. 
Fred  T.  Hall,  Wallace  W.  Clark,  S.  P. 
Outhwaite,  E.  Bragunier,  Pauline  Co- 
zad. 

The  Nelson-Diorio  Contracting  Co., 
Youngstown,  $10,000.  Arthur  William 
Nelson,  John  Diorio,  Guy  Smurro, 
William  T.  Swanton,  Ellen  L.  Bums. 

The  Ohio  Coal  Mining  Co.,  Youngs- 
town, $75,000.  S.  J.  Silverman,  Louis 
A.  Barr,  G.  E.  Shuster,  Morris  Cow- 
all.  Eva  M.  Collier. 

The  Chester-Twelfth  Co.,  Cleveland, 
$100,000.  William  Wisner  White, 
Robert  G.  McCreary,  Harie  S.  Taylor, 
M.  E.  Hurd,  G.  M.  Breen. 

The  Charles  M.  Mattingly  Co., 
Cleveland,  $20,000.  C.  M.  Mattingly, 
Arch  E.  Gall,  Charles  L.  Rowan,  K.  E. 
Gough,  W.  J.  Mahon. 

The  Oorang  Kennels  Co.,  La  Rue, 
$100,000.  Walter  H.  Lingo,  Don  A. 
Lingo,  Edward  M.  Lingo,  Flora  A. 
Lingo,  Maynard  E.  Clark. 

The  National  Non-Foulable  Spark 
Plug  Co.,  Cleveland,  $1000.  Frank 
Leichtman,  James  C.  Castle,  Harry 
Weil,  Harold  F.  Parkhurst,  O.  K. 
Herron. 

The  Stewart-Burgan  Co.,  Toledo, 
^25,000.  A.  M.  Stewart,  F.  H.  Schroe- 
der,  J.  H.  Burgan,  C.  B.  Halsted,  C.  T. 
Lambert. 

The  Broome  &  Sando  Co.,  Dajrton, 
$30,000.  Stanley  E.  Sando.  Charles 
W.  Brome,  M.  H.  Sando,  J.  K.  Fisaell, 
L.  D.  Hippie. 

The  G.  &  G.  Realty  Co.,  Cleveland, 
$5000.  M.  J.  Firth,  A.  F.  Counts.  L 
S.  Hurwitz,  K.  E.  Hagerty,  A.  Bar- 
bian. 

Zentmyer  Realty  Co.,  Columbus, 
$85,000.  Jacob  W.  Zentmyer,  Charles 
S.  M.  Krumm.  Charles  P.  Outhwaite, 
Charles  A.  Schwenker,  Walter  C- 
Kropp. 
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The  Grand  Leader  Dry  Goods  Co., 
Marietto,  $100,000.  Charles  W.  Otto, 
J.  Wesley  Otto,  John  C.  Otto,  Harry 
Otto,  Mrs.  Nellie  Otto. 

The  Straus  Co.,  Cleveland,  $20,000. 
Aaron  Straus,  Jacob  Straus,  Charles 

A.  Schratf,  Frank  C.  Struchen,  Chas. 
H.  Hanslik,  Edwin  D.  Schanfarber. 

The  Fairlawn  Investment  Co., 
Cleveland,  $500.     John  H.  Smart,  C. 

B.  Ford,  S.  H.  Ford,  George  Wyman, 
P.  W.  Studer, 

The  Lorain  Ave.  Masonic  Temple 
Co.,  Cleveland,  $200,000.  E.  C.  Wolfe, 
A.  J.  Tejsa,  L.  M.  Sewell,  Harry 
Deibel,  Gilbert  Morgan. 

The  Zanesville  Engineering  &  Re- 
frigerating Co.,  $25,000,  Zanesyille. 
John  F.  Brown,  Lewis  H.  Wise,  Carl 
Albertson,  E.  F.  O'Neal,  H.  C.  Pugh. 

The  Eagle  Lumber  &  Fuel  Co., 
Cleveland,  $100,000.  J.  E.  Weiler,  N. 
J.  Brewer,  H.  R.  Gill,  H.  B.  Heard,  A. 
H.  Schrader. 

The  Klip  Cigar  Co.,  Dayton,  $500. 

C.  H.  Solliday,  Z.  Y.  SoUiday,  C.  M. 
Bisch,  R.  Otto  Baumann,  O.  M.  Bisch, 
R.  J.  Hayes. 

The  Trace  Run  Coal  Co.,  Dayton, 
$150,000.  Francis  Minnigan,  G.  E. 
Nicholas,  J.  H.  Dohner,  Burt  E,  Doh- 
ner,  L.  N.  Nicholas. 

The  N.  J.  Rier  Co.,  Toledo,  $25,000. 
N.  J.  Rier,  James  L.  Monagham,  Jo- 
seph A.  Monagham,  Edwin  J.  Lynch, 
Margaret  Manor. 

The  Electrogene  Chemical  Co., 
Cleveland,  $500.  E.  C.  Wolfe,  L.  M. 
Sewell,  Gilbert  Morgan,  A.  J.  Pejsa, 

D.  Clemens. 

The  Commercial  Baking  Co.,  Day- 
ton, $10,000.  Albert  R.  Gulp,  Myrtle 
Ci'lp.  Clark  Pyles,  Gelbert  Ketering, 
Ethel  E.  Pyles. 

The  Vulcan  Electric  Mfg.  Co.,  Ak- 
ron, $10,000.  Harry  A.  Miller,  Harry 
Slosower,  Morris  Sacks,  Louis  Miller, 
Carl  Reisberg. 

The  State  Auto  Service  Co.,  Qeve- 
land,  $1,000.  H.  C.  Boyd,  George  F. 
Pontius,  L.  S.  Klein,  H.  C.  Morgan,  W. 
A.  Moran. 

The  Buckeye  Photo-Plays  Co., 
Youngstown,  $25,000.  Margarete  B. 
Risinger,  Robert  C.  Kincaid,  James  A. 
Fitzgerald,  Alfred  J.  Cowan,  Walter  J. 
Ludt. 

The  Clinton  Telephone  Co.,  Wil- 
mington, $325,000.  C.  R.  Fisher,  W. 
F.  Haines,  C.  Q.  Hildebrant.  J.  S. 
Kimbrough,  S.  S.  Outcalt,  G.  P. 
Thorpe. 


The  H.  W.  Stone  &  Co.,  Cleveland, 
$25,000.  E.  C.  Wolfe,  L.  M.  Sewell, 
Gilbert  Morgan,  A.  J.  Pejsa,  D.  Clem- 
ens. 

The  Deis-Fertig  Dairies  Co.,  Do- 
ver, $25,000.  George  E.  Fertig,  Wal- 
ter S.  Fertig.  Robert  N.  Wilkin,  R.  H. 
Nussdorfer,  Harry  Jentes. 

The  Barr-Nunn  Co.,  Massillon,  $3,- 
000.  M.  Brown,  C.  R.  Heggem,  M. 
Evans,  A.  L.  Hering,  W.  C.  Dobson. 

The  Masonic  Temple  Co.,  Coshoc- 
ton, $125,000.  0.  S.  Bowen,  L.  P. 
Burt,  W.  E.  Hosick,  W.  H.  King,  Ed- 
win S.  Lee,  Harry  S.  Lybarger,  L.  I. 
McCammont,  C.  McGinnis. 

The  Highland  Mansions  Co.,  Lake- 
wood,  $50,000.  Mary  Hitchings,  Flor- 
ence  B.  Dennison,  A.  M.  Mortenson, 
Paul  A.  Bendfeldt. 

The  Dickey  Mfg.  Co.,  Toledo,  $50,- 
000.  George  Irin  Dickey,  Harry  L. 
Dickey,  L  F.  Pfann,  Geo.  N.  Fleisch- 
man,  M.  B.  Dickey. 

The  Gun,  Lock  and  Motor  Co.,  Steu- 
benville,  $25,000.  Martin  S.  Beaty, 
Samuel  E.  Friend,  William  S.  Jewett, 
Frank  A.  Hawkins,  Leroy  H.  Ault. 

The  Credit  Loan  and  Discount  Co., 
Marion,  $260,000.  Fred  E.  Guthery, 
John  J.  Stafford,  Elmer  J.  Schoenlaub, 
Arthur  J.  Berry,  J.  M.  Strelitz. 

The  Motor  Vehicle  Transportation 
Service  Co.,  Columbus,  $50,000.  F.  L. 
McCoUum,  The  Feldmon  Bros.  Co., 
Cleveland,  $50,000.  Louis  Feldman, 
Lawrence  M.  Rich,  A.  W.  Haiman,  D. 
J.  Zinner,  M.  H.  Rich. 

The  Berlin  Heights  Oil  and  Gas 
Co.,  Berlin  Heights,  $30,000.  Thos. 
J.  Hartley,  L.  R.  Meyers,  Lou  Hop- 
kins, Roy  G.  Amdt,  Frank  J.  Kelble. 

The  Income  Builders'  Co.,  Cleve- 
land, $30,000.  Fred  W.  Crofoot.  W.  C. 
Graves,  Manuel  Koslen,  J.  Janda, 
John  H.  Price. 

The  Indoe-Hatch  Dairy  Co.,  Medina, 
$25,000.  J.  C.  Indoe,  C.  M.  Hatch,  Etta 
Indoe,  Elizabeth  Indoe,  Maud  L. 
Hatch. 

The  McBeth  Nursery  Co.,  Spring- 
field, $25,000.  Thomas  A.  McBeth, 
James  C.  Netts,  Floyd  H.  Mick,  Geo. 
W.  Netts,  Dale  J.  Divens. 

The  Honor  Realty  Co.,  Cleveland, 
$25,000.  Jacob  DeKaiser,  M.  C.  Har- 
rison. G.  B.  Kilrain,  Edward  A.  Sten- 
del,  A.  H.  Johnson,  Jr. 

The  Ohio  Canvas  Co.,  Toledo,  $10,- 
000.  Frank  L.  Wolf,  Margaret  E. 
Wolf,  Alonzo  G.  Duer,  Kittie  C.  Ducr, 
Edward  Rimboch. 
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The  Cornell  Sales  Co.,  Cleveland, 
$500.  A.  P.  Garrett,  W.  E.  Richey, 
Harold  H.  Burton,  Thomas  H.  West- 
lake,  C.  L.  Steen. 

The  Gallag^her  Drug  Co.,  Dayton, 
$6000.  J.  Frank  Gallagher,  Joseph  D. 
Chamberlain,  Mark  Kidd,  Noble  '  A. 
Raines,  George  H.  Weiss. 

The  Athletic  World  Co.,  Columbus, 
$50,000.  J.  D.  Fetzer,  M.  M.  Elmers, 
H.  A.  Fetzer,  W.  E.  Rauch,  0.  R. 
Crawfis. 

The  Massillon  Finance  Co.,  Massil- 
Ion,  $100,000.  John  V.  Hammersmith, 
Elson  Wefler,  George  W.  Williams, 
Anthony  Hammersmith,  Grace  Knight. 

The  Baron  Shoe  Co.,  Cincinnati, 
$50,000.  Abe  Baron,  Harry  Baron, 
Charles  Baron,  Sarah  H.  Gold,  Minnie 
Baron. 

The  Ruple  Coal  Co.,  Cleveland,  $20,- 
000.  C.  V.  Liggett,  C.  M.  Malloy,  M. 
H.  Gelfand,  A.  S.  Haskell,  A.  T. 
Grimes. 

The  Preferred  Realty  Co.,  Cleveland 
$500.  W.  C.  Merick,  Charles  Follett, 
Neil  P.  Beall,  Walker  H.  Nye,  John 
W.  Eckelberry. 

The  Summit  County  Savings  & 
Loan  Co.,  Akron,  $1,000,000.  L  S. 
Myers,  George  W.  Billow,  Allan  F. 
Ayers,  Carroll  R.  Reed,  Harry  W. 
Walters,  Alfred  S.  Bamhart. 

The  Hardware  Sales  Co.,  Cleveland, 
$25,000.  W.  W.  Darnel,  A.  J.  Maurer, 
Charles  F.  Baker,  Philip  C.  Wuertz, 
Nettie  Damel. 

The  C.  H.  Delaplane  Coal  &  Supply 
Co.,  Dayton,  $20,000.  C.  H.  Dela- 
plane, F.  H.  Duncan,  M.  B.  Watson, 
Mae  Bums,  Theodocia  Delaplane. 

The  International  Piston  Co.,  Ely- 
ria,  $50,000.  Carl  Dreutzer.  H.  E. 
Waike-.  E.  E.  Wellert,  C.  O.  Jaster, 
G.  C.  Weber. 

The  McCurdy  Mfg.  Co.,  Ada,  $50.- 
000.  S.  M.  McCurdy,  J.  L.  Runser,  W. 
H.  Powell,  Earl  C.  Huber,  Charles  M. 
Cole. 

The  Cleveland  Ladder  Co.,  Cleve- 
land, $500.  Charles  P.  Ruple,  Lillian 
Ruple  Fowler,  E.  R.  Chappell,  E.  M. 
Ruple,  Eda  R.  Patterson. 

The  Mysteries  Production  Co^ 
Zanesville.  A.  A.  George,  E.  F.  Fel- 
ton,  Grover  G.  George,  Sam  E.  Lind, 
Frank  W.  Davis. 

The  Henry  Hollock  Co.,  Cleveland, 
$500.  Charles  K.  Arter,  Charles  Fol- 
lett, Orville  Smith,  Neil  P.  Beall,  John 
W.  Eckelberry. 


Increases 

The  Chaney  Constr.  Co.,  Cleveland, 
from  $50,000  to  $100,000. 

The  Baltic  Bending  Co.,  Baltic,  Tus- 
carawas Co.,  from  $15,000  to  $100,000. 

The  Wilson  Ice  &  Storage  Co., 
Xenia,  from  $1000  to  $25,000. 

The  T.  &  A.  Rogers  Co.,  Bannves- 
ville,  from  $40,000  to  $60,000. 

The  Kirkbride  Realty  Co.,  Toledo, 
from  $10,000  to  $25,000. 

The  Sunshine  Underwear  Co., 
Cleveland,  from  $10,000  to  $25,000. 

The  Standard  Motor  Car  Co.,  Co- 
lumbus, from  $30,000  to  $160,000. 

The  Rural  Electric  Service  Co., 
Shelby,  from  $10,000  to  $50,000. 

The  Railway  Supply  &  Mfg.  Co., 
Cincinnati,  from  $10,000  to  $60,000. 

The  Keener  Oil  &  Gas  Co.,  Marietta, 
from  1,000  to  3,000  shares  no  par 
value. 

The  Hamilton  Brokerage  Co.,  Co- 
lumbus, from  3,000  to  15,000  shares 
no  par  value. 

The  C.  S.  Ball  Candy  Co.,  Springr- 
field,  from  750  to  30,000  shares  no  par 
value. 

The  South  Side  Savings  &  Loan 
Co.,  Youngstown,  from  $100,000  to 
$200,000. 

The  Ohio  Blue  Limestone  Co.,  Ma- 
rion, from  $25,000  to  $30,000. 

The  Accurate  Measure  Coal  Co., 
Columbus,  from  $30,000  to  $50,000. 

The  Girard  Home  Savings  &  Loan 
Co.,  Girard,  from  $50,000  to  $350,000. 

The  Norwood  Novelty  Co.,  Cincin- 
nati, from  $50  000  to  $100,000. 

The  Monroe  Building  &  Loan  Asso- 
ciation, Tippecanoe  City,  from  $1,000,- 
000  to  $1,500,000. 

The  Cuyahoga  Savings  &  Loan  As- 
sociation, Cleveland,  from  $300,000  to 
$400,000. 

Decreases 

The  Windisch-Muhlhauser  Co..  Cin- 
cinnati, from  $900,000  to  $800,000. 

The  Arphen  Realty  Co.,  Cleveland, 
from  $20,000  to  $5000. 

The  McTeman  o.,  Youngstown, 
from  $10,000  to  $5000. 

The  Ashtabula  Bow  Socket  Co.,  Ash- 
tabula, from  $200,000  to  $100,000. 

The  Sar^rent  Piano  Co.,  Cincinnati, 
from  $10,000  to  $25,000. 

The  Oppenheimer-Straus  Co.,  Cin- 
cinnati, from  $135,000  to  $100,000. 

The  Wm.  H.  Perry  Lumber  Co., 
Cincinnati,  from  $26,000  to  $10,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2447 — In  the  Matter  of  the  Application  of  The  Youngsftown 
and  Suburban  Railway  Company,  Youngstown,  Ohio,  for  Au- 
thority to  Issue  $32,000  Par  Value  of  Its  First  Mortgage,  Five 
Per  Cent.  Sinking  Fund  Gold  Bonds. 


(Dated  January  13,  1922.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary, this  matter  came  on  for  consideration  upon  the  applica- 
tion of  The  Youngstown  and  Suburban  Railway  Company,  (a  cor- 
poration duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Ohio) ,  asking  the  consent  and  authority  of  this 
Commission  to  issue  first  mortgage,  five  per  cent,  sinking  fund,  gold 
bonds  of  the  principal  sum  of  $32,000,  the  proceeds  arising  from  the 
sale  thereof  to  be  applied  toward  the  reimbursement  of  its  treasury 
for  the  sum  of  $37,683.42  (none  of  which  was  procured  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness)  expended 
therefrom,  for  capital  purposes,  within  the  period  December  thirty- 
first,  1919,  to  June  thirtieth,  1921,  inclusive. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 

inquiry  and  investigation  thereupon: 

That,  within  the  period  December  thirty-first,  1919,  to 
June  thirtieth,  1921,  inclusive,  the  applicant  actually  expended 
from  its  treasury  for  the  construction,  completion,  extension 
and  improvement  of  its  facilities,  the  sum  of  $37,683.42,  none 
of  which  was  obtained  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness,  and 

That  the  issue  of  applicant's  said  first  mortgage  bonds  of 
the  principal  sum  of  $32,000  is  reasonably  required,  and  the 
money  to  be  procured  thereby  necessary  for  the  reimburse- 
ment, to  the  extefit  of  the  proceeds  thereof,  of  applicant's 
treasury  for  the  aforesaid  uncapitalized,  capital  expenditures 
therefrom, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Youngstown  and  Suburban  Railway 
Company  be,  and  hereby  it  is  authorized  to  issue  its  first  mortgage, 
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five  per  cent,  sinking  fund  gold  bonds  of  the  principal  sum  of 
thirty-two  thousand  dollars  ($32,000),  and  that  said  bonds  be  sold 
for  the  highest  price  obtainable,  but  not  less  than  eighty  (80)  per- 
centum  of  the  principal  amount  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  sale  of  said  bonds 
for  less  than  the  principal  sum  thereof  be  amortized  pursuant  to 
the  rules  and  regulations  heretofore  prescribed  by  this  Commission. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be,  by  the  applicant,  devoted  to  and  used  for  the  reimbursement,  to 
the  extent  of  such  proceeds,  of  applicant's  treasury  for  the  afore- 
said sum  of  $37,683.42,  none  of  which  was  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  actually  ex- 
pended therefrom  within  the  period  December  thirty-first,  1919,  to 
June  thirtieth,  1921,  inclusive,  and  for  no  other  purpose  whatsoever. 
It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  and  the  expendi- 
ture of  the  proceeds  thereof  pursuant  to  the  term  and  conditions  of 
this  order. 

ji 

No.  2450 — In  the  Matter  of  the  Application  of  The  Salem  Lighting 
Company,  Salem,  Ohio,  for  Authority  to  Issue  $163,000  Par 
Value  of  Its  First  Mortgage,  Five  Per  Cent.  Twenty  Year,  Gold 
Bonds.    Prayer  Granted. 


(Dated  January  13,  1922.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary, this  matter  came  on  for  considemtion  upon  the  applica- 
tion of  The  Salem  Lighting  Company,  (a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Ohio) ,  asking  the  consent  and  authority  of  this  Commission  to  issue 
first  mortgage,  five  per  cent,  twenty  year,  gold  bonds  of  the  princi- 
pal sum  of  $163,000,  the  proceeds  arising  from  the  sale  thereof 
to  be  applied  toward  the  reimbursement  of  its  treasury  for  the  sum 
of  $163,130.77  (none  of  which  was  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness)  expended  there- 
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from,  for  capital  purposes,  within  the  period  December  thirty-first, 

1919,  to  June  thirtieth,  1921,  inclusive. 

The  Commission,  being   fully   advised  in  the  premises,  finds 

from  the  pleadings  and  exhibits  filed  herein  and  its  independent 

inquiry  and  investigation  thereupon: 

That,  within  the  period  December  thirty-first,  1919,  to 
June  thirtieth,  1921,  inclusive,  the  applicant  actually  expended 
from  its  treasury  for  the  construction,  completion,  extension 
and  improvement  of  its  facilities,  the  sum  of  $163,130.77,  none 
of  which  was  obtained  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness; 

That  the  issue  of  applicant's  said  first  mortgage  bonds  of 
the  principal  sum  of  $163,000  is  reasonably  required,  and  the 
money  to  be  procured  thereby,  necessary  for  the  reimburse- 
ment, to  the  extent  of  the  proceeds  thereof,  of  applicant's 
treasury  for  the  aforesaid,  uncapitalized,  capital  expenditures 
therefrom,  and 

That,  the  applicant  now  having  first  mortgage  bonds 
issued  and  outstanding  in  excess  of  its  issued  and  outstanding 
capital  stock,  the  issue  and  disposition  of  said  bonds  in  excess 
of  its  issued  and  outstanding  capital  stock,  and  the  expenditure 
of  the  proceeds  thereof,  as  such  excess,  should  be  specifically 
consented  to,  authorized  and  approved, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  bonds  should  be  granted.     It  is,  therefore. 

Ordered,  That  said  The  Salem  Lighting  Company  be,  and  here- 
by it  is  authorized  to  issue  its  first  mortgage,  five  per  cent,  twenty 
year,  gold  bonds  of  the  principal  sum  of  one  hundred  and  sixty- 
three  thousand  dollars  ($163,000) ,  and  that  said  bonds  be  sold  for 
the  highest  price  obtainable,  but  not  less  than  seventy-five  (75)  per- 
centum  of  the  principal  amount  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  bonds 
for  less  than  the  principal  sum  thereof  be  amortized  pursuant  to 
the  rules  and  regulations  heretofore  prescribed  by  this  Commission. 
It  is  further 

Ordered,  That  the  issue  and  disposition  of  said  bonds  in  ex- 
cess of  applicant's  issued  and  outstanding  capital  stock,  and  the  ex- 
penditure of  the  proceeds  thereof,  as  hereinafter  provided,  as  such 
excess  be,  and  hereby  they  are  specifically  consented  to,  authorized 
and  approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be,  by  the  applicant,  devoted  to  and  used  for  the  reimbursement,  to 
the  extent  of  the  proceeds  thereof,  of  applicant's  treasury  for  the 
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sum  of  $163,130.77,  none  of  which  was  procured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  actually  ex- 
pended therefrom,  for  capital  purposes,  within  the  period  Decem- 
ber thirty-first,  1919,  to  June  thirtieth,  1921,  both  inclusive,  and 
for  no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds  and  the  expendi- 
ture of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions  of 
this  order. 

No.  2105— Barlotti  &  Sons,  New  Co-Operative  Association,  Mora- 
vocky  Store,  Levinsky  &  Son,  Joseph  Topich,  Benj.  Zujaro,  W.  J. 
Welday,  A.  S.  Wolfe,  J.  Wesley  Welday  and  Ippolis  Bred.,  Com- 
plainants, vs.  The  Dillonvale  and  Smithfield  Railroad  Company, 
The  Wheeling  and  Lake  Erie  Railway  Company,  The  New  York 
Central  Railroad  Company  and  The  United  States  Coal  Company, 
Defendants.  

(Dated  January  12,  1922.) 

This  day,  this  matter  again  came  on  for  consideration  upon  the 
pleadings,  the  evidence,  the  argument  of  counsel,  the  finding  and 
order  heretofore  entered  herein  by  this  Commission,  and  the  man- 
date of  the  Supreme  Court  of  Ohio,  in  its  proceeding  No.  16043,  re- 
manding the  said  original  papers  herein  to  this  Commission  with 
instructions  to  prescribe  such  regulations  for  the  operation  of  the 
road  (of  The  Dillonvale  and  Smithfield  Railroad  Company)  and  for 
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service  to  the  public  without  discrimination  as  are  reasonable  and 
just  under  the  circumstances  and  to  require  the  defendant  com- 
panies to  comply  with  the  same  while  they  maintain  and  operate 
the  railroad: 

Whereupon,  and  being  fully  advised  in  the  premises,  this  Com- 
mission finds : 

That  the  testimony  discloses  that  in  the  past,  discrimina- 
tion has  been  practiced  against  certain  receivers  and  shippers 
of  freight  located  along  the  line  of  said  The  Dillonvale  and 
Smithfield  Railroad  Company,  in  that  said  line  of  railroad 
has  been  used  for  the  transportation  of  certain  merchandise 
consigned  to  consignees  in  which  defendant,  The  United  States 
Coal  Company,  is  beneficially  interested,  while  a  similar  serv- 
ice has  been  refused  to  other  shippers  and  receivers  of  freight 
similarly  situated; 

That  the  defendant.  The  Dillonvale  and  Smithfield  Rail- 
road Company  has  filed  and  neglected  to  provide  suitable  facil- 
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ities  for  the  receipt,  handling,  forwarding  and  delivery  of 
freight  shipments  at  the  two  stations  upon  its  line,  known  and 
designated  as  Dillonvale  and  Bradley,  Ohio; 

That  the  freight  service  now  operated  upon  said  line  of 
railroad  of  said  The  Dillonvale  and  Smithfield  Railroad  Com- 
pany by  defendants.  The  Wheeling  and  Lake  Erie  Railway 
Company  and  The  New  York  Central  Railroad  Company,  aug- 
mented by  the  provision  of  suitable  facilities  for  the  receipt, 
handling,  forwarding  and  delivery  of  freight  shipments  at  the 
said  stations  of  Dillonvale  and  Bradley,  Ohio,  will  reasonably 
meet  the  requirements  of  the  public  and  the  receivers  and 
shippers  of  freight  located  along  said  line  of  railroad,  and 

That,  in  conformity  to  the  opinion  and  mandate  of  the 
Supreme  Court  of  Ohio  in  its  said  proceeding  No.  16043,  an 
order  should  enter  accordingly. 

It  is,  therefore. 

Ordered,  That  defendant,  said  The  Dillonvale  and  Smithfield 
Railroad  Company  be,  and  hereby  it  is  notified,  directed  and  re- 
quired to  provide  suitable  and  adequate  facilities  for  the  receipt, 
handling,  forwarding  and  delivery  of  all  shipments  of  freight,  car- 
load and/or  less  than  carload,  which  may  originate  or  arrive  at  the 
said  stations  of  Dillonvale  and  Bradley,  Ohio,  upon  its  said  line  of 
railroad ;  such  facilities  to  be  so  located  as  to  be  readily  accessible 
to  the  public.    It  is  further 

Ordered,  That  defendants,  said  The  Dillonvale  and  Smithfield 
Railroad  Company,  The  Wheeling  and  Lake  Erie  Railway  Company 
and  The  New  Y6rk  Central  Railroad  Company,  be,  and  hereby  they, 
and  each  of  them,  are  notified,  directed  and  required  to  forthwith 
establish  and  thereafter  maintain  and  operate  upon  the  line  of  rail- 
road of  said  The  Dillonvale  and  Smithfield  Railroad  Company,  a 
freight  train  service  for  the  handling  of  all  shipments  of  freight 
which  may  be  tendered  to  it,  either  by  consignors  or  connecting 
carriers,  which  shall  be  operated  at  the  times  and  with  the  regu- 
larity of  the  operations  upon  the  line  heretofore  provided  under  the 
contracts  by  and  between  said  parties.    It  is  further 

Ordered,  That  schedules  be  filed  by  the  defendants  which  will 
provide  for  and  permit  of  the  movement  of  all  shipments  which 
may  be  tendered  for  movement  upon  the  line  of  railroad  of  said  The 
Dillonvale  and  Smithfield  Railroad  Company.     It  is  further 

Ordered,  That  a  period  of  ninety  days  be,  and  hereby  it  is  de- 
termined to  be  a  reasonable  time  within  which  shall  be  completed 
the  aforesaid  facilities  required  to  be  provided  at  said  stations  of 
Dillonvale  and  Bradley,  but  nothing  herein  shall  be  construed  as 
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preventing  said  The  Dillonvale  and  Smithfield  Railroad  Company 
complying  with  that  part  of  this  order  requiring  the  provision  of 
suitable  facilities  at  Dillonvale,  Ohio,  by  securing  the  use  of  such 
facilities  at  said  station  of  any  connecting  carrier. 


No.  2443 — In  the  Matter  of  the  Application  of  The  Cincinnati,  Leb- 
anon and  Northern  Railway  Company  for  Authority  to  Change 
From  an  Agency  Station  to  a  Prepay  Station,  the  Station  Now 
Maintained  at  Dodds,  Warren  County,  Ohio.    Prayer  Denied. 


(Dated  January  12,  1922.) 

This  day,  after  full  hearing,  this  matter  came  on  for  considera- 
tion upon  the  pleadings  and  the  evidence  offered  at  said  hearing: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  welfare  of  the  public,  the 
Commission  finds  that  the  applicant  is  not  entitled  to  the  relief 
prayed  for.    It  is,  therefore, 

Ordered,  That  the  petition  of  The  Cincinnati,  Lebanon  and 
Northern  Railway  Company  for  authority  to  change  from  an  agency 
to  a  prepay  station,  the  station  at  Dodds,  Warren  County,  CBiio,  be, 
and  the  same  is  hereby  denied. 


No.  2442 — ^In  the  Matter  of  the  Application  of  The  Cincinnati,  Leb- 
anon and  Northern  Railway  Company  for  Authority  to  Change 
from  an  Agency  Station  to  a  Prepay  Station,  the  Station  Now 
Maintained  at  Brecon,  Hamilton  County,  Ohio.    Prayer  Denied. 


(Dated  January  12,  1922.) 

This  day,  after  full  hearing,  this  matter  came  on  for  considera- 
tion upon  the  pleadings  and  the  evidence  offered  at  said  hearing: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  welfare  of  the  public,  the 
Commission  finds  that  the  applicant  is  not  entitled  to  the  relief 
prayed  for.    It  is,  therefore, 

Ordered,  That  the  petition  of  The  Cincinnati,  Lebanon  and 
Northern  Railway  Company  for  authority  to  change  from  an  agency 
to  a  prepay  station,  the  station  at  Brecon,  Hamilton  County,  Ohio, 
be,  and  the  same  is  hereby  denied. 
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No.  2441 — In  the  Matter  of  the  Application  of  The  Cincinnati,  Leb- 
anon and  Northern  RaUway  Company  for  Authority  to  Close  the 
Passenger  and  Baggage  Agency  at  National,  Montgomery  County, 
Ohio.    Prayer  Granted.        

(Dated  January  12,  1922.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Cincinnati,  Lebanon 
and  Northern  Railway  Company  for  authority  to  change  from 
agency  to  non-agency,  its  passenger  station  known  as  National,  in 
the  City  of  Dayton,  Montgomery  County,  Ohio,  and  the  evidence 
offered  at  said  hearing: 

Upon  consideration  whereof,  and  having  due  regard  for  the 
welfare  of  the  public  and  the  cost  of  maintaining  an  agent  at  said 
station  and  the  passenger  revenues  derived  at  said  point,  and  hav- 
ing further  regard  for  the  fact  that  applicant  maintains  another 
passenger  station  nearer  the  business  center  of  said  city,  and  being 
fully  advised  in  the  premises,  the  Commission  finds  that  the  pro- 
posed discontinuance  of  an  agent  at  said  passenger  station  is  rea- 
sonable, and  is  satisfied  that  its  consent  and  authority  therefore 
should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Cincinnati,  Lebanon  and  Northern 
Railway  Company  be,  and  hereby  it  is  authorized,  effective  Feb- 
ruary first,  1922,  to  change  from  agency  to  non-agency  its  passenger 
station  known  as  National,  in  Montgomery  County,  Ohio. 

No.  2433 — ^In  the  Matter  of  the  Application  of  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company  for  Permii^ion 
to  Abandon  Its  Station  at  Russia,  Ohio.    Prayer  Denied. 


(Dated  January  12,  1922.) 

This  day,  after  full  hearing,  this  matter  came  on  for  considera- 
tion upon  the  pleadings,  the  evidence  and  the  argument  of  counsel : 
•  Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  due  regard  for  the  welfare  of  the  public,  the 
Commission  finds  that  the  applicant  is  not  entitled  to  the  relief 
prayed  for.    It  is,  therefore. 

Ordered,  That  the  petition  of  The  Cleveland,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Company  for  authority  to  change  from 
agency  to  prepay,  the  station  at  Russia,  Shelby  County,  Ohio,  be, 
and  the  same  hereby  is  denied. 
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The  Transportation  of  High  School  Pupils  by  a  Board  of  Education 
is  Optional  (7731)  Except  as  to  Those  Mentioned  in  Sec- 
tion 7749,  6.  C,  and  a  Board  of  Education  is  Not  Compelled 
to  Transport  Graduates  of  a  Second  or  Third  Grade  High  School 
to  a  High  School  of  Higher  Grade,  Unless  It  Has  Assigned  Such 
Graduates  to  a  Higher  Grade  High  School  Outside  the  District 
and  Distant  More  Than  Four  Miles  From  the  Residence  of  the 
Pupil.  

No.  2693— (Opinion  Dated  December  14,  1921.) 

Hon.  Vernon  M.  Riegel,  Superintendent  of  Public  Instruction  as  Di- 
rector of  Education,  Columbus,  Ohio: 

Dear  Sir — Acknowledgment  is  made  of  the  receipt  of  your  in- 
quiry of  recent  date,  requesting  the  opinion  of  this  department  on 
the  following  question : 

"If  graduates  of  a  second  or  third  grade  high  school  main- 
tained by  a  board  of  education  are  of  compulsory  school  age, 
must  the  board  of  education  provide  transportation  for  such 
graduates  to  a  high  school  of  higher  grade  outside  the  dis- 
trict?" 

It  is  assumed  that  your  question  follows  from  Opinion  No.  2447, 
issued  to  you  on  October  3,  1921,  the  first  and  second  branches  of 
the  syllabus  of  which  read  as  follows: 

"1.  In  lieu  of  providing  work  in  high  school  branches,  as 
required  of  boards  of  education,  under  the  provisions  of  Sec- 
tion 7764-1,  G.  C,  a  board  of  education  may  transport  to  a 
high  school  outside  the  district  all  pupils  of  compulsory  school 
age  who  have  finished  the  ordinary  grade  school  curriculum 
(7648,  G.  C.),  and  who  live  more  than  four  miles  from  any 
high  school. 

"2.  A  board  of  education  maintaining  a  second  grade  or  a 
third  grade  high  school  is  satisfying  the  requirements  of  Sec- 
tion 7764-1,  G.  C,  by  providing  work  in  high  school  branches 
for  those  pupils  who  have  not  graduated  from  such  second  or 
third  grade  high  school." 

Section  7764-1,  G.  C.  (Bing  Law) ,  reads  as  follows : 

"Boards  of  education  shall  provide  work  in  high  school 
branches,  as  mentioned  in  Section  7648,  General  Code,  at  some 
school  within  four  miles  of  the  residence  of  each  such  child 
for  those  children  of  compulsory  school  age  who  have  finished 
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the  ordinary  grade  school  curriculum  except  those  who  live 
within  four  miles  of  a  high  school  and  those  for  whom  trans- 
portation to  a  high  school  has  been  provided/* 

The  section  is  supplemental  to  Section  7764,  G.  C.,  and  should 

be  read  in  conjunction  with  the  latter.    Section  7764,  G,  C.,  reads: 

"The  child  in  his  attendance  at  school  shall  be  subject  to 
assignment  by  the  principal  of  the  private  school  or  superin- 
tendent of  schools  as  the  case  may  be,  to  the  class  in  *  *  * 
high  school  *  *  *  suited  to  his  age  and  state  of  advancement 
and  vocational  interest,  within  the  school  district;  or,  if  the 
schooling  is  not  available  within  the  district,  without  the  school 
school  district,  provided  the  child's  tuition  is  paid  and  provided 
further  that  transportation  is  furnished  in  case  he  lives  more 
than  *  *  *  four  miles  from  *  *  *  a  high  school  *  *  *.  The 
board  of  education  of  the  district  in  which  the  child  lives  shall 
have  power  to  furnish  such  transportation." 

It  will  be  noted  here  that  the  superintendent  of  schools  may 
assign  the  pupil  "to  the  class  in  *  *  *  high  school  *  ♦  *  suitable  to 
his  age  and  state  of  advancement  within  the  school  district ;  or  if 
the  schooling  (assignment  to  a  class  in  high  school)  is  not  available 
within  the  district,  then  the  superintendent  or  principal  may  assign 
without  the  school  district,  provided  *  *  *  tuition  is  paid  and  *  *  * 
that  transportation  is  furnished  in  case  he  (the  pupil)  lives  more 
than  *  *  *  four  miles  from  *  *  *  a  high  school  *  *  *." 

Under  this  section  the  superintendent  of  schools  may  assign  a 
graduate  of  a  second  or  third  grade  high  school  of  compulsory  school 
age  to  a  class  or  grade  in  high  school  outside  his  district  and  under 
the  law  the  pupil  is  presumed  to  go  to  the  school  where  he  has  been 
legally  assigned.  The  section  provides,  however,  that  before  he 
can  be  so  assigned,  outside  his  district,  his  tuition  shall  be  paid  and 
transportation  shall  be  furnished  if  he  lives  more  than  four  miles 
from  the  high  school  to  which  he  has  been  assigned.  Thus  in  the 
case  which  you  have  in  mind,  if  the  pupil  was  graduated  from  a  sec- 
ond or  third  grade  high  school  and  was  assigned  to  a  high  school 
of  the  first  grade  in  another  district,  he  would  have  to  be  trans- 
ported by  his  local  board  of  education  under  the  provisions  of  Sec- 
tion 7764,  G.  C.,  if  the  pupil  lives  more  than  four  miles  from  the 
high  school  to  which  assigned,  in  order  to  make  such  assignment 
eflfective. 

The  language  in  Section  7764,  G.  C.,  supra,  is  all  that  appears 
in  the  Bing  Law  (H.  B.  Ill)  on  the  question  of  high  school  trans- 
portation.   The  section  speaks  of  assignment  of  high  school  pupils. 
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(1)  "within  the  district,"  and  (2)  "without  the  district,"  being  sepa^ 
rated  by  a  semicolon.  As  to  assignment  "within  the  district"  noth- 
ing is  said  on  transportation,  the  provision  as  to  "power"  to  trans- 
port appearing  relative  to  assignment  "without  the  district."  The 
section  does  not  say  a  board  "shall  transport?'  or  that  it  is  the  "duty" 
of  the  board  to  transport,  for  it  says  the  board  shall  have  "power  to 
furnish  such  transportation"  outside  the  district  which  it  did  not 
have  before. 

When  it  enacted  the  Bing  Law  (H.  B.  Ill)  the  General  Assem- 
bly did  not  repeal,  as  it  could  have  done,  the  language  of  Section 
7748,  G.  C.,  which  reads: 

"♦  *  *  except  that,  a  board  maintaining  a  second  or  third 
grade  high  school  is  not  required  to  pay  such  tuition  (to  first 
grade  high  school)  when  the  maximum  levy  permitted  by  law 
for  such  district  has  been  reached  and  all  the  funds  so  raised 

are  necessary  for  the  support  of  the  schools  of  the  district. 

♦  *  *'» 

The  same  General  Assembly  which  enacted  7764  and  7764-1, 

G.  C.  (Bing  Law),  also  enacted  the  following  language  in  Section 

7731,  G.  C.  (109  Ohio  Law,  289),  to-wit: 

"*  *  *  the  transportation  of  pupils  who  are  pursuing  high 
school  branches  shall  be  optional  with  the  board  of  education, 
except  as  provided  in  Section  7749,  G.  C." 

Section  7749,  G.  C,  refers  to  districts  where  the  elementary 
pupils  are  transported  and  entitles  high  school  pupils  to  be  hauled 
along  with  the  elementary  pupils. 

The  positive  duty  is  cast  upon  each  board  of  education  by  Sec- 
tion 776^1  to  provide  work  in  high  school  branches ;  the  board  has 
provided  work  in  high  school  branches  in  its  district  when  it  oper- 
ates a  second  or  third  grade  high  school  which  teaches  the  "high 
school  branches,  as  mentioned  in  7648  (7649),  G.  C."  The  General 
Assembly  has  not  said  in  7764-1,  G.  C.,  the  manner  in  which  such 
"work  in  high  school  branches"  shall  be  provided,  nor  has  it  said  the 
amount  of  such  work  to  be  provided.  Apparently  this  has  been  left 
as  an  administrative  question  (7690)  to  each  board  of  education  as 
to  method  in  carrying  out  the  mandate  that  "high  school  work" 
must  be  provided.  It  is  is  not  within  the  province  of  the  Attorney 
General  to  legislate  upon  any  matter,  that  function  resting  with 
the  General  Assembly.  The  legislature  in  two  laws  upon  transpor- 
tation of  high  school  pupils  has  said  that  such  transportation 
is  "optional"  with   the  board  (H.  B.  216)  and  "power"  to  trans- 
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port  has  been  conferred  in  Section  7764  (H.  B.  Ill)  to  "without 
the  school  district."  In  neither  is  there  a  provision  for  compulsory 
transportation  of  high  school  pupils,  except  as  to  7649,  G.  C.  But 
a  board  of  education  may  transport  high  school  pupils  in  lieu  of  fur- 
nishing high  school  work  in  its  district  (Opinion  2447). 

"Sec.  7731-4.  *  *  *  A  failure  of  a  parent  or  guardian  to 
arrange  to  have  a  child  transported  to  school,  or  his  failure  to 
have  the  child  attend  on  the  ground  that  the  transportation  is 
not  supplied  cannot  be  plead  as  an  excuse  for  the  failure  of 
such  parent  or  guardian  to  send  such  child  to  school  or  for  the 
failure  of  the  child  to  attend  school." 

In  reply  to  your  inquiry  you  are  advised  that: 
The  transportation  of  high  school  pupils  by  a  board  of  education 
is  optional  (7731)  except  as  to  those  mentioned  in  Section  7749, 
G.  C.,  and  a  board  of  education  is  not  compelled  to  transport  grad- 
uates of  a  second  or  third  grade  high  school,  to  a  high  school  of 
higher  grade,  unless  it  has  assigned  such  graduates  to  a  higher 
grade  high  school  outside  the  district  and  distant  more  than  four 
miles  from  the  residence  of  the  pupiL 


Where  a  Questicm  of  Issuing  Bonds  to  Erect  a  Joint  Memorial  6009- 
ing  IS  Submitted  to  the  Electors  of  Four  Townships  Under  the 
Provisions  of  Sections  3410-1,  3410-2  of  the  G.  C,  and  the  Elec- 
tors of  Three  townships  Vote  in  the  Negative  and  of  the  Fourth 
Vote  in  the  AflSrmative  and  the  Total  of  the  Affirmative  and 
Negative  Vote  in  all  the  Townships  Show  a  Majority  in  the  Favor 
of  the  Issuing  of  Such  Bonds,  Such  an  Election  is  to  be  Con- 
sidered as  Rejected  by  the  Three  Townships  Voting  in  the  Nega/- 
tive.  The  Township  Voting  in  the  Affirmative  is  not  Authorized 
by  Such  Vote  to  Issue  its  Pro  Rata  Share  of  the  Proposed  Bond 
Issue  for  the  Purpose  of  Building  a  Smaller  Memorial  Building* 
In  Such  Election  Each  Township  Votes  as  a  Unit  and  not  the 
Four  Townships  as  a  District. 


No.  2617— (Opinion  Dated  November  28,  1921.) 

Hon.  Allan  G.  Aigler,  Prosecuting  Attorney,  Norwalk,  Ohio. 

Dear  Sir :    Your  letter  of  recent  date  is  received,  reading: 

''Under  Sections  8410-1  and  3410-2  of  the  General  Code, 
the  question  of  issuing  bonds  in  the  sum  of  eighty  thousand 
dollars  ($80,000.00)  for  a  joint  memorial  building  was  sub- 
mitted to  the  electors  of  four  townships  in  Huron  county,. 
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at  the  regular  election  held  November  8th,  1921.  In  three  of 
said  townships  a  majority  of  the  electors  voted  against  the 
proposed  bond  issue,  while  in  the  fourth  township  the  bond 
issue  carried  by  so  large  a  majority  that,  taking  the  four 
townships  together,  there  was  a  majority  in  favor  of  the 
bond  issue. 

Will  you  kindly  advise  whether  each  of  the  townships, 
participating  in  the  election,  is  authorized  or  required  to 
issue  bonds  for  its  proportionate  share  of  the  total  bond 
issue  proposed,  by  reason  of  the  fact  that  a  majority  of  the 
electors  in  the  four  townships,  considering  the  townships 
as  a  unit,  favored  the  bond  issue  ?  And,  if  you  reach  the  con- 
clusion that  those  townships  are  not  authorized  or  required 
to  issue  bonds,  where  a  majority  vote  was  against  the  proposi- 
tion, may  the  township,  where  the  proposition  to  issue  bonds, 
carried,  proceed  and  issue  bonds  for  its  proportionate  share 
of  the  $80,000.00,  and  use  the  proceeds  therefrom  for  the 
erection  of  a  single  memorial  building?" 

Section  3410-1  reads : 

"Whenever  there  is  presented  to  the  trustees  of  a  town- 
ship, or  townships,  a  petition  signed  by  not  less  than  fifteen 
per  cent,  of  the  electors  of  such  township  or  townships  as 
shown  at  the  last  preceding  general  election  held  therein, 
requesting  the  submission  to  the  electors  of  such  township 
or  townships  of  the  question  of  issuing  bonds  in  an  amount 
not  exceeding  $100,000  for  the  purpose  of  purchasing  a  site, 
if  necessary,  and  erecting  and  furnishing  a  memorial  build- 
ing, or  erecting  a  suitable  and  appropriate  monument,  statue 
or  memorial  to  commemorate  the  services  of  the  soldiers, 
sailors  and  marines  of  such  township  or  townships  and  of 
maintaining  same,  the  trustees  shall  provide  by  resolution 
for  the  submission  of  such  question  to  the  electors  of  such 
township  or  townships  at  a  special  or  the  next  general  elec- 
tion. 

In  case  the  petitions  are  filed  in  two  or  more  townships 
requesting  the  submission  of  such  question  the  total  amount 
of  bonds  estimated  for  such  purpose  shall  be  divided  among 
such  townships  in  proportion  to  the  tax  valuation  of  such 
townships  as  shown  by  the  tax  duplicate."  / 

Section  3410-2  provides  for  notice  of  the  election  and  form  of 

ballot. 

Section  3410-3  (as  amended  109  O  L.,  p.  222),  reads: 

"The  election  officers  shall  forthwith  certify  the  result 
of  such  election  to  the  clerk  of  the  township  or  townships 
and  the  township  trustees  shall  make  a  record  of  such  result. 
If  a  majority  of  the  votes  cast  on  such  question  be  in  favor 
of  the  issuance  of  bonds  for  such  purpose,  the  township  trus- 
tees shall  thereupon  issue  the  bonds  of  the  township  in  the 
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amount  specified  in  the  petition  filed  as  authorized  in  Section 
1  of  this  act.  Such  bonds  shall  be  of  the  denomination  and 
shall  run  for  such  period  or  periods  of  time  as  the  trustees 
shall  determine.  They  shall  be  executed  as  are  other  bonds 
of  the  township  and  shall  express  on  their  face  the  purpose 
for  which  they  are  issued,  shall  bear  interest  at  a  rate  not 
to  exceed  six  per  cent,  per  annum,  payable  semi-annually, 
and  shall  be  sold  for  not  less  than  par  and  accrued  interest. 
Said  bonds  shall  be  offered  and  sold  in  the  manner  provided 
in  Sections  1465-58,  2294,  and  2295  of  the  General  Code.  The 
township  trustees  shall,  prior  to  the  time  such  bonds  are 
issued,  provide  for  levying  and  collecting  annually  by  taxation 
an  amount  sufficient  to  pay  the  interest  thereon  and  to  create 
a  sinking  fund  for  their  redemption  at  maturity,  and  shall 
levy  annually  a  sufficient  tax  for  such  purpose,  irrespective 
of  any  limitations,  and  this  provision  shall  apply  in  any  case 
where  such  bonds  have  been  authorized  by  vote  of  the  elec- 
tors as  provided  in  this  act." 

Section  3410-4  reads: 

"If  such  improvement  is  to  be  made  by  a  single  town- 
ship the  proceeds  of  such  bonds,  other  than  any  premium 
and  accrued  interest  which  shall  be  credited  to  the  sinking 
fund,  shall  be  placed  in  the  township  treasury  to  the  credit 
of  a  fund  to  be  known  as  'the  memorial  fund.'  If  such 
bonds  are  issued  by  two  or  more  townships  to  build  a  joint 
building,  the  trustees  of  each  township  shall  select  one  of 
their  number  and  the  men  so  selected  shall  constitute  and  be 
known  as  the  memorial  trustees.  And  such  memorial  trus- 
tees shall  have  full  power  to  do  and  perform  all  acts  imposed 
upon  the  township  trustees  with  reference  to  a  single  town- 
ship memorial,  such  powers  being  fully  set  out  in  Sections 
5,  6,  7,  8,  9,  10,  and  11  of  this  act.  And  wherever  the  term 
trustees  or  township  trustees  is  used  in  said  section  with 
reference  to  the  powers  and  duties  of  such  trustees  as  to  the 
construction  and  maintenance  of  such  memorial  building, 
monument,  statue  or  memorial,  the  same  shall  be  construed 
to  mean  'memorial  trustees'  in  case  of  a  joint  building.  Such 
fund  shall  be  paid  out  upon  the  order  of  the  township  trus- 
tees. Upon  the  completion  of  the  memorial  building,  monu- 
ment, statue  or  memorial,  any  unexpended  balance  shall  be 
transferred  and  placed  to  the  credit  of  the  sinking  fund.'* 

Sections  3410-5  to  3410-11  prescribe  the  method  of  procedure 
to  be  followed  in  erecting  the  building,  and  make  provision  for  the 
placing  therein  of  commemorative  tablets  and  for  the  maintenance 
and  general  use  of  the  building. 

The  bonds  which  may  be  issued  under  authority  of  an  affirma- 
tive vote  of  the  electors  are  obligations  of  a  single  township  only, 
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and  not  the  joint  obligations  of  the  several  townships  which  vote. 
This  is  clear  not  only  from  the  general  tenor  of  Sections  3410-1  to 
3410-4,  but  is  emphasized  by  the  last  sentence  of  Section  3410-1, 
to  the  effect  that  the  total  amount  of  the  bonds  is  to  be  divided 
among  the  townships  in  proportion  to  their  respective  tax  dupli- 
cates. Logically,  then,  the  election  in  each  township  must  be 
treated  as  going  no  farther  than  to  the  question  of  whether  the 
electors  of  that  township  will  confer  authority  for  the  issuing  of 
the  bonds  of  that  township  for  the  proposed  joint  project.  It 
cannot  be  accepted  as  a  district  election,  nor  as  going  to  the  extent 
that  the  affirmative  vote  in  one  of  the  townships  is  to  offset  a 
negative  vote  in  another  of  the  townships.  Hence,  you  are  advised 
that  the  three  townships  which  returned  a  negative  vote  on  the 
proposition  are  neither  required  nor  authorized  to  issue  bonds. 

Your  second  question,  as  to  whether  the  township  in  which 
an  affirmative  vote  was  cast,  may  issue  bonds  for  its  proportionate 
share  of  the  $80,000  bonds  originally  proposed  for  all  of  the  town- 
ships, and  use  the  proceeds  for  the  erection  of  a  single  township 
memorial  building,  is  also  answered  in  the  negative.  The  electors 
of  the  four  townships  were  not  voting  on  the  question  of  whether 
bonds  should  be  authorized  for  a  single  township  building,  but 
upon  the  question  whether  the  township  should  issue  bonds  to 
make  up  a  contribution,  so  to  speak,  for  a  project  in  which  three 
other  townships  should  be  interested.  It  may  well  be  imagined 
that  many  electors  of  the  township  voting  affirmatively  would 
favor  an  $80,000  memorial  building  in  which  four  townships  were 
interested,  and  at  the  same  time  be  opposed  to  a  like  building  of 
smaller  cost  and  less  pretentious  character  in  which  only  one  town- 
ship was  interested. 

A  Bank  Incorporated  Under  the  Laws  of  This  State  With  Commer- 
cial and  Savings  Bank  and  Trust  Departmmts  as  Authorized  by 
Section  710-41  General  Code,  May  Not  Amend  Its  Articles  of  In- 
corporation so  as  to  Authorize  it  Also  to  Exercise  the  Powers  and 
Authority  Conferred  Upon  Title  Guarantee  and  Trust  Companies 
by  Sections  9850  et  seq.  General  Code. 


No.  2694— (Opinion  Dated  December  14»  1921.) 

Department  of  Conmierce,  Division  of  Banks,  Columbus,  Ohio. 

Gentlement:  Your  letter  of  recent  date  inquiring  if  a  bank 
incorporated  under  the  laws  of  this  state  with  commercial  and  sav- 
ings bank  and  trust  departments  as  authorized  by  Sections  710-41 
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General  Code,  may  amend  its  articles  of  incorporation  so  as  to  au- 
thorize it  also  to  exercise  the  powers  and  authority  conferred  upon 
title  guarantee  and  trust  companies  by  Sections  9850  et  seq.,  Gen- 
eral Code,  was  duly  received. 

The  purposes  for  which  a  bank  and  a  title  guarantee  and 
trust  company  are  incorporated  are  substantially  different.  This 
is  disclosed  by  the  bank  act  considered  as  a  whole,  and  particu- 
larly by  Section  710-2  G.  C.  which  defines  the  term  "bank,**  and  by 
Sections  9850  et  seq.,  which  enumerate  the  powers  of  title  guaran- 
tee and  trust  companies,  or  the  different  activities,  in  which  they 
may  engage.  This  difference  is  especiaaly  emphasized  by  the 
provision  in  Section  710-2  G.  C.  that  the  term  "bank"  shall  not 
include  title  guarantee  and  trust  companies  incorporated  under  the 
laws  of  this  state. 

A  careful  examination  of  the  bank  act  fails  to  disclose  any 
authority,  either  express  or  implied,  conferred  upon  banks  to  in- 
clude in  their  articles  of  incorporation,  either  originally  or  by  way 
of  amendment,  a  provision  authorizing  them  to  engage  in  the  title 
guarantee  and  trust  company  business,  nor  is  any  such  authority 
to  be  found  in  the  group  of  statutes  governing  title  guarantee  and 
trust  companies. 

There  being  no  provision  in  the  bank  and  title  guarantee  and 
trust  company  laws  authorizing  the  proposed  amendment,  it  is 
proper  to  inquire  if  it  can  be  accomplished  under  the  general  cor- 
poration laws  of  the  state.  See  Section  710-52  G.  C,  which  pro- 
vides that  banking  corporations  shall  be  governed  "in  all  respects 
in  the  same  manner  as  provided  by  law  for  corporations  organ- 
ized under  the  general  incorporation  laws  of  this  state,  in  so  far 
as  the  same  shall  not  be  inconsistent  with  the  provisions  of  this 
act." 

The  amendments  to  articles  of  incorporation  authorized  by  the 
general  incorporation  laws  are  enumerated  and  referred  to  in  Sec- 
tion 8719  G.  C.  The  specific  enumeration  of  authorized  amend- 
ments includes  changes  in  name,  location,  and  capital  stock.  The 
changes  authorized  in  general  terms  by  the  same  statute  include 
enlargement  of  the  objects  or  purposes  for  which  the  corporation 
was  formed,  but  this  authority  is  expressly  qualified  and  limited  by 
the  clause,  "but  not  substantially  to  change  the  purpose  of  its 
original  organization."  Another  amendment  authorized  in  general 
terms,  is  that  of  adding  to  the  articles  "anything  omitted  from,  or 
which  lawfully  might  have  been  provided  for  originally." 
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What  has  heretofore  been  said  with  respect  to  the  purposes 
for  which  banks  and  title  guarantee  and  trust  companies  are  in- 
corporated, and  the  absence  of  legislation  conferring  upon  banks 
the  right  to  engage  in  the  title  guarantee  and  trust  company  busi- 
ness, clearly  demonstrates,  first,  that  the  proposed  amendment 
would,  if  permitted,  amount  to  a  substantial  change  in  the  purpose 
for  which  the  bank  was  originally  organized,  which  character  of 
change  is  expressly  prohibited  by  Section  8719  G.  C;  and,  second 
that  the  power  to  engage  in  the  title  guarantee  trust  company  busi- 
ness is  one  that  could  not  have  been  provided  for  in  the  articles  of  in- 
corporation originally.  The  proposed  amendment,  therefore,  can 
not  be  sustained  under  the  general  corporation  laws.  See  State  v. 
Taylor,  55  O.  S.,  61. 

It  might  be  suggested  in  this  connection  that  because  Sections 
710-168  and  710-170  G.  C.  expressly  empower  title  guarantee  and 
trust  companies  "heretofore  organized  and  now  existing,*'  to  es- 
tablish a  commercial  or  a  savings  bank,  or  a  combination  of  both, 
and  to  acquire  trust  company  powers,  the  corresponding  right  or 
power  of  engaging  in  the  title  guarantee  and  trust  company  busi- 
ness should  be  enjoyed  by  banks.  Section  710-168  and  710-170, 
G.  C.,  however,  strictly  confine  or  limit  their  respective  grants  of 
power  not  only  to  title  guarantee  and  trust  companies,  but  also  to 
such  companies  as  were  organized  before  and  existing  at  the  time 
of  the  effective  date  of  the  bank  act,  as  indicated  by  the  words 
last  quoted.  They  make  no  attempt  to  confer  any  right  or  power 
upon  banks  to  engage  in  the  title  guarantee  and  trust  company 
business,  and  neither  those  sections  nor  any  others  I  have  found  can 
be  so  applied  or  extended  as  to  confer  such  authority. 

The  mere  fact  that  title  guarantee  and  trust  companies  are  em- 
powered to  take  unto  themselves  banking  and  trust  company  powers, 
is  not  sufficient  to  vest  banks  with  the  power  of  engaging  in  the 
title  guarantee  and  trust  company  business.  The  policy  or  wisdom 
of  permitting  one  class  of  corporations  to  engage  in  business  pe- 
culiar to  another,  while  denying  to  or  withholding  from  the  latter 
the  right  to  engage  in  a  line  or  lines  of  business  carried  on  by  the 
former,  is  exclusively  a  matter  for  legislative  determination,  sub- 
ject only  to  constitutional  limitations.  The  question  under  consid- 
eration is  exclusively  one  of  power,  and  as  a  corporation  has  only 
such  powers  as  are  conferred  upon  it  by  law,  expressly  and  by  im- 
plication, and  there  appear  to  be  no  statute  or  group  of  laws  au- 
thorizing the  proposed  amendment,  the  conclusion  is  that  your  ques- 
tion must  be  answered  in  the  negative. 
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The  Process  of  Street  Oiling  Contemplated  by  the  Provisions  of  Sec- 
tions 3751  to  and  Inclusive  of  3754,  6.  C,  is  Such  as  May  Be  In- 
cluded Within  the  Meaning  of  the  Words  ''Maintenance"  and  ''Re- 
pair" Occurring  in  the  Provisions  of  Section  6309-2  of  the  Gen- 
eral Code. 


No.  2748— (Opinion  Dated.  December  30,  1921.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio: 

Gentlemen — Receipt  is  acknowledged  of  your  letter  of  recent 
date  reading  as  follows : 

"We  respectfully  request  your  written  opinion  upon  the 
following  matter: 

Sections  3751  to  3754,  inclusive  of  the  General  Code,  pro- 
vide a  method  by  which  streets  may  be  treated  with  oil. 

Question :  May  such  oiling  be  considered  as  a  repair  with- 
in the  meaning  of  Section  6309-2  of  the  General  Code  ?" 

Sections  3751  to  3754  inclusive  of  the  General  Code  provide  the 
method  by  which  municipal  corporations  may  improve  streets,  al- 
leys, etc.,  by  treatment  with  oil  for  the  purpose  of  laying  the  dust 
on,  and  the  preservation  of  the  surface  of,  the  same. 

Sections  3751  and  6309-2,  G.  C,  are  pertinent  to  your  question. 
Section  3751  reads: 

"Municipal  corporations  may  treat  with  oil,  for  the  pur- 
pose of  laying  the  dust  on,  and  preserving  the  surface  of, 
streets,  alleys,  squares  and  public  roadways.  When  the  coun- 
cil desires  to  have  such  work  performed  by  contract,  it  shall 
pass  an  ordinance  declaring  its  intent  so  to  do.  In  villages 
the  council  shall  contract  and  in  cities  the  council  shall  direct 
the  director  of  public  service  to  contract,  for  a  period  named, 
not  exceeding  five  years,  with  any  person  or  corporation  for 
treating  with  oil  the  streets,  alleys,  lanes,  squares  and  public 
roadways  and  places,  such  contract  to  include  all  the  districts 
established  as  hereinafter  provided,  during  the  entire  term  of 
such  contract.'* 

It  may  be  noted  that  this  section,  together  with  Sections  3752, 
8753  and  3754,  G.  C,  specifically  provide  for  the  method  of  treat- 
ment with  oil  of  the  streets,  alleys,  squares,  and  public  roadways 
of  the  municipality,  and  comprehensively  provides  for  the  details 
of  such  a  procedure. 
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"The  revenue  collected  under  the  provisions  of  this  chap- 
ter shall  be  distributed  as  follows : 

(1)  All  fees  collected  under  this  chapter  shall  be  paid 
into  the  state  treasury  to  the  credit  of  a  fund  to  be  designated 
as  the  'state  maintenance  and  repair  fund.' 

(2)  Fifty  per  centum  of  all  taxes  collected  under  the 
provisions  of  this  chapter  shall  be  for  the  use  of  the  municipal 
corporation  or  county  which  constitutes  the  district  of  regis- 
tration as  provided  in  this  chapter.  Such  moneys  shall  be 
paid  into  the  treasury  of  the  proper  county  as  provided  herein 
and  distributed  as  are  other  taxes.  In  the  treasuries  of  such 
municipal  corporations  and  counties,  such  moneys  shall  con- 
stitute a  fund  which  shall  be  used  for  the  maintenance  and 
repair  of  public  roads  and  highways  and  streets  and  for  no 
other  purpose,  and  shall  not  be  subject  to  transfer  to  any  other 
fund.  'Maintenance  and  repair'  as  used  in  this  section,  in- 
cludes all  work  done  upon  any  public  road  or  highway,  or  upon 
any  street,  in  which  the  existing  foundation  thereof  is  used  as 
the  sub-surface  of  the  improvement  thereof,  in  whole  or  in  sub- 
stantial part. 

(3)  Fifty  per  centum  of  all  taxes  collected  under  the 
provisions  of  this  chapter,  shall  be  paid  by  the  secretary  of 
state  into  the  state  treasury  to  the  credit  of  the  'state  mainte- 
nance and  repair  fund.' 

The  'state  maintenance  and  repair  fund'  provided  for  here- 
in shall  be  available  f  oTr  the  use  of  the  secretary  of  state  in 
defraying  the  expenses  incident  to  carrying  out  and  enforcing 
the  provisions  of  this  chapter  and  for  the  use  of  the  state  high- 
way commissioner  in  the  manner  provided  by  law.  The  gen- 
eral assembly  shall  make  appropriations  therefrom  for  such 
purpose." 

Paragraph  2  of  this  section,  in  part,  provides : 

"Maintenance  and  repair  as  used  in  this  section  includes 
all  work  done  upon  any  public  road  or  highway,  or  upon  any 
street,  in  which  the  existing  foundation  thereof  is  used  as  in 
the  sub-surface  thereof,  in  whole  or  in  substantial  part.' 


y> 


The  question  proposed  is  whether  the  oiling  or  treatment  with 
oil  of  a  municipal  street  or  thoroughfare  may  be  deemed  such  a  re- 
pair as  to  come  within  the  meaning  of  the  words  "maintenance  and 
repair"  as  occurring  in  this  paragraph  of  the  section. 

It  is  believed  that  the  words  "maintenance"  and  "repair"  as 
used  in  this  section  mean  to  include  any  improvement,  maintenance, 
or  repair  which  would  tend  to  preserve  the  surface  of  the  existins: 
roadbed,  and  that  such  an  improvement  or  repair  is  chiefly  limited 
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to  those  cases  in  which  the  existing  foundation  thereof  is  used  as  in 
the  sub-surface  thereof ,  in  whole  or  substantial  part. 

"Words  and  Phrases"  defines  the  word  "repair"  as  used  in  cases 

of  road  improvement  as  follows: 

"  'Repair'  of  a  turnpike,  means  a  filling  up  of  holes,  and 
an  evening  up  of  the  surface  in  such  a  manner  that  the  ordi- 
nary and  expected  travel  of  the  locality,  may  pass  with  rea- 
sonable ease  and  safety.  Milford  v.  Traction  Co.,  4  O.  C.  C. 
(N.  S.),191, 16  0.  C.  D.,71." 

Thus  it  would  seem  that  the  process  of  street  or  road  oiling 
might  be  considered  as  having  the  tendency  and  effect  of  making 
more  compact,  by  reason  of  its  cohesive  qualities,  the  surface  of  the 
roadbed  so  treated,  and  of  evening  up  the  same  in  such  manner  as  to 
reasonably  come  within  the  meaning  of  the  words  "maintenance" 
and  "repair"  as  used  in  the  considered  section. 

You  are  therefore  advised  that  in  the  opinion  of  this  department 
the  process  of  street  oiling  contemplated  by  the  provisions  of  Sec- 
tions 3751  to  and  inclusive  of  3754,  G.  C,  is  such  as  may  be  included 
within  the  meaning  of  the  words  "maintenance"  and  "repair"  oc- 
curring in  the  provisions  of  section  6309-2  of  the  General  Code. 


SUPREME  COURT 


SYLLABUS 

No.  16890 — Cleveland  Produce  Com- 
pany V.  Paul  Dennert.  Error  to  the 
Court  of  Appeals  of  Cuyahoga 
county. 

Marshall,  C.  J. 

The  provisions  of  Section  11470, 
General  Code,  confer  a  substantial 
right  and  are  mandatory,  and  where 
questions  of  fact  are  tried  by  the 
court  without  the  intervention  of  a 
jury,  and  one  of  the  parties  with  a 
view  of  excepting  to  the  court's  deci- 
sion upon  questaions  of  law   involved 


in  the  trial  requests  a  separate  writ- 
ten statement  of  the  conclusions  of 
fact,  and  as  an  aid  to  the  court  sub- 
mits special  written  interrogatories 
for  sucn  purpose,  it  is  the  duty  of  the 
court  as  a  part  of  its  judgment  to 
make  answer  to  all  interrogatories  in- 
volving the  ultimate  facts  of  the  con- 
troversy, and  to  all  involving  proba- 
tive facts  from  which  the  ultimate 
facts  can  be  inferred  as  a  matter  of 
law,  and  its  failure  to  do  so  is  rever- 
sible error. 

Johnson,  Hough,  Wanamaker,  Rob- 
inson, oJnes  and  Matthias,  JJ.,  concur. 
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NEW  CORPORATIONS 

The  Automobile  Manufacturers' 
Supply  Co.,  Warren,  $500.  Elizabeth 
Baldwin,  Ruth  Whitney,  Helen  Shoen- 
berger,  William  M.  Carter,  Robert  G. 
Day. 

The  Sherbondy  Hill  Auto  Service 
Co.,  Akron,  $15,000.  Howard  E.  Pol- 
lock, Leo  M.  Preece,  James  P.  Sher- 
bondy, Frank  E.  Peters,  Robert  R. 
Pollock. 

The  City  Chimney  Cleaning  Co., 
Cleveland,  $10,000.  C.  Martz,  Max 
Fisher,  Mike  Fisher,  Kate  Guttentag, 
Beatrice  Martz. 

The  Coverall  Tire  Sales  Co.,  Cleve- 
land, $15,000.  Charles  F.  Ross,  Jay 
P.  Taggart,  Walter  L.  Spring,  Arthur 
A.  Sayre,  H.  K.  Bell. 

The  Complete  Hardware  Co.,  Cleve- 
land, $5000.  Max  Morrison,  J.  H. 
Young,  David  L.  SchifT,  Ben  G.  Ruby, 
A.  R.  Goold. 

The  Randolph  Grain  Co.,  Toledo, 
$25,000.  O.  W.  Randolph,  Charles  W. 
Mollett,  Harley  Fry,  W.  L.  MoUett, 
Earl  D.  Blom. 

The  Grocers*  Packing  Corporation 
Co.,  Greenville,  $10,000.  O.  M.  Scott, 
A.  W.  Rush,  F.  Hilderbrand.  F.  H. 
Jobps,  Gp'^rfire  M.  Mannix,  Jr. 

The  Warren  Transportation  Co., 
Akron,  $20,000.  Fred  M.  Hall,  T.  P. 
Lally,  Robert  Dickey,  J.  W.  Richards, 
Mary  Kohls. 

The  Euclid-Carnegie  Co.,  Cleveland, 
$50,000.  Frank  G.  Mooney,  Irwin  N. 
Loeser,  Ira  J.  Warner,  H.  Stewig,  I. 
L.  Nichols. 

The  Northern  Ohio  Motor  Bus  Co., 
Cleveland,  $10,000.  Charles  N.  Krieg, 
Michael  S.  Cerrezin,  Dorothy  Foster, 
Stella  Halama,  John  P.  Moran. 

The  Roeper,  Hanson  &  Newman 
Co.,  Cincinnati,  $30,000.  Ralph  Roe- 
per, Jerome  Rice  Newman,  William 
N.  Hanson,  Otto  Liepold,  Lester  A. 
Jaffe. 

The  Arlington  A.  S tiger  Co.,  Brad- 
ner,  $50,000.  0.  H.  Craft,  J.  M.  An- 
drew. Leah  DeJamette,  Noma  Sny- 
der, Madge  Wing. 

The  Grand  Savings  &  Loan  Co., 
Cleveland,  $1,000,000.  Elmer  W. 
Masztics,  Joseph  M.  Kiss,  Lad  E. 
Krejci,  Katherine  Belser,  Elmer  Masz- 
tics, Jr. 


The  Princeton  Realty  &  Investment 
Co.,  Cleveland,  $500.  Fred  E.  Pfeif- 
fer,  F.  B.  Fults,  M.  L.  Kunc,  G.  E. 
Senkbeil,  B.  L.  Farmer. 

The  Melbourne  Realty  Co.,  Cleve- 
land, $10,000.  Samuel  Z.  Brown,  Wm. 
Isaacs,  S.  A.  Thorman,  A.  H.  Gold- 
man, Wm.  J.  Bialosky. 

The  Community  Last.  Co.,  Cincin- 
nati, $5000.  Harry  J.  Rakel,  Flor- 
ence M.  Sedgewick,  Rav  M.  Bradford, 
F.  D.  Heimbold,  Fred  F.  Schroder. 

The  Community  Building  &  Loan 
Co.,  Warren,  $200,000.  C.  I.  Pontius, 
R.  V.  Marshall,  S.  I.  Pontius,  W.  L. 
Hammond,  J.  H.  Marshall. 

The  Thorp  &  Heathman  Co.,  War- 
ren, $10,000.  E.  R.  Thorp,  J.  E. 
Heathman,  Eva  Josephine  Thorp, 
Florence  M.  Heathman,  James  E. 
Torp. 

The  D.  W.  Cass  Co.,  Cleveland,  $10,- 
000.  D.  W.  Cass,  Sr.,  M.  C.  Young, 
Mrs.  D.  W.  Cass,  M.  E.  Murphy,  D. 
W.  Cass,  Jr. 

The  H.  C.  Gawne  Co.,  Cleveland, 
$30,000.  H.  C.  Gawne,  F.  J.  Nowak, 
A.  P.  Hutchison,  S.  S.  Gawne,  M.  A. 
Gaw^ne. 

The  Foraster's  Dye  Works  Co.,  To- 
ledo, $25,000.  Nathan  Foraster,  Jake 
Foraster,  Morris  Diamond,  Dave 
Swartz,  Juleis  Essik. 

The  Tandem  Drive  Car  Co.,  Akron, 
$10,000.  Arthur  E.  Bowdler.  R.  E. 
Baer.  R.  L.  Kryder,  Charles  M.  Davis, 
Hazel  B.  Sanderson. 

The  Dickinson  Chiropractic  College 
Co.,  Columbus,  $2,000.  L.  Heister,  J. 
Swickard,  R.  Merriman,  F.  J.  Collier, 
F.  J.  Spain. 

The  Elston  Petroleum  Co.,  Colum- 
bus, $150,000.  F.  E.  Markey,  F.  R. 
Shepherd,  Charles  S.  Loudenslager, 
William  J.  King,  Lucien  L.  Powell. 

The  Interior  Decorating  Shop  Co., 
Columbus,  $10,000.  Blanch  E.  Pugh, 
D.  N.  Postlewaite.  Bemice  Gay,  R. 
McMurray,  H.  H.  Orr. 

The  Lutkenhouse  Co.,  Cleveland, 
S15,000.  John  F.  Lutkenhouse,  Henry 
L.  Jollay,  H.  L.  Parmenter,  C.  McK. 
Parmenter,  I.  M.  Grolle. 

The  Hercules  Buildins:  Co.,  Zanes- 
ville,  $75,000.  Morris  Ressler,  C.  M. 
Ludman,  7.  F.  O'Neal,  Cecil  W.  Tan- 
ner, H.  C.  Pugh. 


391 


392 


Department  Reports 


The  Reliable  Scrap  Iron  &  Metal 
Co.,  Cleveland,  $25,000.  Emanuel 
Mar^lis,  Samuel  Kangisser,  J.  B. 
Dworken,  Samuel  H.  Urdang,  Max  M. 
Dworken. 

The  Rose  Machine  &  Spring  Co., 
Canton,  $50,000.  D.  H.  Rose,  Wen- 
dell Herbruck,  F.  B.  Melchior,  M.  Saf- 
ranek,  J.  Atkinson,  D.  H.  Rose. 

The  Pol  Carload  Oil  Co.,  Cincinnati, 
$5000.  Philip  G.  Boehm,  Alma  A. 
Boehm,  Frank  A.  Bruenemann,  Emma 
Bruenemann,  Elizabeth  Raker. 

The  Keystone  Pottery  Co.,  Zanes- 
ville,  $25,000.  Zane  W.  Burley,  F.  S. 
Crooks,  F.  H.  Winter,  M.  B.  Gessa- 
man,  L.  F.  Dillman. 

The  Pavlicek  Realty  Co.,  Toledo, 
$10,000.  Frank  J.  Pavlicek,  Joseph  G. 
Gluck,  George  E.  Seney,  Kathleen 
Hart,  Adaline  S.  DeGroff. 

The  Double  Mileage  Tire  Rim  Co., 
Cincinnati,  $500.  William  O'Connell, 
Harry  A.  Phillips,  Herman  J.  Jan- 
sing. 

The  Fembank  Co.,  Cincinnati,  $10,- 

000.  George  Struble,  Carl  L.  Grae- 
ser,  Howard  L.  Bevis-,  L.  H.  Lytle,  C. 
Tatgenhorst,  Jr. 

The  Andover  Hotel  Co.,  Andover, 
$4,000.  Melbem  S.  Davis,  Edward 
G.  Hans,  Samuel  Waldhom,  Lowry  M. 
Guilinger,  Randall  F.  Medicus. 

The  Radebaugh-Graham  Co.,  Co- 
lumbus, $75,000.  H.  F.  Guerin,  S.  P. 
Shaw,  Opha  Moore,  H.  B.  Whitney,  J. 
L.  Hampton. 

The  Ree^ent  Hotel  Co.,  Cleveland, 
$50,000.  W.  K.  Stanley,  H.  P.  Ord, 
William  W.  Dawson,  Ethel  R.  Wal- 
ters, M.  Mergner. 

The  North  Guilford  Threshing  Co., 
Seville,   $10,000.     Eph.   Marklpv,  Jr., 

1.  Shafer,  N.  L.  Newcomer,  C.  Krabill, 
L.  A.  Godwin. 

The  Warn-Hamrick  Co.,  Cincinnati, 
$50,000.  W.  Waide  Hamrick,  Garnet 
Pierce   Hamrick,  Howard  Rohan. 

The  Richard  Brown  Co.,  Sidney, 
$25,000.  Cyril  C.  Hussey,  Richard 
Brown,  George  E.  Sturm,  Wilbert  A. 
Burkett,  Earl  Lee. 

The  Vaugh  E.  Wyman  Abstract  Co., 
Painesville,  $5,000.  Vaugh  E.  Wv- 
man,  Melinda  C.  Wyman,  Grace  E. 
Wyman,  Thomas  B.  Wyman,  Lloyd 
Wyman. 

The  Industrial  Paint  Products  Co., 
Cleveland,  $5  000.  William  Z.  Good- 
man, Noah  Mandelkom,  Ben  P.  Rabb, 
Milton  Feuerstein,  Gertrude  Sher- 
wood. 


The  Coney  Island  Co.,  Cincinnati, 
$100,000.  A.  F.  Maish.  George  A. 
Brooks,  Levi  C.  Goodale,  Charles  G. 
Brooks,  Ray  J.  Hillenbrand. 

The  Keiden  Co.,  Toledo,  $30,000. 
Harmon  L.  Keidan,  Benjamin  Kmf^ 
Baer,  Joe  H.  Ringold,  Adele  H.  Kei- 
dan, L.  Robinson. 

The  Omega  Upsilon  Phi  Home  Co., 
Cincinnati,  $25,000.  Horace  A.  Day, 
Frank  E.  Stevenson,  Carl  E.  Poetker, 
Ralph  W.  Good,  Elmer  A.  Schlueter. 

The  Alliance  Buick  Co^.  $500.  So- 
phie B.  Reich,  E.  Kopp,  L.  M.  Kelty, 
Virginia  Glessner,  Percy  A.  Fry. 

The  Meade-Weyls  Co.,  Cleveland, 
$10,000.  Alexis  E.  Meade,  Edward  M. 
Weyls,  Gertrude  L.  Weyls,  Margaret 
L.  Lezius,  Ella  M.  Stevenson. 

The  Cleveland-Detroit  Camera  Co., 
Cleveland,  $500.  I.  W.  Sharp,  J.  H. 
Kellogg,  William  R.  Daley,  N.  K. 
Dorr,  E.  Harper. 

The  General  Store  Co.,  Cleveland, 
$1,500.  John  F.  Tichy,  Charles  E. 
Shields,  Oliver  C.  Rouse,  Erma  Da- 
Veil,  M.  Y.  Yost. 

The  Cleveland  Cancas  Co.,  Cleve- 
land, $1,000.  Jesse  Vickery,  C.  C. 
Clark,  Ruby  V.  Dutton,  Irene  J.  Scboy- 
er,  Bemice  Pierce. 

The  People's  Finance  Co.,  Ports- 
mouth, $50,000.  Arthur  H.  Bannon, 
Arthur  F.  Young,  John  F.  Johnley, 
Emma  Johnston,  Frank  A.  Cobum. 

The  Bolton  Mortgage  Co.,  Cleve- 
land, $1,000.  Jesse  Vickery,  C.  C. 
Clark,  Ruby  V.  Dutton,  James  H. 
Murray,  C.  L.  Whetsel. 

The  Big  WaJnut  Electric  Co.,  Sun- 
bury,  $25,000.  Rudolph  Burrer,  Karl 
0.  Burrer,  Robert  P.  Anderson,  David 
M.  Cupp,  Parker  P.  Burrer. 

The  Amberoil  Producing  Co.,  Me- 
Arthur,  $10,000.  D  R.  Martindill, 
John  D.  Gill.  D.  A.  Martindill,  A.  J. 
Martindill.  A.  W.  Phaffenbarger 

The  Reiter-King-Dugan  Co.,  Akron, 
JIIO.OOO.  H.  H.  Stehle,  Winfield  S. 
Slorum,  F.  F.  Dugan,  R.  H.  Reiter,  L. 
L.  King. 

The  Akron  Tire  Display  Co.,  Cuya- 
hoga Falls,  $10,000.  R.  J.  Hough,  M. 
H.  Sloman,  W.  H.  Schnable,  L.  O. 
McBride.  L.  S.  Dewees. 

The  Universal  Radio  Co..  Cleve- 
land. $25,000.  Albert  L.  Hamrick.  G. 
P.  Flint,  J.  A.  Russell,  F.  H.  Kelliker, 
R.  L.  Komfeld. 

The  Beacon  Mfg.  Co.,  Cleveland, 
$10,000.  C.  R.  Bissell.  Robert  A. 
Good,  S!ilas  J.  Blair,  J.  Bennett,  Kath- 
erine  O'Hara. 
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The  Tri-Section  Rim  &  Garage  Co., 
Cleveland,  $10,000.  W.  R.  Cory,  F. 
G.  Spencer,  Lex  Kintner,  Frank  £. 
Baker,  L.  £.  Giel. 

The  Pollack  Stop  Light  Co.,  Cleve- 
land, $1,000.  Arthur  Krause,  Ernest 
Peiser,  A.  Barbian,  I.  S.  Hurwitz, 
David  M.  Loeb. 

The  H.  &  W.  Auto  Accessories  Co., 
Toledo,  $20,000.  Homer  Ramey,  Lena 
Buckley,  George  E.  Seney,  Joseph  G. 
Gluck,  Joseph  Vogel,  Helen  Haber- 
stich. 

The  Empire  Plating  Co.,  Cleveland, 
$10,000.  K.  T.  Scott,  M.  E.  Scott, 
Henry  M.  Kuhn,  John  C.  Barkley,  E. 
D.  Hutchison. 

The  P.  J.  Hughes  Co.,  Cleveland, 
$10,000.  P.  J.  Hughes,  Richard  J. 
Moriarty,  John  Keys,  John  E.  Galla- 
gher, John  L.  Weisend. 

The  Miami  Wood  Specialty  Co., 
Dayton,  $15,000.  Harold  S.  Miller, 
Ivanette  W.  Miller,  Lorin  Wright,  El- 
don  A.  Short,  Katherine  E.  Short. 

The  Rader  &  Egbert  Co.,  Desholer, 
$1,000.  A.  BuUer,  H.  W.  Buckley, 
Lyman  C.  Rader,  John  E.  Egbert,  A. 
F.  Samsel. 

The  Indianola  Drug  Co.,  Youngs- 
town,  $10,000.  B.  A.  Millikin,  G.  A. 
Webster,  R.  C.  Inglis,  A.  C.  Inglis,  W. 
R.  Dunning. 

The  Chronicle  Co.,  Uhrichsville, 
$50,000.  Grace  E.  Stoutt,  Pearl  S. 
McClay,  Dale  I.  Williams,  Paul  H. 
Stoutt,  Helen  S.  CoUette. 

The  Allegheny  Oil  Co.,  Canton,  $25,- 
000.  William  Armstrong,  J.  C.  Mcin- 
tosh, W.  M.  Thompson,  M.  F.  Bailey, 
D.  F.  Mcintosh. 

The  Greenfield  Country  Club  Co., 
Madison  Township,  $15,000.  Charles 
M.  Uhl.  M.  Irwin  Dunlap,  James  R. 
Buck,  Neal  P.  Waddell,  George  H. 
Morehouse. 

The  Murphy  Valve  Co.,  Columbus, 
$50,000.  Harry  G.  Wakefield,  Wm.  C. 
Jones,  Dan  R.  Murphy,  Harry  Kelso, 
Jr.,  Frank  C.  Harrison. 

The  Hippodrome  Mortgage  and  In- 
vestment Co.,  Cleveland,  $10,000. 
Morris  Friedman,  Harry  Bernnard, 
Samuel  Weinberg,  A.  L.  Goldman, 
Mollie  Friedman. 

The  Goldsmith  Music  Co..  Colum- 
bus, $8,000.  C.  W.  Goldsmith,  A.  M. 
Taylor,  E.  Bragunier,  Carl  Tresemer, 
P.  Cozad. 

The  Maeuire  Auto  -Co.,  Youngs- 
town,  $25,000.  A.  C.  Maguire,  A.  M. 
Henderson,  John  P.  Barrett,  T.  M. 
Coney,  H.  H.  Wickham. 


The  Auglaize  Oil  and  Gas  Co.,  Wa- 
pakoneta,  $125,000.  J.  M.  Hurlbutt, 
C.  W.  Gunther,  Gilbert  A.  Smith,  S. 

B.  Mercer,  Earl  C.  Bechholt,    C.     E. 
Betts. 

The  G.  &  C.  Foundry  Co.,  Sandusky, 
$10,500.  John  C.  Harwell,  H.  D. 
Hunter,  H.  C.  Sullivan,  C.  E.  Swank, 
0.  V.  Coon. 

The  Kankakee  Foundry  Co.,  Day- 
ton, $10,000.  John  C.  Haswell,  H.  D. 
Hunter^  C.  E.  Swank,  O.  V.  Coon,  H. 

C.  Sullivan. 

The  Genie  Products  Co.,  Dayton, 
$10,000.  George  L.  Ernst,  Walter  B. 
Shattuck,  Fred  R.  Lewis,  Frank  L. 
Darby,  Walter  L.  Ross,  George  Sass, 
W.  H.  Buehrle. 

The  Hamilton  Copper  &  Brass 
Works  Co.,  Hamilton,  $50,000.  Min- 
nie Duemer,  Carl  L.  Deumer,  R^\>ert 
W.  Mense,  Ethel  M.  Kimbrough,  Ed- 
gar A.  Belden. 

The  Junior  Chamber  of  Ccmmerce 
of  Cincinnati,  $1,000.*  L.  B^  Ljrtle, 
Raymond  Wilson,  D.  H.  Siewcrs,  C.  J. 
Birt,  C.  L.  Graeser,  William  ti.  Koe- 
nig,  Stanley  A.  Hittner. 

The  John  L.  Walker  Contracting 
Co.,  Hamilton,  $15,000.  Roy  J.  Kurry, 
Harold  J.  Momer,  Jessie  n.  Momer, 
Fred  S.  Snively,  Flora  A.  Snwely. 

The  Consolidated  Handling  Co., 
Youngstown,  $10,000.  John  T.  Har- 
rington, U.  C.  DeFord,  Norman  A. 
Emery,  Charles  F.  Smith,  J.  H.  Hux- 
ley. 

The  Pierce  Body  Co.,  Fostoria,  $20,- 
000.  James  L.  Carter,  Cloys  W. 
Nance,  Ora  L,  Wade,  Arthur  R. 
Thornton,  Lee  S.  Cornelius. 

The  Union  Dyeing  &  Cleaning  Co., 
Middletown,  $10,000.  R.  C.  Vander- 
veer,  M.  E.  Vandeveer,  C.  L.  Dakin, 
John  Pohlable,  Herman  Pohlable. 

The  Ferguson  Service  Co.,  Cleve- 
land, $10,000.  Fred  G.  Ferguson,  Wil- 
liam Mercer,  Dean  M.  Solenberger,  M. 
F.  Kean,  E.  M.  Smith. 

The  Associated  Contractors*  Survey 
Service  Co.,  Cleveland,  $10,000.  Geo. 
M.  Peterson,  Marie  M.  Vargo,  Lilliam 
Lubisky.  A.  E.  Gordon,  A.  Goldman. 

The  Central  Railroadmen's  Ass'n 
for  Savings,  Cleveland.  $350,000.  G. 
F.  Tomlinson,  .Joseph  Chidlev.  Ralph 
R.  Day.  C.  C.  Handy,  E.  E.  Pettibone, 
R.  M.  Huddleston. 

The  Farmers'  Electrical  Transmis- 
sion Line  No.  3  Co..  Van  Buren  Town- 
ship, $1,500.  W.  H.  Weaver,  Josiah 
Fourman,  Charles  Bowers,  I.  M. 
Shields,  Lydia  M.  Millikin. 
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The  Acme  Engineering  Co.,  Dasrton, 
$500.  Thomas  Cureton,  Robert  G. 
Corwin,  Samuel  S.  Markham,  Abra- 
ham K.  Meek. 

The  Western  Power  Co.,  Cleveland, 
$50,000.     Charles  R.  Arbaugh,  James 

A.  Shearer,  T.  C.  Hahn,  J.  M.  Hepp, 
G.  W.  Marriott. 

The  Kleervu  Cleaner  Co.,  Cleve- 
land, $125,000.  R.  E.  Garvin,  H.  A. 
Dempsey,  K.  B.  Bushong,  J.  S.  Silber, 
H.  S.  Gottfried. 

The  Wm.  Penn  Mortgage  Co.,  Ak- 
ron, $300,000.  U.  C.  Welston,  Jay  F. 
Converse,  H.  A.  Coates,  Thomas  H. 
Clark,  Frank  D.  Cassidy. 

The  Ohio  Refrigerating  Service  Co., 
Springfield,  $500.  Ray  L.  Coleman,  J. 
P.  Kunkel,  Charles  R.  Groves,  Thos. 

D.  Hodge,  Aaron  J.  Halloran. 

The  W.  L.  Quinn  &  Co.,  Cleveland, 
$1500.  John  A.  Elden,  W.  L.  Quinn, 
James  P.  Lynch,  Winstrom  Pope,  M. 
H.  Bums. 

The  Villa  Restaurant  Co.,  Cleve- 
land, $20,000.  John  A.  Elden,  M.  H. 
Bums,  M.  E.  Molner,  F.  W.  McLean, 
W.  C.  Owen. 

The  Underwriters*  Apraisal  Co., 
Cleveland,  $100,000.  D.  C.  Wilson,  L. 
M.  Wilson,  Joseph  A.  Klein,  Charles 

E.  Phipps,  L.  J.  Kohn. 

The  Bruning  Lexington  Motor  Co., 
Cleveland,  $1,000.  William  F.  Brun- 
ing, H.  G.  Bruning.  M.  S.  Bruning,  K. 
M.  Bruing,  E.  A.  Binyon. 

The  Ebony  Diamond  Coal  Co.,  Cin- 
cinnati. $10,000.  Wilbert  J.  Newhall, 
Aline  B.  Newhall,  H.  G.  Hiehtower,  I. 

B.  Davidson.  F.  E.  Williamson. 

The  Cleveland  Foundation  Co., 
Cleveland,  $500.  Samuel  Rockwell, 
Jr.,  E.  B.  Thurman,  Trafton  M.  Dye, 
K.  T.  SiddalL  C.  A.  Alpxander. 

T>^^  Rich  Allov  Co.,  Cleveland,  $500. 

F.  H.  Gorman.  R'^ed  Rowley,  Thomas 
Stevenson,  Reed  Rowley,  C.  E.  Mellen, 
L.  M.  Kplty. 

The  Morris  Tsaac  &  Sons  Co.,  Cin- 
cinnati, $200,000.  Morris  Isaac,  W. 
J.  Herbstreit,  B.  J.  Isaac,  Gustav  Leo 
Isaac,  Abe  Isaac,  Isaac  Bear,  Stanley 
Isaac. 

Thp  Wood  County  Mortcrage  ^^  Loan 
Co.,  Bowline:  Grepn,  $500.  William 
Dunipace,  J.  R.  McDowell.  Philo  S. 
Hankey,  A.  E.  Avery,  Frank  Brands- 
berry. 

The  Penn  Sanitary  Family  Tiaundry 
Service  Co.,  Cleveland,  $50,000.  Jos. 
FraiVr.  Ch^irles  Fraier.  E.  H.  Guillett, 
David  H.  Reese,  John  J.  Kramer,  John 
F.  Peshina. 


Increases 

The  Fifth  City  Development  Co., 
Cleveland,  from  $10,000  to  $25,000. 

The  O'Neill  Engineering  Co.,  To- 
ledo, 1,000  to  2,000  shares  no  par 
value. 

The  Liberty  Banking  and  Savings 
Co.,  Cincinnati,  from  $50,000  to  $150,- 
000. 

The  Ohio  State  Mortgage  Co., 
Cleveland,  from  $500,000  to  $2,000,000. 

The  Arlington  Realty  Co.,  Cleve- 
land, $10,000  to  $40,000. 

The  Central  Land  &  Mortgage  Co., 
Cleveland,  $10,000  to  $40,000. 

The  People's  Buildine  &  Loan  As- 
sociation Co.,  Sharonvifie,  $500,000  to 
$1,000,000. 

The  American  Dress  Co.,  Cincinnati, 
from  $15,000  to  $60,000. 

The  Brenner  Automobile  Supply 
Co.,  Cincinnati,  $25,000  to  $100,000. 

The  Globe  Steel  Co.,  Mansfield,  from 
$60,000  to  $100,000. 

The  Leland  Electric  Co.,  Dayton, 
from  $10,000  to  $50,000. 

The  Arcanum  Building  &  Loan  As- 
sociation, Arcanum,  $300,000  to  $1,- 
000,000. 

The  McKinley  Savings  &  Loan  As- 
sociation, Niles,  $100,000  to  $350,000. 

The  Guy  Johnston  Contracting  Co., 
Toronto,  from  $20,000  to  $50,000. 

The  Dayton  Mattress  Mfg.  Co., 
Dayton,  from  $10,000  to  $50,000. 

The  American  Bank  Co.,  Lima,  from 
$100,000  to  $150,000. 

The  Citizens  Building  and  Loan  and 
Savings  Ass'n,  Middletown,  $300,000 
to  $1,000,000. 

The  People's  Loan  Co.,  Lima,  from 
$40,000  to  $100,000. 

The  Clayton  C.  Townes  Co.,  Cleve- 
land, from  $20,000  to  $100,000. 

Decreases 

The  Athens  Iron  Mininc:  Co.,  Cleve- 
land, from  $1,500,000  to  $1,350,000. 

The  Louis  Stix  Co.,  Cincinnati,  from 
$1,260,000  to  $1,130,000. 

The  Warren  Real  Estate  Co.,  War- 
ren, from  $30,000  to  $5,000. 

The  Keliy-Springfield  Motor  Truck 
Co.,  Springfield,  $8,000,000  to  $6,000,- 
000. 

The  Highland  Brown  Oil  Co.,  Lynch- 
burg, from  $100,000  to  $50,000. 

The  Nottingham  Steel  Co.,  Cleve- 
land, from  $10,000  to  $1,000. 

The  SevboW  Machine  Co.,  Dayton, 
from  $930,000  to  $900,000. 

The  Riverside  Milling  Co.,  Elyria, 
from  $60,000  to  $30,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1746 — ^In  the  Matter  of  the  Application  of  The  Licking  Tele- 
phone Company  of  Mt.  Vernon,  Ohio,  for  Such  Consent  and  Ap- 
proval as  May  be  Necessary  to  Enable  Said  The  Licking  Telephone 
Company  to  Issue  and  Sell  its  Common  Capital  Stock.  Former 
Order  Modified. 


(Dated  January   17,   1922.) 

The  Commission  having  heretofore,  to- wit :  Upon  the  fifteenth 
day  of  September,  1919,  by  order,  duly  made  and  entered  herein, 
consented  to  and  authorized  the  issue  and  sale,  for  the  highest  price 
obtainable  but  not  less  than  the  par  value  thereof,  by  The  Licking 
Telephone  Company  of  common  capital  stock  of  the  par  value  of 
eleven  thousand  dollars;  comes  now  said  The  Licking  Telephone 
Company  and,  by  its  supplemental  application,  and  the  afiidavit  of 
Frank  L.  Beam  and  Henry  C.  Devin,  directors  of  said  corporation, 
represents  and  shows  to  the  satisfaction  of  the  Commission  that, 
since  the  making  and  entering  of  said  order,  it  has  made  due  and 
diligent  effort  to  dispose  of  said  common  capital  stock  upon  the 
terms  therein  prescribed,  but  has  been  able  to  so  dispense  of  but 
one  thousand,  two  hundred  and  fifty  dollars,  par  value  thereof ;  that 
the  best  price  which  it  believes  it  can  now  obtain  for  said  capital 
stock  will  be  seventy-five  percentum  of  the  par  value  thereof,  at 
which  price  the  stock  is  now  being  offered  by  holders  thereof,  and, 
that  the  company  being  in  urgent  need  of  the  capital  which  will 
arise  from  the  sale  of  said  stock,  asks  that  said  order  be  modified 
and  amended  to  permit  of  the  sale  of  the  balance  of  said  capital 
stock,  viz:  Nine  thousand,  seven  hundred  and  fifty  dollars,  par 
value,  for  not  less  than  seventy-five  percentum  of  the  par  value,  it  is 

Ordered,  That  the  order,  made  and  entered  herein,  as  of  date 
September  fifteenth,  1919,  be,  and  hereby  the  same  is  modified  and 
amended  to  read  as  follows,  to-wit: 

It  is,  therefore, 

"Ordered,  That  said  The  Licking  Telephone  Company  be, 
and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  par  value  of  eleven  thousand  dollars  ($11,000.00),  and 
that  said  capital  stock  be  sold  for  the  highest  price  obtainable, 
but  not  less  than  the  par  value  of  one  thousand,  two  hundred 
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and  fifty  dollars  ($1,250.00),  par  value  thereof,  nor  less  than 
seventy-five  (76)  p^rcentum  of  the  par  value  of  nine  thousand, 
seven  hundred  and  fifty  dollars  ($9,750.00),  par  value  there- 
of.  It  is  further 

'^Ordered,  That  any  discount  arising  from  a  sale  of  any  of 
said  capital  stock  for  less  than  the  par  value  thereof  be  extin- 
guished pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  Ommission.    It  is  further 

^'Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
capital  stock  be  devoted  to  and  used  for  the  reimbursement  of 
applicant's  treasury  for  the  aforesaid  expenditure  of  moneys 
(not  procured  by  the  issue  of  stock,  bonds,  notes  or  other  evi- 
dences of  indebtedness) ,  and  for  no  other  purpose  whatsoever. 
It  is  further 

"Ordered,  That  the  applicant  make  verified  report  to  this 
Commission  of  the  issue  and  disposition  of  said  capital  stock 
and  the  expenditure  of  the  proceeds  thereof  pursuant  to  the 
terms  and  conditions  of  this  order.'' 


No.  2446 — ^In  the  Matter  of  the  Application  of  N.  C.  Kear  to  Sell  His 
Electric  Distribution  System  and  Business  to  the  Municipality 
of  Wharton,  Wyandot  County,  Ohio.    Prayer  Granted. 


(Dated  January  16,  1922.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  contained  in  said  application  and  the  sworn  statements 
and  exhibits  filed  in  connection  therewith,  and  other  documentary 
evidence  submitted,  that  the  taikng  of  oral  testimony  herein  is 
unnecessary,  this  matter  came  on  for  consideration  upon  the  appli- 
cation of  N.  C.  Kear,  trading  as  the  Wharton  Light  and  Garage  Com- 
pany, to  sell  and  convey  his  electric  distribution  system  and  busi- 
ness as  an  electric  light  company  in  the  village  of  Wharton,  Wyandot 
County,  Ohio,  to  said  village  for  the  agreed  consideration  of  $500.00. 

The  Commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein,  its  independent  inquiry  and 
investigation  thereupon,  and  for  the  purposes  of  this  proceeding, 
that  the  public  will,  upon  such  sale  and  purchase  of  said  public 
utility  property,  be  furnished  adequate  service  for  a  reasonable  and 
just  rate,  rental,  toll  or  charge  therefor,  and  is  satisfied  that,  insofar 
as  it  has  authority  so  to  do,  it  should  consent  to  and  authorize  such 
sale  of  said  property.    It  is,  therefore, 

Ordered,  that,  insofar  as  this  Commission  has  the  authority  so 
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to  do,  the  said  N.  C.  Kear,  trading  as  the  Wharton  Light  and  Garage 
Company  be,  and  hereby  he  is  authorized  to  sell  and  convey  to  the 
Village  of  Wharton,  Wyandot  County,  Ohio,  for  the  agreed  consid- 
eration of  five  hundred  dollars  all  of  the  lines,  poles,  lights,  meters 
and  other  property  composing  his  electrical  distribution  system  and 
his  electric  light  business  in  the  said  village  of  Wharton,  Ohio.  It 
is  further 

Ordered,  that  the  findings  hereinbefore  set  forth  as  to  rates 
and  service,  and  the  acquiesence  in  the  passing  of  said  agreed  con- 
sideration, shall  not  be  binding  upon  this  Commission  in  any  future 
proceeding  involving  rates  and  service. 


No.  2460 — ^In  the  Matter  of  the  Application  of  The  Marion  Water 
Company  for  Consent  and  Authority  to  Issue  and  Dispose  of  $33,- 
700.00  Six  Per  Cent.  Preferred  Capital  Stock.    Prayer  Granted. 


(Dated  January   17,   1922.) 

This  day,  it  appearing  to  the  Conunission  from  the  verified  alle- 
gations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary,  this 
matter  came  on  for  consideration  upon  the  application  of  The  Marion 
Water  Company,  (a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Ohio) ,  asking  the  consent 
and  authority  of  this  Commission  to  issue  its  six  per  cent,  preferred 
capital  stock  of  the  par  value  of  thirty-three  thousand,  seven  hun- 
dred dollars,  the  proceeds  arising  from  the  sale  thereof  to  be  applied 
toward  the  reimbursement  of  its  treasury  for  uncapitalized,  capital 
expenditures  therefrom  within  the  period,  January  first,  1920  to 
December  thirty-first,  1921,  both  inclusive. 

The  Commission,  being  fully  advised  in  the  premises,  finds  from 

the  pleadings  and  exhibits  filed  herein  and  its  independent  inquiry 

and  investigation  thereupon: 

That,  within  the  period  January  first,  1920  to  December 
tlUrty-first,  1921,  the  applicant  actually  expended  from  its 
treasury  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  the  sum  of  $34,794.62,  none  of  which 
was  obtained  by  the  issue  of  stock,  bonds,  notes  or  other  evi- 
dences of  indebtedness,  and 

That  the  issue  of  applicant's  preferred  capital  stock  of  the 
par  value  of  $33,700.00  is  reasonably  required,  and  the  money 
to  be  procured  thereby  necessary  for  the  reimbursement  of  its 
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treasury  for  and  on  account  of  the  said  uncapitalized,  capital 
expenditures  therefrom, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  said  preferred  capital  stock  should  be  granted.  It  is, 
therefore, 

Ordered,  That  said  The  Marion  Water  Company  be,  and  hereby 
it  is  authorized  to  issue  its  six  per  cent,  preferred  capital  stock  of 
the  par  value  of  thirty-three  thousand,  seven  hundred  dollars  ($33,- 
700.00) ,  and  that  said  preferred  capital  stock  be  sold  for  the  highest 
price  obtainable,  but  not  less  than  the  par  value  thereof.  It  is  fur- 
ther 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  pre- 
ferred capital  stock  be,  by  the  applicant,  devoted  to  and  used  for 
the  reimbursement  of  its  treasury  for  and  on  account  of  the  un- 
capitalized,  capital  expenditures,  of  the  sum  of  $34,794.62  there- 
from, within  the  period  January  first,  1920  to  December  thirty-first, 
1921,  both  inclusive,  and  for  no  other  purpose  whatsoever.  It  is 
further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission, semiannually,  within  fifteen  days  after  the  close  of  each 
calendar,  semiannual  period,  of  the  issue  and  disposition  of  said 
preferred  capital  stock  and  the  expenditure  of  the  proceeds  thereof, 
pursuant  to  the  terms  and  conditions  of  this  order. 


No.  2465— In  the  Matter  of  the  Application  of  The  ForestviUe  Elec- 
tric Light  and  Power  Company  for  Authority  to  Issue  and  Dis- 
pose of  Capital  Stock.    Prayer  Granted. 


(Dated   January   17,   1922.) 

This  day,  it  appearing  to  the  Commission  from  the  verified  alle- 
gations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary,  this 
matter  came  on  for  consideration  upon  the  application  of  The  For- 
estviUe Electric  Light  and  Power  Company,  (a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Ohio) ,  for  the  consent  and  authority  of  the  Commission  to  issue 
and  dispose  of  common  capital  stock  of  the  par  value  of  five  thousand 
dollars,  the  proceeds  thereof  to  be  applied  toward  the  payment  d 
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the  cost  of  providing  certain  additions,  extensions  and  improve- 
ments to  its  facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

That  the  applicant  has  under  contract  or  in  contemplation, 
the  provision  of  certain  additions,  extensions  and  improve- 
ments to  its  facilities,  the  cost  of  which  is  conservatively  esti- 
mated at  the  sum  of  $5,095.40,  and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
additional  par  value  of  $5,000.00  is  reasonably  required  and  the 
money  to  be  procured  thereby  necessary  for  the  construction, 
completion,  extension  and  improvement  of  its  facilities  as  afore- 
said, 

and  is  satisfied  that  consent  and  authority  to  issue  and  dispose  of 

said  common  capital  stock  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Forestville  Electric  Light  and  Power  Co. 
be,  and  hereby  it  is  authorized  to  issue  its  common  capital  stock  of 
the  par  value  of  five  thousand  dollars  ($5,000.00),  and  that  said 
capital  stock  be  sold  for  the  highest  price  obtainable  but  not  less 
than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capital 
stock  be,  by  the  applicant,  devoted  to  and  used  for  the  provision  of 
additions,  extensions  and  improvements  to  applicant's  facilities,  a 
list  of  which  appended  to  the  application  herein  is  of  the  estimated 
cost  of  $5,095.40,  and  used  for  no  other  purpose  whatsoever.  It  is 
further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
common  capital  stock  and,  in  reasonable  detail,  the  expenditure  of 
the  proceeds  thereof  pursuant  to  the  terms  and  conditiojis  of  this 
order. 

No.  2449— In  the  Matter  of  the  Application  of  The  Kinsman  Electric 
Company  for  Consent  and  Authority  to  Issue  Notes.  Prayer 
Granted.  

(Dated  January  16,  1922.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  contained  in  said  application  and  the  sworn  statements 
and  exhibits  filed  in  connection  therewith,  and  other  documentary 
evidence  submitted,  that  the  taking  of  oral  testimony  herein  is 
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unnecessary,  this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Kinsman  Electric  Company,  (a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Ohio),  asking  the  consent  and  authority  of  the  Commission  to  issue 
and  sell  five  year,  five  per  cent,  promissory  notes,  dated  October 
first,  1921,  of  the  principal  sum  of  three  thousand  dollars,  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  used  to  pay  the  cost  of 
providing,  constructing  and  equipping  a  primary  and  secondary  line, 
some  one  and  two-tenths  miles  from  Kinsman  to  Farmdale,  Ohio. 

The  Commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  its  independent  inquiry 
and  investigation  thereupon: 

That  the  applicant  has  contracted  to  erect  and  equip  an 
extension  of  its  lines  to  serve  consumers  between  Kinsman  and 
Farmdale,  the  estimated  cost  of  which  has  been  conservatively 
estimated  at  $3,000.00,  and 

That  the  issue  of  applicant's  said  five-year,  five  per  cent, 
promissory  notes  of  the  principal  sum  of  $3,000.00  is  reason- 
ably required,  and  the  money  to  be  procured  thereby  necessary 
for  the  construction,  completion,  extension  and  improvement  of 
applicant's  facilities  as  aforesaid, 
and  is  satisfied  that  consent  and  authority  for  the  issue  and  dispo- 
sition of  said  notes  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Kinsman  Electric  Company  be,  and 
hereby  it  is  authorized  to  issue  its  promissory  notes,  dated  October 
first,  1921,  to  mature  in  five  years  from  date  and  to  bear  interest  at 
the  rate  of  five  per  cent,  per  annum,  payable  semi-annually,  of  the 
principle  sum  of  three  thousand  dollars  ($3,000.00) ,  and  to  sell  the 
same  for  the  highest  price  obtainable  but  not  less  than  the  principal 
amount  thereof,  plus  accrued  interest.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  notes 
be  devoted  to  and  used  for  the  following  purpose,  and  no  other,  to- 
wit :  The  payment  of  the  cost  of  providing,  erecting  and  equipping 
a  primary  and  secondary  line  from  Kinsman  to  Farmdale,  Ohio,  as 
more  particularly  described  in  the  detailed  estimate  filed  herein  upon 
the  twenty-second  day  of  December,  1921,  which  estimate  hereby 
is  made  a  part  of  this  order  by  reference.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  of  this  Com- 
mission of  the  issue  and  disposition  of  said  notes  and,  quarterly,  in 
reasonable  detail,  of  the  expenditure  of  the  proceeds  thereof  pur- 
suant to  the  terms  and  conditions  of  this  order. 


ATTORNEY  GENERAL 


Where  a  Rural  School  District  or  a  Village  School  District^  Acting 
Under  Section  7731-4  G.  C,  Makes  an  Agreement  With  a  Parent 
or  Other  Person  in  Charge  of  a  Child  for  the  Transportation  of 
Such  Child  to  School,  and  the  District  Owns  Neither  the  Vehicle 
Nor  the  Means  of  Locomotion,  Only  One-Third  the  Amount  Paid 
for  Transportating  Such  Pupils  Shall  Constitute  the  ^Tersonal 
Service  Expense"  as  Defined  in  Section  7787  6.  C. — ^In  the  Annual 
Disitribution  of  School  Funds  by  the  County  Auditor  After  Each 
Semi- Annual  Settlement  With  the  County  Treasurer,  the  Expense 
That  May  be  Attributed  to  the  Transportation  of  Pupils  in  a  Vil- 
lage District  or  a  Rural  School  District  Shall  be  Fifty  Per  Cent, 
of  the  'Ters<mal  Service  Expense"  Incurred  in  Such  Transporta- 
tion, as  Defined  in  Section  7787  6.  C. 


No.  2804— (Opinion  Dated  January  20,  1922.) 

Hon.   Karl  Timmermeister,   Prosecuting   Attorney,   Wapakoneta, 
Ohio: 

Dear  Sir — Acknowledgment  is  made  of  the  receipt  of  your  re- 
quest for  the  opinion  of  this  department  upon  the  following  ques- 
tion: 

"Can  the  local  board,  acting  under  Section  7731-4,  draw 
fifty  per  cent,  of  the  personal  service  expense  in  transportation 
from  the  county,  under  Section  7600  ?" 

It  is  understood  that  your  question  is  upon  those  cases  where  a 
board  of  education,  exercising  its  option  of  providing  transportation 
in  one  form  or  another  for  school  pupils,  exercise  such  option  in  the 
manner  set  forth  in  the  closing  part  of  the  first  paragraph  of  Sec- 
tion 7731-4,  as  amended  in  109  0.  L.,  p.  290,  and  reading  as  follows : 

"If  a  local  board  deems  the  transportation  of  certain  chil- 
dren to  school  by  school  conveyance  impracticable  and  is  unable 
to  secure  what  is  deemed  a  reasonable  offer  for  the  transporta- 
tion of  such  children  the  local  board  shall  so  report  to  the 
county  board  of  education.  If  the  county  board  of  education 
deems  such  transportation  by  school  conveyance  practicable 
or  the  offers  reasonable  they  shall  so  inform  the  local  board 
and  transportation  shall  be  provided  by  such  local  board.  If, 
however,  the  county  board  of  education  agrees  with  the  view 
of  the  local  board  it  shall  be  deemed  compliance  with  the  pro- 
visions of  Sections  7730  and  7731,  General  Code,  by  such  local 
board  if  such  board  agrees  to  pay  the  parent  or  other  person  in 
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charge  of  the  child  or  chfldren  for  the  transportation  of  such 
child  or  chfldren  to  school  the  foUowinsr  amounts  for  each  day 
of  actual  transportation  :♦♦♦»» 

Where  a  board  of  education  had  an  arrangement  with  a  parent 
or  other  person  in  charge  of  a  chUd  or  children  for  the  transporta- 
tion of  such  child  or  children,  under  the  authority  granted  in  Section 
7731-4  G.  C,  the  amount  paid  to  the  parent  by  the  board  of  educa- 
tion under  its  agreement  would,  in  a  general  sense,  be  the  ''personal 
service  expense^'  growing  out  of  such  transportation,  but  for  the 
purposes  of  computation  this  whole  amount  iiaid  to  the  person  trans- 
porting cannot  be  counted  because  of  the  inhibition  appearing  in 
Section  7787  G.  C.    Such  section  reads  in  part  as  follows : 

'The  board  of  education  of  each  district  shall  make  a  re- 
port to  the  county  auditor,  on  or  before  the  first  day  of  August 
in  each  year,  containing  a  statement  of  the  receipts  and  ex- 
penditures of  the  board,  the  number  of  schools  sustained,  in- 
cluding ♦  ♦  ♦  the  personal  service  expense  incurred  in 
transporting  pupils  and  such  other  items  as  the  superintendent 
of  public  instruction  requires." 

However  the  personal  service  expense  incurred  in  transporting 
pupils  is  computed  in  three  ways:  (1)  where  the  district  owns  the 
vehicle  of  transportation  and  the  means  of  locomotion,  (2)  where 
the  district  owns  the  vehicle  of  transportation  and  not  the  means 
of  locomotion,  or  (3)  where  the  district  owns  neither  the  vehicle 
nor  the  means  of  locomotion.  Where  the  transportation  cases  come 
under  the  first  mentioned  class,  the  entire  compensation  paid  to  the 
driver  shall  constitute  the  "personal  service  expense,"  while  in  the 
second  class  of  cases,  where  the  district  owns  the  vehicle  but  not 
the  means  of  locomotion,  but  one-half  the  amount  paid  for  trans- 
porting pupils  shall  constitute  "personal  service  expense."  The 
cases  which  you  have  in  mind,  that  is,  where  the  parent  or  person 
in  charge  of  the  child  furnishes  the  vehicle,  the  means  of  locomotion 
and  the  labor  necessary  in  transporting  pupils,  falls  within  the  third 
class  as  regards  the  computation  for  personal  service  expense,  for 
Section  7787  G.  C,  as  amended  in  108  0.  L.,  Part  2,  page  1303, 
reads: 

"  *  **  *  In  case  the  district  owns  neither  the  vehicle 
nor  the  means  of  locomotion,  one-third  the  amount  paid  for 
transporting  pupils  shall  constitute  such  expense  (personal 
service  expense)." 

Thus  one-third  of  the  amount  paid  for  transporting  pupils  where 
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such  transportation  is  furnished  wholly  by  the  parent,  would  con- 
stitute the  '^personal  service  expense"  and  one-third  of  this  amount 
paid  to  any  parent  or  person  in  charge  of  any  child  transported 
would  be  the  amount  which  the  board  would  use  as  the  amount  to 
which  it  was  entitled  for  personal  service  expense  incurred  in  trans- 
porting pupils  under  the  provisions  of  Section  7787  G.  C.,  supra. 
When  it  becomes  the  duty  of  the  county  auditor  to  apportion  the 
school  funds  for  his  county,  in  which  apportionment  there  is  to  be 
included  the  personal  service  expense  incurred  in  transporting  pupils 
in  the  manner  set  forth  in  Section  7787  G.  C.,  the  county  auditor  is 
governed  by  Section  7600,  as  amended  in  109  0.  L.,  p.  146,  and  which 
reads  in  part  as  follows : 

"After  each  semi-annual  settlement  with  the  county  treas- 
urer each  county  auditor  shall  immediately  apportion  school 
funds  for  his  county.  Each  city  school  district  and  each  ex- 
empted village  school  district  shall  receive  the  full  amount  of 
the  proceeds  of  the  levy  of  two  and  sixty-five  hundredths  mills 
provided  in  Section  7575,  General  Code,  in  the  given  school 
district.  The  proceeds  of  such  levy  upon  the  property  in 
the  territory  of  the  county  outside  of  city  and  exempted 
village  school  districts  shall  be  apportioned  to  each  school 
district  and  part  of  district  within  the  county  outside 
of  city  and  exempted  village  school  districts  on  the  basis  of 
the  number  of  teachers  and  other  educational  employees  em- 
ployed therein,  and  the  expense  of  transporting  pupils  as  shown 
by  the  reports  required  by  law,  and  the  balance  according  to 
the  ratio  which  the  aggregate  days  of  attendance  of  pupils  in 
such  districts,  respectively,  bears  to  the  aggregate  days  of 
attendance  of  pupils  in  the  entire  county  outside  of  exempted 
village  and  city  school  districts. 

"The  annual  distribution  attributed  to  expense  of  trans- 
portation of  pupils  shall  be  fifty  per  centum  of  the  personal 
service  expense  incurred  in  such  transportation." 

Here  it  will  be  noted  that  the  proceeds  of  the  two  and  sixty-five 
hundredths  mill  levy  provided  in  Section  7575  G.  C.  upon  the  prop- 
erty in  the  territory  of  the  county  outside  of  the  city  and  exempted 
village  school  districts,  is  to  be  apportioned  to  each  of  such  school 
districts  and  parts  of  districts  on  the  bases  mentioned  therein,  and 
the  facts  which  have  been  placed  before  the  county  auditor  in  the 
reports  filed  by  the  board  of  education  under  direction  of  Section 
7787  G.  C.  One  of  these  bases  is  "the  expense  of  transporting  pupils 
as  shown  by  the  reports  required  by  law"  and  the  transporting  of  a 
pupil  to  school  by  the  parent  or  person  in  charge  is  a  transportation 
expense  which  the  local  board  of  education  can  show  in  its  reports. 
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but  in  pleading  such  '"personal  service  expense"  to  be  computed, 
only  one-third  the  amount  paid  for  transporting  pupils  shall  con- 
stitute such  personal  service  expense  as  provided  in  Section  7787 
G.  C,  the  '"personal  service  expense"  incurred  in  transportation, 
provided  in  Section  7731-4  G.  €.,  at  the  option  of  the  board  of  educa- 
tion, having  been  established. 

Section  7600  then  says  that  "'the  annual  distribution  attributed 
to  expense  of  transportation  of  pupils  shall  be  fifty  per  centum  of 
the  personal  service  expense  incurred  in  such  transportation."  It 
is  possible  that  in  your  question  making  reference  to  Section  7731-4 
G.  C.  and  7600  G.  C.,  you  have  overlooked  the  legal  definition  of 
"personal  service  expense"  as  defined  in  Section  7787  G.  €.,  supra. 
Again,  by  a  careful  reading  of  Section  7600  G.  C.  you  will  note  that 
city  school  districts  and  exempted  village  school  districts  are  omitted 
from  this  apportionment  procedure  by  the  county  auditor  after  each 
semi-annual  settlement  with  the  county  treasurer  and  the  apportion- 
ment for  "the  expense  of  transporting  pupils  as  shown  by  the  re- 
ports required  by  law"  is  limited  to  rural  school  districts  and  village 
school  districts  in  the  county  school  district.  As  a  concrete  illustra- 
tion, if  a  village  board  of  education  or  rural  board  of  education 
makes  an  agreement  with  a  parent  for  the  transportation  of  a  school 
pupil  or  pupils,  paying  such  parent  or  person  in  charge  a  certain 
amount,  only  one-third  of  the  amount  paid  to  the  parent  or  person 
in  charge  for  the  transportation  of  the  pupil  or  pupils  would  be  the 
personal  service  expense  as  defined  in  Section  7787  as  regards  the 
annual  distribution  by  the  county  auditor.  This  is  further  limited 
by  the  provision  that  only  fifty  per  centum  of  the  personal  service 
expense  incurred  in  the  transportation  of  pupils  can  be  allowed  in 
the  annual  distribution.  In  practical  operation  this  would  be  fifty 
per  centum  of  one-third,  or  one-half  or  one-third,  which  would  be 
one-sixth,  as  a  fraction  which  the  local  board  of  education  could 
plead  as  a  reimbursement  for  transportation  expense  where  it  had 
an  agreement  with  parents  or  other  persons  in  charge  for  the  trans- 
portation of  pupils  to  school. 

In  reply  to  your  inquiry,  then,  you  are  advised  that  it  is  the 
opinion  of  this  department  that 

1.  Where  a  rural  school  district  or  a  village  school  district, 
acting  under  Section  7731-4  G.  C.,  makes  an  agreement  with  a  parent 
or  other  person  in  charge  of  a  child  for  the  transportation  of  such 
child  to  school,  and  the  district  owns  neither  the  vehicle  nor  the 
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means  of  locomotion,  only  one-third  the  amount  paid  for  transport- 
ing such  pupils  shall  constitute  the  '"personal  service  expense''  as 
defined  in  Section  7787  G.  C. 

2.  In  the  annual  distribution  of  school  funds  by  the  county 
auditor  after  each  semi-annual  settlement  with  the  county  treas- 
urer, the  expense  that  may  be  attributed  to  the  transportation  of 
pupils  in  a  village  district  or  a  rural  school  district  shall  be  fifty  per 
cent,  of  the  "personal  service  expense"  incurred  in  such  transpor- 
tation, as  defined  in  Section  7787  G.  C. 


Hospital  Trustees  Have  Authority  to  Expend  Money  Levied  for  Ex- 
tensions to  County  Hoi^itals  Under  Section  3133,  General  Code, 
for  Additions  Without  Any  Action  Being  Taken  by  the  County 
Commissioners.  

No.  2751 — (Opinion  Dated  December  31,  1921.) 

Hon.  V.  W.  Filiatrault,  Prosecuting  Attorney,  Ravenna,  Ohio: 

Dear  Sir — ^Your  letter  received  in  which  you  request  the  opin- 
ion of  this  department  on  the  following  matter: 

"I  would  like  your  ruling  as  to  whether  or  not  the  hospital 
trustees  would  have  the  authority  to  spend  money  levied  for 
extensions  of  the  county  hospital  to  be  used  in  building  addi- 
tions, without  any  action  of  the  county  commissioners,  or  does 
Section  3137,  quoted  above,  restrict  the  expenditures  to  be 
made  by  the  county  hospital  trustees  to  items  for  maintenance 
and  operations  only  to  the  exclusion  of  extensions." 

The  General  Code  sections  to  be  considered  herein  are  as  fol- 
lows: 

"Sec.  3133.  Upon  the  certificate  of  such  trustees,  stating 
the  amount  necessary,  the  county  commissioners  shall  issue 
and  sell  the  bonds  of  the  county  in  the  amount  so  certified  but 
not  in  excess  of  the  amount  named  in  said  petitions.  Said  bonda 
shall  be  sold  in  anticipation  of  taxes  to  be  levied  as  hereinafter 
provided ;  they  shall  bear  interest  at  a  rate  not  exceeding  six 
per  cent  per  annum,  payable  semi-annually,  and  the  proceeds 
thereof  shall  be  used  for  the  purpose  of  purchasing  a  site  and 
erecting  hospital  buildings,  or  of  purchasing  a  site  with  build- 
ings already  erected  thereon  and  for  equipping  and  maintain- 
ing the  same. 

Annually  thereafter  the  commissioners  shall  levy,  in  ad- 
dition to  all  other  levies  authorized  by  law,  an  amount  sufiicient 
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to  properly  maintain  and  conduct  said  hospital  and  furnish 
such  extensions  and  further  equipment  thereof  as  may  be 
necessary ;  and  also  to  provide  a  sufficient  sinking  fund  for  the 
ultimate  payment  of  such  bonds  and  interest  as  the  same  shall 
mature." 

"Sec.  3137.  *  *  *  Such  board  shall  assume  and  continue 
the  operation  of  such  hospital.  It  shall  have  the  entire  man- 
agement and  control  of  the  hospital  and  shall  establish  such 
rules  for  the  government  thereof  and  the  admission  of  persons 
thereto  as  it  deems  expedient ;  it  shall  have  control  of  the  prop- 
erty of  the  hospital  and  deposit  all  monies  thereof  with  the 
county  treasurer  to  the  credit  of  the  hospital  fund;  and  the 
same  shall  be  paid  out  only  for  the  maintenance  and  operation 
of  such  hospital,  on  the  warrant  of  the  county  auditor,  issued 
pursuant  to  the  orders  of  the  trustees.  ♦  *  * 

The  trustees  shall  annually  on  the  first  day  of  March  file 
with  the  county  commissioners  a  statement  of  their  receipts 
and  expenditures  for  the  preceding  year  and  shall  submit  to 
such  commissioners  an  estimate  of  the  financial  requirements 
of  such  hospital  for  the  ensuing  year." 

The  county  commissioners  levy  taxes  annually  for  the  purpose, 
among  others,  of  furnishing  such  extensions  and  further  equipment 
thereof  as  may  be  necessary.  The  amount  of  these  taxes  is  based  on 
the  estimate  of  financial  requirements  furnished  by  the  hospital 
trustees  under  General  Code  Section  3137.  It  may  be  that  no  spe- 
cific provision  is  made  for  the  expending  of  money  by  the  trustees 
except  in  General  Code  Section  3137.  However,  the  fund  provided 
in  General  Code  Section  3137  is  one  arising  wholly  out  of  the  opera- 
tion of  the  hospital  property  and  the  purposes  for  which  that  par- 
ticular fund  may  be  expended  are  therein  provided.  The  limita- 
tions of  that  section  have  no  bearing  on  funds  raised  under  Section 
3133,  G.  C,  under  the  title  of  tax  levy.  Section  3135,  G.  C,  is  as 
follows : 

"Before  making  a  contract  for  the  expenditure  of  money 
on  any  structure  or  improvement  in  excess  of  one  thousand 
dollars,  the  hospital  trustees  shall  advertise  according  to  law 
for  bids,  and  cause  plans,  specifications  and  detailed  drawings 
to  be  distributed  among  the  bidders." 

Although  no  specific  provision  is  made  for  the  expenditure  of 
money  by  hospital  trustees,  this  last  quoted  Code  section  would  in- 
dicate and  it  appears  from  a  reading  of  all  the  sections  that  the  ex- 
penditure of  money  is  left  entirely  to  the  hospital  trustees.  The 
only  action  provided  for  or  necessary  to  be  taken  by  the   county 
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commissioners  is  the  act  of  levying  the  tax  based  on  the  estimate  of 
needs  as  furnished  by  the  trustees.  After  the  act  of  the  county 
commissioners  in  levying  the  tax  is  completed,  no  further  action  by 
them  is  provided  as  to  the  funds  under  consideration. 

You  are  therefore  advised  that  the  hospital  trustees  have  au- 
thority to  expend  money  levied  for  extensions  to  county  hospitals 
under  Section  3133,  G.  C,  for  additions  without  any  action  being 
taken  by  the  county  commissioners. 

Commercial  Motor  Trucks  Are  Not  Exempted  From  Compliance 
With  the  Provisions  of  the  Act  Regulating  Headlights,  but  Spe- 
cial Provision  is  Made  for  Type  of  Motor  Vehicles  Described  in 
Paragraph  Two. 


No.  2773 — (Opinion  Dated  January  9,  1922.) 

Hon.  John  B.  King,  Prosecuting  Attorney,  Columbus,  Ohio: 

Dear  Sir — ^The  receipt  is  acknowledged  of  your  letter  of  recent 
date  reading  as  follows : 

"Will  you  kindly  render  us  an  opinion  as  to  the  extent  to 
which  the  Pence  Headlight  Law  (109  O.  L.  219)  has  applica- 
tion to  trucks  ? 

You  will  note  the  exception  of  commercial  vehicles  under 
Section  6310-1;  also  the  special  requirements  of  headlights  on 
commercial  vehicles  in  paragraph  2  and  further  the  general 
provision  in  paragraph  3  that  'no  headlights  shall  be  used  on 
any  motor  vehicles  upon  the  highways  except  after  the  instal- 
lation of  the  device  to  prevent  glare,  etc/ 

Does  the  latter  paragraph  require  trucks  to  use  such  lenses 
as  have  been  approved  by  the  highway  commissioner  or  may  a 
truck  lawfully  operate  without  the  installation  of  such  a  de- 
vice to  prevent  glare  as  defined  in  the  third  paragraph  of  said 
Section  6310-1  ?" 

The  first  four  paragraphs  of  Section  6310-1  reads  as  follows : 

"Every  motor  vehicle,  except  a  commercial  vehicle  as 
hereinafter  provided,  or  a  motor  cycle,  driven  upon  the  public 
highways  of  the  state,  during  the  period  from  one-half  hour 
after  sun  set  to  one-half  hour  before  sun  rise,  and  whenever 
fog  renders  it  impossible  to  see  at  least  two  hundred  feet  ahead 
of  such  motor  vehicle,  shall  display  when  running,  at  least  two 
lighted  lamps  on  the  forward  part  of  such  vehicle,  one  on  each 
side  and  approximately  of  equal  candle  power ;  and  every  motor 
cycle  so  operated  shall  display  at  least  one  light  on  the  forward 
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part  thereof,  which  light  or  lights  shall  in  clear  weather  be 
visible  at  least  two  hundred  feet  in  the  direction  which  such 
motor  vehicle  is  proceeding.  Every  motor  vehicle  so  operated 
shall  display  a  red  light  from  behind,  and  a  white  light  shall 
be  so  arranged  as  to  illuminate  each  and  every  part  of  the  dis- 
tinctive number  borne  upon  a  rear  number  plate. 

The  headlights  required  on  any  commercial  vehicle  of  two 
tons  carrying  capacity  or  over,  which  is  so  governed,  mechanic- 
ally constructed  or  controlled  that  it  cannot  exceed  a  speed  of 
fifteen  miles  per  hour,  shall  be  visible  at  least  two  hundred  feet 
in  the  direction  in  which  said  vehicle  is  proceeding ;  such  light 
shall  be  sufficient  to  reveal  any  person,  vehicle  or  substantial 
object  on  the  road  straight  ahead  for  a  distance  of  not  less  than 
one  hundred  feet,  and  shall  comply  in  all  other  respects  with 
the  requirements  of  this  section. 

No  headlights  shall  be  used  on  any  motor  vehicle  upon  the 
highways  except  after  the  installation  of  a  device  to  prevent 
glare,  which  device  has  been  certified  and  approved  by  the 
state  highway  commission  in  accordance  with  the  provisions 
of  Section  6310-2  of  the  General  Code,  which  device  shall  be 
applied  and  adjusted  in  accordance  with  the  requirements  of  a 
certificate  of  approval  to  be  issued  by  said  state  highway  com- 
missioner. No  such  certificate  of  approval  of  any  device  shall 
be  issued  by  said  state  highway  commissioner  unless  such  de- 
vice, by  actual  test,  conducted  under  his  direction,  complies 
with  the  following  requirements  for  lights : 

Whenever  there  is  not  sufficient  light  within  the  limits  of 
the  traveled  portion  of  the  highway  to  make  all  vehicles,  per- 
sons, or  substantial  objects  clearly  visible  within  a  distance  of 
at  least  two  hundred  feet,  the  forward  lights  which  a  motor 
vehicle,  except  commercial  vehicles,  as  hereinafter  provided, 
is  required  to  display,  shall,  when  the  motor  vehicle  is  in  mo- 
tion, throw  sufficient  light  ahead  to  show  any  person,  vehicle, 
or  substantial  object  upon  the  roadway  straight  ahead  of  the 
motor  vehicle  for  a  distance  of  at  least  two  hundred  feet.'* 

The  remainder  of  the  section  is  not  pertinent  to  your  inquiry. 

The  terms  of  the  act  to  be  noted  in  arriving  at  an  answer  to 
your  inquiry  are  these:  (1)  The  clause  in  the  first  paragraph 
"except  a  commercial  vehicle  as  hereinafter  provided ;"  (2)  the  con- 
cluding clause  of  the  second  paragraph  "and  shall  comply  in  all 
other  respects  with  the  requirements  of  this  section,"  which  clause 
immediately  follows  the  language  specifically  describing  certain 
commercial  motor  vehicles ;  (3)  the  opening  words  of  the  third  para- 
graph "No  headlights  shall  be  used  on  any  motor  vehicle  upon  the 
highways  except  after  the  installation  of  a  device  to  prevent  glare,'^ 
which  device,  according  to  the  further  provisions  of  the  paragraph 
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is  to  be  certified  and  approved  by  the  state  highway  commissioner ; 
and  (4)  the  clause  in  the  fourth  paragraph  "except  commercial 
vehicles,  as  hereinafter  provided," — ^it  being  noted  that  the  word 
"hereinafter"  as  appearing  in  the  clause  last  quoted,  was  evidently 
intended  for  "herein"  or  "hereinbefore,"  since  no  reference  to  com- 
mercial vehicles  appears  in  the  act  below  the  word  hereinafter  as 
used  in  said  fourth  paragraph. 

When  the  purpose  of  the  act  is  taken  into  account  in  connec- 
tion with  the  x)oints  above  noted,  the  conclusion  results  that  com- 
mercial motor  vehicles  are  not  in  any  wise  exempted  from  compli- 
ance with  any  of  the  provisions  of  the  act,  but  that  special  provision 
is  made  for  the  type  of  commercial  motor  vehicles  described  in  para- 
graph two  (i.  e.,  of  two  tons  carrying  capacity  or  over,  having  a 
speed  of  not  in  excess  of  fifteen  miles  per  hour) ,  in  this,  that  the 
certified  and  approved  headlight  device  to  be  used  on  such  type  of 
vehicles  need  have  a  revealing  power  as  to  persons,  etc.,  ahead  of 
the  vehicle,  of  only  one  hundred  feet  as  compared  with  the  general 
standard  of  two  hundred  feet  revealing  ix)wer. 


ReaBonable  Expense  Incurred  by  an  Executor  Under  a  Direction  to 
Have  Masses  Read  for  the  Repose  of  Decedent's  Soul  Would  be 
Proper  Deductions  From  the  Value  of  the  Personal  Estate  of  the 
Testator  for  Inheritance  Tax  Purposes. 


No.  2780— (Opinion  Dated  January  11,  1922.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio : 

Gentlemen — ^R^ceipt  is  acknowledged  of  the  Commission's  letter 
of  recent  date  requesting  the  opinion  of  this  department,  as  follows : 

"Under  date  of  April  3,  1920,  in  opinion  No.  1126  to  be 
found  on  page  388  of  volume  I  of  your  printed  opinions  for  the 
year  1920,  you  advised  us  that  a  bequest  for  masses  is  subject 
to  inheritance  tax.  This  morning  a  will  has  been  submitted  to 
the  commission  for  its  consideration  which  contains  the  fol- 
lowing item : 

1  desire  that  my  executor,  hereinafter  named,  shall 
have  two  hundred  masses  read  for  the  repose  of  my  soul.' 

Inasmuch  as  this  item  is  merely  a  direction  to  the  executor 
to  incur  a  liability  after  death,  should  not  the  court  distinguish 
between  such  a  form  of  will  and  that  in  which  a  certain  speci- 
fied amount  is  bequeathed  to  a  priest  or  other  ecclesiastical  dig- 
nitary directly  for  a  similar  object  ?" 


410  Department  Reports 

It  is  not  necessary  to  refer  to  the  previous  opinion  mentioned 
in  the  Commission's  request.  It  is  well  settled  in  this  state  and 
elsewhere  that  a  bequest  to  a  particular  ecclesiastical  dignitary  as 
consideration  for  the  service  of  saying  masses  for  the  repose  of  the 
testator's  soul  is  a  taxable  succession.  The  question  presented  in 
the  Commission's  letter  is  new,  however,  and  is  by  no  means  de- 
pendent upon  the  same  principle  as  that  upon  which  the  answer  to 
the  former  question  was  based.  The  direction  to  the  executor  to 
have  a  designated  number  of  masses  read  may  be  likened  to  a  similar 
direction  to  have  a  certain  form  of  funeral  ceremony  performed,  a 
certain  kind  of  lot  in  a  cemetery  purchased,  or  a  certain  tombstone 
or  mausoleum  erected  at  a  given  expense.  Directions  of  this  sort 
have  been  the  subject  of  other  opinions  of  this  department  to  the 
Commission,  and  the  general  principle  which  runs  through  the 
cases  in  the  several  states  has  been  laid  down  to  the  effect  that 
reasonable  expenditures  of  this  kind  are  proper  charges  against  the 
personal  estate  in  the  hands  of  the  executor  and  proper  deductions 
from  the  value  of  that  estate  for  the  purpose  of  determining  in- 
heritance tax.  As  to  what  is  and  is  not  "reasonable"  no  very  definite 
standard  exists,  but  the  station  in  life  of  the  testator,  his  religious 
beliefs  and  the  like  may,  in  the  opinion  of  this  department,  be  taken 
into  account  as  criteria  by  which  to  determine  the  question  of 
reasonableness.  The  presumption  is  that  the  amount  or  quantity 
of  mortuary  services  and  the  like  specified  by  the  testator  is  reason- 
able, though  this  presumption  may  be  refuted.  Morrow  v.  Durant, 
130  Iowa,  437. 

Though  the  question  is  a  new  one,  this  department  is  of  opinion 
that  no  distinction  can  be  drawn  between  a  direction  of  the  kind 
quoted  in  the  Commission's  letter  and  one  of  the  other  kind  last 
above  mentioned;  they  all  have  to  do  with  charging  the  estate  of 
the  testator  with  expenditures  on  account  of  conformation  to  cus- 
toms and  beliefs  which  the  civilization  and  religious  faith  of  the 
decedent  and  his  community  inculcated  in  him.  It  could  be  argued, 
of  course,  that  all  rites  and  ceremonies  connected  with  the  burial 
of  the  dead  are  superfluous  and  unnecessary  and  that  a  man's  credit- 
ors and  his  successors  should  not  be  deprived  of  any  part  of  his 
estate  because  of  such  expenditures.  The  law,  however,  allows  for 
such  beliefs  and  customs  so  long  as  the  expenditures  are  in  accord 
with  them  and  are  not  extravagant  and  unreasonable. 

On  the  other  hand,  it  is  equally  clear  that  much  depends  upon 
the  way  in  which  the  testator  provides  for  such  things.    A  bequest 


Attornky  General  411 

to  a  builder  of  monuments  in  consideration  of  a  monument  to  be 
erected  would,  on  principles  laid  down  in  former  opinions,  be  taxable 
as  a  specific*  bequest ;  so  also,  a  bequest  to  a  cemetery  corporation, 
unless  it  constitutes  an  institution  of  purely  public  charity.  But 
a  direction  to  the  executor  to  do  those  things  which  are  customarily 
done  after  the  death  of  the  testator  to  fulfill  the  dictates  of  the 
conscience  and  faith  of  the  testator  and  conform  to  the  customs  of 
civilized  society  may  be  made  the  predicate  of  a  deduction.  The 
cases  have  drawn  the  line  here. 

For  the  foregoing  reasons,  it  is  the  opinion  of  this  department 
that  reasonable  expenses  incurred  by  an  executor  under  a  direction 
such  as  that  quoted  in  the  Commission's  letter  would  be  proper 
deductions  from  the  value  of  the  personal  estate  of  the  testator  for 
inheritance  tax  purposes. 


SUPREME  COURT 


SYLLABI  OF  REPORTED  CASES. 

No.  16868— Killian  Eichorn  v.  M.  W. 
Zedaker. 

No.  16869—Killiaii  Eichorn  v.  Geo- 
rge L.  Oles.  Error  to  the  Court  of 
Appeals  of  Mahoning  County. 

Marshall,  C.  J. 

By  virtue  of  Section  8591,  General 
Code,  in  order  to  establish  legitimacy 
of  a  child  bom  out  of  wedlock,  it  is 
necessary  to  prove  not  only  the  ack- 
nowledgment by  the  husband  after 
marriage  but  also  that  the  husband 
is  in  fact  the  father  of  such  child. 
An  acknowledgment  clearly  and  un- 
equivocally made  showing  the  recog- 
nition of  such  child  as  his  child,  is 
sufficient  to  establish  the  parentage. 

Judgment  reversed. 

Johnson,  Hough,  Robinson,  Jones 
and  Matthias,  JJ.,  concur.  Wanamak- 
er,  J.,  concurs  in  the  judgment. 

No.  16786— Viola  M.  Nicholas  v.  The 
City  of  Cleveland.  Error  to  the  Court 
of  Appeals  of  Cuyahoga  county. 

Johnson,  J. 

1.  Where  one  entire  plan  has  been 
adopted  for  a  public  improvement  and 
from  the  inception  a  certain  tract  of 
land  has  been  actually  included  there- 
in, the  owner  of  such  tract  in  a  con- 
demnation proceeding  therefor  is  not 
entitled  to  an  increased  value  which 
may  result  from  the  improvement, 
where  its  appropriation  is  a  condition 
precedent  to  the  existence  uf  the  im- 
provement. 

2.  The  public  and  abutting  owners 
do  not  have  such  vested  rights  in  the 
walks  and  driveways  which  are  laid 
out  and  improved  as  part  of  a  public 
park  as  will  preclude  the  park  author- 
ities from  relocating  the  same  when- 
ever and  in  such  manner  as  they  may 
deem  best  suited  to  the  purposes  of 
the  park. 

Judgment  affirmed. 

Marshall,  C.  J.,  Jones  and  Matthias, 
JJ.,  concur. 

No.  17262— The  State,  ex  rel.  The 
City  of  Cleveland  v.  The  Court  of 


Appeals  for  the  Eighth  District  and 
Willis  Vickery,  P.  J.,  A.  F.  Ingersoll, 
John  P.  Sullivan,  Judges  of  said  Court 
of  Appeals,     in  t'ronibition. 

Robinson,  J. 

1.  The  provisions  of  the  act  creat- 
ing the  public  utilities  commission, 
and  conferring  upon  it  jurisdiction  to 
fix  rates,  in  no  way  withdrew  from 
the  courts  any  of  the  equitable  juris- 
diction which  they  theretofore  had. 

2.  Where  a  municipality  seeks  to 
enforce  an  unaccepted  ordinance  rate 
against  a  gas  company  occupying  its 
streets,  and  such  gas  company  by  way 
of  defense  alleges  facts  as  to  valua- 
tion, operating  expense  and  source  of 
supply,  which,  if  true,  amount  at  the 
ordinance  rate  to  a  confiscation  of  the 
property  of  the  utility,  a  case  is  stated 
of  which  a  court  of  equity  vrill  have 
jurisdiction. 

3.  A  court  of  equity  has  jurisdic- 
tion pending  the  final  determination 
of  a  case  to  make  such  interlocutory 
orders  as  may  be  necessary  to  pre- 
serve the  rights  of  the  parties  in  the 
subject-matter  of  the  controversy,  and 
to  attach  to  its  orders,  as  a  condition 
precedent  to  their  taking  effect,  terms 
and  limitations  designed  to  serve  the 
ends  of  justice. 

Writ  denied. 

Johnson,  Hough,  Jones  and  Math- 
ias,  JJ.,  concur.  Marshall,  C.  J.,  con- 
curs in  proposition  three  of  the  sylla- 
bus and  in  the  judgment. 

No.  16926— A.  A.  Taylor  v.  Flower 
Deaconess  Home  and  Hospital.  Error 
of  the  Court  of  Appeals  of  Lucas 
county. 

Johnson,  J. 

Where  a  public  charitable  hos- 
pital has  failed  to  exercise  due  and 
reasonable  care  in  the  selection  of 
physicians,  nurses  or  attendants,  and 
injury  results  from  the  incompetence 
or  negligence  of  such  persons,  the 
hospital  IS  liable.  (Taylor,  Admr.,  v. 
Protestant  Hospital  Assn.,  85  Oak  St., 
90,  distinguished.) 

Judgment  reversed. 
Hough,       Wanamaker,      Robinson, 
Jones  and  Matthias,  JJ.,  concur. 
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No.  16984— Fred  S.  Wilson,  Auditor, 
and  Will  H.  Miles,  County  Treasurer 
of  Licking  County,  Ohio  v.  The  Lick- 
ing Aerie  No,  387,  of  the  Fraternal 
Order  of  Eagles.  Error  to  the  Court 
of  Appeals  of  Licking  County. 

Johnson,  J. 

1.  By  the  provisions  of  Section  2, 
Article  XII  of  the  Constitution  as 
amended  in  1912,  institutions  used  ex- 
clusively for  charitable  purposes  may 
by  general  laws  be  exempt  from  tax- 
ation. 

2.  The  provision  in  Section  2,  Ar- 
ticle XII  of  the  Constitution,  that  in* 
stitutions  "used  exclusively  for  chari- 
table purposes  *  *  ♦  may,  by  general 
laws,  be  exempted  from  taxation," 
does  not  authorize  the  general  assem- 
bly to  exempt  from  taxation  the  prop- 
erty of  benevolent  organizations  not 
used  exclusively  for  charitable  {Pur- 
poses. 

3.  Section  6328,  General  Code, 
passed  pursuant  to  the  requiremei>t  of 
Section  2,  Article  XII  of  the  Consti- 
tution, requires  that  ''all  real  or  per- 
sonal property  in  this  .state  *  ♦  • 
shall  be  subject  to  taxation,  except 
only  such  property  as  may  be  ex- 
pressly exempted  therefrom."  The 
exemption  must  be  clearly  and   ex- 

Sressly  stated  in  the  statute  and  must 
e  such  only  as  the  above  section  of 
the  constitution  authorizes  to  be  ex- 
empted. 

Judgment  reversed. 

Marshall,  C.  J.,  Hough,  Wanamaker, 
Robinson,  Jones  and  Matthias,  JJ., 
concur. 

No.  17139— The  State  of  Ohio  v. 
Carl  M.  Babst.  Error  to  the  Court 
of  Appeals  of  Crawford  County,  Ohio. 

Hough,  J. 

Section  13343-1,  General  Code,  ap- 
pearing in  Part  Pour,  Title  I,  Chap- 
ter 18,  entitled  "Offenses  Relating  To 
Elections,"  in  its  operation  does  not 
restrain  or  abridge  the  liberty  of 
speech  as  guaranteed  by  Section  11, 
Article  1,  Bill  of  Rights,  but  is  regu- 
latory in  nature,  and  intended  to 
prevent  abuse  of  the  right. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Wanamak- 
er, Robinson,  Jones  and  Matthias,  JJ., 
concur. 

No.  17227— Leon  A.  Beeghly  et  al. 
V.  The  Public  Utilities  Commission  of 


Ohio.    Error  to   the   Public   Utilities 
Commission. 

Robinson,  J. 

1.  The  words  ''is  charged"  in  Sec- 
tion 8988.  General  Code  of  Ohio  (69 
O.  L.,  27),  were  used  by  the  legisla- 
ture in  designation  of  the  rate  that  is 
charged  in  the  railroad  company's 
published  schedule  of  rates  and  fares. 

2.  In  an  action  to  recover  an  over- 
charge under  Section  8988,  General 
Code,  it  is  not  necessary  as  a  pre- 
requisite to  the  right  of  recovery  to 
prove  that  there  ever  had  been  a 
shipment  under  the  lesser  rate  for  the 
longer  distance,  but  it  is  sufficient  to 
prove  that  the  lesser  rate  for  the 
longer  distance  was  the  published 
rate  of  the  railroad  company. 

Order  reversed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Jones  and  Matthias,  J  J., 
concur. 

MOTION  DOCKET. 

17189.  Rev.  Jos.  J.  Takach  et  al. 
V.  Demko  Bakos  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Cuyahoga  county  to  certify 
Its  record.  (On  rehearing).  Over- 
ruled. 

17229.  John  Barton  Pa^ne,  Di- 
rector General,  etc.  v.  Catherine  Lind, 
Administratrix.  Application  for  re- 
hearing of  motion  to  certify  granted 
and  motion  to  certify  sustamed. 

17283.  Albert  J.  Harvey  et  al.  v. 
Andrew  Dall  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its 
record.     Overruled. 

17286.  The  Hanley  Milling  Co.  v. 
The  Amsterdam  City  Natl.  Bank. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Cuyahoga  county 
to  certify  its  record.     Overruled. 

17288.  Industrial  Commission  of 
Ohio  V.  Guy  R.  Hogle.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Knox  county  to  certify  its 
record.  Sustained. 

17289.  Robert  F.  Mosher  et  al.  v. 
Carl  Morris  et  al.,  as  Board  of  County 
Commissioners.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Morrow  county  to  certify  its  record. 
Overruled. 

17327.  Maty  A.  Aldrich  v.  City 
of  Youngstown.  Motion  for  an  order 
directing    the   Court    of   Appeals    of 
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Mahoning  county  to  certify  its  record. 
Sustained. 

17328.  In  re  application  of  Steve 
Popinock  for  a  writ  or  habeas  corpus. 
Motion  by  plaintiff  to  advance  cause 
No.  17328  on  the  General  Docket. 
Sustained. 

17337.  Delia  Mclnemy  v.  Stote  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Cuyahoga  county.    Overruled. 

17338.  George  S.  Adams,  as 
Judge  of  the  Insolvency  Court  of 
Cuyahoga  county  v.  The  State,  ex 
rel.  Oliver  S.  Hubbell.  Motion  by 
plaintiff  to  advance  cause  No.  17338 
on  the  General  Docket.     Sustained. 

17082— The  State,  ex  rel.  Elmer 
Leonard,  v.  T.  J.  Duffey  et  al.  Mo- 
tion by  plaintiff  to  strike  defendant's 
brief  from  the  files  in  Cause  No. 
17082  on  the  (zeneral  Docket.  Over- 
ruled. 

17237— Edward  G.  Whitmore,  Ad- 
ministrator, V.  The  Industrial  Com- 
mission of  Ohio.  Motion  by  plaintiff 
to  dispense  with  printing  record  in 
Cause  No.  17237  on  the  General 
Docket.    Sustained. 

17275 — John  Schulte  v.  Dora  John- 
son. Motion  for  an  order  directing 
the  Court  of  Appeals  of  Hamilton 
county  to  certify  its  record.  Sus- 
tained. 

17290— The  Widell  Hotel  Co.  v.  The 
E.  H.  Close  Investment  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Luscas  county  to  certify 
its  record.     Overruled. 

17292— Calvin  Dimmitt  v.  The 
State,  ex  rel.  Helen  Milbum.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Greene  county  to  certify 
its  record.    Overruled. 

17293— F.  S.  Unger  et  al.  v.  James 
Vigoritto  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Trumbull  county  to  certify  its  record. 
Overruled. 

17296— City  of  Columbus  v.  The 
Federal  Gas  &  Fuel  Co.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Franklin  county  to  certify 
its  record.     Overruled. 

17297— City  of  Columbus  v.  The 
Columbus  Gas  &  Fuel  Co.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Franklin  county  to  certify 
its  record.     Overruled. 


17298 — Industrial  Commission  of 
Ohio  V.  Caterina  Sode  Busicchio.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Mahoning  county  to 
certify  its  record.     Overruled. 

GENERAL  DOCKET. 

16786.  Viola  M.  Nichols  v.  City  of 
Cleveland.  Cuyahoga.  Judgment  af- 
firmed. 

16868.  Killian  Eichorn  v.  M.  W. 
Zedeker.  Mahoning.  Judgment  re- 
versed. 

16869.  Killian  Eichorn  v.  George 
L.  Oles.  Mahoning.  Judgment  re- 
versed. 

16926.  Arlo  A.  Taylor  v.  The 
Flower  Deaconess  Home  &  Hospital. 
Lucas.  Judgment  of  the  Court  of 
Appeals  reversed  and  that  of  Common 
Pleas  affirmed. 

16984.  Fred  S.  Wilson,  County 
Aud.,  V.  The  Licking  Aerie  No.  387 
of  the  Fraternal  Order  of  E>agile8. 
Licking.  Judgment  of  the  Court  of 
Appeals  reversed  and  that  of  Common 
Pleas  affirmed. 

17055.  Mike  Koloitch  v.  State  of 
Ohio.    Mahoning.    Judgment  affirmed. 

17082.  The  State,  ex  rel.  Elmer 
Leonard,  v.  T.  J.  Duffey  et  al.  In 
mandamus.     Writ  allov/ed. 

17240.  The  Board  of  Education  of 
Harlem  Township  Rural  School  Dis- 
trict, Delaware  County,  Ohio,  et  al. 
V.  H.  W.  Jewell,  as  Judge  of  tne 
Court  of  Common  Pleas  of  Delaware 
County.  In  prohibition.  Dismissed 
on  application  of  plaintiffs  in  error 
and  at  their  costs,  without  record. 

17264.  Board  of  Education  of  Har- 
lem Township  Rural  School  District 
V,  the  State,  ex  rel.  Thomas  W.  Ir- 
win et  al.  Delaware.  Dis*nissed  on 
application  of  plaintiff  in  eiTor  and 
at  their  costs,  without  record. 

17262.  The  State,  ex  rel.  The  City 
of  Cleveland,  v.  The  Court  of  Appeals 
for  the  Eighth  District  and  Willis 
Vickery  et  al.,  Judges  of  said  Court. 
In  Prohibition,    Writ  denied. 

17139— State  of  Ohio  v.  Carl  M. 
Babst.  Crawford.  Judgment  of  the 
Court  of  Appeals  reversed  and  that 
of  Common  Pleas  affirmed. 

17227— Leon  Bee^hly  et  al.  v.  Pub- 
lic Utilities  Commission.  Public  Util- 
ities Commission.    Order  reversed. 
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NEW  INCORPORATIONS 

The  Adelle  Dry  Cleaning  Co.,  Cleve- 
land, $5,000.  Israel  Feet,  Norman 
Rosenberg,  Saul  Rosenberg,  Robert 
Crosser,  Georee  E.  Dunstan. 

The  Franklin  Ice  and  Fuel  Co., 
Franklin,  |500.  John  J.  Maloney,  R. 
E.  Swope,  Frank  Gross.  J.  W.  Mc- 
Nutt,  L.  D.  Sanders. 

The  F.  J  Wilhelm  Tire  Co.,  Toledo, 
$5,000.  Frederick  J.  Wilhelm,  Wm.  I. 
Wilhelm,  Alma  Wihelm,  Leo  J. 
Schlembach,  G.  Ohlinger. 

The  Ajax  Tire  Co.,  Cincinnati,  $30,- 
000.  William  J.  Jackson,  W.  W.  Rob- 
ertson, E.  W.  Bailey,  Andrew  J. 
Baker,  Edward  F.  Peters. 

The  Co-Operative  Electric  Co.,  Cin- 
cinnati, $10,000.  Jacob  R.  Koch,  An- 
thony L.  Harris,  J.  G.  Esselman,  Jr., 
Frederick  Closs,  Benedix  Rosenbaimi. 

The  Semonian  Co.,  Akroit,  $50,000. 
Leo  V.  Semonian,  Joseph  H.  Walter, 
Charles  J.  Semonin,  Lester  P.  Senio- 
nin,  Catherine  Schooly. 

The  Holland-Flynn  Manufacturing 
Co.,  London,  $50,000.  William  A.  Hol- 
land, Wm.  H.  Flynn,  Wm.  Donahue, 
W.  F.  Scully,  Harold  Slagle. 

The  Miller  Feeding  and  Folding  Ap- 
pliance Co.,  Cleveland,  $100,000.  Sam- 
uel Miller,  Meyer  H.  Miller,  Morris 
Miller,  Lawrence  F.  Mustee. 

The  National  Physcians'  Supply 
Co.,  Cincinnati,  $25,000.  C.  0.  Knox, 
H.  S.  McCloud,  James  A.  Henderson, 
Elmer  E.  Meyers,  M.  A.  Abel. 

The  Walter  A.  Goldsmith  Co.,  Cleve- 
land. ^^25,000.  M.  J.  Grossman,  How- 
ard F.  Burns,  Fred  B.  Fishman,  Ian 
M.  Ross,  Kenneth  Carter. 

The  American-Ukranian  Publishing 
Co.,  Cleveland,  $500.  John  Klym, 
Henry  A.  Pollack,  Demetrius  Kruk, 
Joseph  Chajkowski,  Walter  Kosiuk. 

The  National  Bedding  Co.,  Cleve- 
land, $75,000.  C.  F.  Edwards,  David 
Sudowitz,  Harry  Sudowitz,  R.  E. 
Marrs,  B.  R.  Shaman. 

The  Carnegie  East  Seventieth  Co., 
Cleveland,  $500.  Frank  G.  Mooney, 
Irwin  N.  Loeser,  Ira  J.  Warner,  H. 
Stewig,  I.  L.  Nichols. 

The  Golden  Realty  Co.,  Cleveland, 
$1,000.  F.  J.  Kares,  Peter  Torok,  Jo- 
seph Ambrose,  John  Kolesar,  Ignazio 
Nuccio. 


The  H.  Max  Co.,  Cincinnati,  $10,000. 
Lester  A.  Jaffe,  T.  B.  Paxton,  H.  Max, 
Magdalen  Steinert,  Robert  P.  Gold- 
man. 

The  Wheatley  Loan  and  Discount 
Co.,  Lima,  $5,000.  T.  Reed  Dunlap, 
W.  S.  Jackson.  John  W.  Roby,  H.  I. 
Bland,  G.  Malley. 

The  Temco  Electric  Motor  Co., 
Leipsic,  $50,000.  George  W.  Ritter, 
N.  E.  Hutchens,  0.  W.  Ayars,  E.  E. 
Lay,  P.  K.  Chase. 

The  Building  Mechanics'  Savings  & 
Loan  Co.,  Cleveland,  $1,000,000.  H. 
P.  Hartrath,  M.  Baruch,  L.  E.  La- 
bounty,  George  J.  Baum,  Joseph  S. 
Krajewski. 

The  Glenmont  State  Bank,  Glen- 
mont,  $25,000.  E.  H.  Ernst,  T.  T. 
Mackey,  S.  W.  Augsburger,  W.  L. 
Feller,  L.  H.  Watts,  W.  A.  Jones,  E. 

A.  Stamer. 

The  Siebert-Constable  Co.,  Colum- 
bus, $10,000.  Louis  A.  Siebert,  Thos. 
G.  Consteble,  John  H.  Winder,  Ray  E. 
Slaughter,  James  T.  Sheppard. 

The  Cleveland  Agricultural  Chemi- 
cal Co.,  Berea,  $25,000.  O.  C.  Amdt, 
S.  Hathaway,  E.  M.  Hathaway,  An- 
drew Arndt,  B.  B.  Hathaway. 

The  Frosh  Tailoring  Co.,  Toledo, 
310,000.  Louis  Frosh,  F.  K.  Denny, 
W.  A.  Robertson,  J.  L.  Robinson,  Neal 
H.  Deeds. 

The  Le  Po  Novelty  Co.,  Cleveland, 
$500.  Wm.  C.  Keough,  O.  E.  Shaw, 
I.  L.  Nichols,  B.  Buechner,  I.  L.  Nich- 
ols, Ira  J.  Warner. 

The  Dayton  Steel  Racquet  Co.,  Day- 
ton. 1*200,000.     H.  E.  Talbott,  Jr.,  A. 

B.  Hilton,  Jr..  C.  J.   Sherer,  Russell 
McGee,  A.  H.  Mahrt. 

The  Matchptt  News  Sales  Co., 
Cleveland.  $500.  Charles  M.  Buss, 
William  A.  McAfee,  C.  A.  Niman,  R. 

C.  Schmidt,  C.  E.  Van  Gorder. 

The  Inter-Countv  Mortgage  Co., 
Columbus.  $500.  M.  L.  Danenhauer, 
H.  M.  Boda,  G.  G.  Hendershott,  A.  G. 
Gilmour,  Glover  Porter. 

The  Beau  Monde  Laboratories  Co., 
Columbus,  $1,000.  K.  H.  Marshall, 
Mildred  M.  Giffin,  D.  C.  Throckmor- 
ton, M.  W.  Carey,  Grace  M.  Arm- 
bnister. 

The  Cincinnati  Masonic  Club  Co., 
Cincinnati,  $10,000.  John  G.  O'Connell, 


415 


416 


Department  Reposts 


H.  E.  Stafi^nan,  Harry  £.  Weaslinc^, 
William  Poysell,  H.  S.  Moore. 

The  Reo  Baker  Auto  Co.,  Lima,  $26,- 
000.  Hugh  J.  Baker,  Russell  L.  Bak- 
er, Carl  H.  Gierhart,  J.  R.  Fenster- 
maker,  Jacob  Baker. 

The  Joykrafters  Shop  Co.,  Cincin- 
nati, $25,000.  CharelB  H.  Thul,  Jesse 
Srofe,  Phmeas  Phillips,  James  L. 
Giacken,  Nathan  W.  Thul. 

The  Miller  Rubber  Glove  Co.,  Ak- 
ron, $1,000.  Charles  R.  Wetsel,  £. 
A.  noilinfi[er,  W.  M.  Renick,  W.  H. 
Hackett,  W.  M.  Owsley. 

ine  M.  B.  Singer  Co.,  Cleveland, 
$10,000.  0.  J.  Zinner,  A.  W.  Haiman, 
Lawrence  M.  Rich,  D.  J.  Zinner,  E.  M. 
Chaloupka. 

The  8temlight  Drug  Co.,  Cleveland, 
$16,000.  Max  Sternlicht,  Fred  E. 
Wirtshafter,  Helen  Allen,  Joseph  N. 
AcKerman,  B.  J.  Stout. 

The  Gartland-Haswell  Foundry  Co., 
Sidney,  $10,000.    John  C.  Haswell,  H. 

D.  Hunter,  H.  C.  Sullivan,  C.  E. 
Swank,  0.  V.  Coon. 

The  C.  O.  Frick  Co.,  Cleveland, 
$60,000.  Claude  O.  Frick,  Sydney  A. 
Davies,  George  L.  Cramer,  F.  £.  Gra- 
vener,Urshul  H.  Frick. 

The  Sterling  Oil  &  Gas  Co.,  Mari- 
etta, $100,000.     H.  F.  McTaggart,  M. 

E.  Forshey,  C.  A.  Gruver,  W.  B.  Cole, 
W.  W.  Sauer. 

The  Hickle  Co.,  Lancaster,  $76,000. 
George  M.  Hickle,  Frank  S.  Benson, 
Fannie  B.  Hickle,  Metta  J.  Benson, 
Henry  Ehrler. 

The  A.  B.  Savings  A  Loan  Co., 
Cleveland,  $260,000.  A.  B.  Bartosze- 
wicz,  Georffe  W.  Leddon,  R,  M.  Han- 
Ion,  M.  GaUoway,  Elizabeth  Noe. 

The  Frozit  Mfg.  Co.,  Columbus, 
$10,000.  J.  E.  Zangmaster,  C.  T. 
Cawrse,  H.  L.  Jerman,  W.  H.  Dailey, 
M.  Kellerman. 

The  Prospect  Securities  and  Invest- 
ment Co.,  Cleveland,  $2,600.  H.  O. 
Sederburg,  C.  C.  Stevenson,  John  H. 
Cox,  Charles  C.  Weaver,  W.  D.  (xenck. 

The  George  H.  Whike  Construction 
Co.,  Canton,  $26,000.  George  H. 
Whike,  Alice  Whike,  George  H.  Whike, 
Jr.,  Charles  M.  Karns,  W.  H.  Courter. 

The  County  Savings  &  Loan  Co., 
New  Philadelphia,  $1,000,000.  C.  A. 
Reynolds,  C.  C.  Earnest,  Milo  J.  Zim- 
merman, George  Heinicke,  C.  M. 
Grille. 

The  Terminal  Service  Co.,  Cincin- 
nati, $26,000.  Fred  F.  Schroder,  J.  P. 
Heister,  A.  M.  Mackay,  John  A.  Mc- 
Joynt,  George  W.  Bums. 


The  Orchardale  Syrup  Co.,  Cincin- 
nati, $300,000.  Fred  L.  Baird,  W.  B. 
Dunkman,  John  Fielman,  Jr.,  John 
Watson,  F.  G.  Robinson. 

The  H.  W.  Lucas  Co.,  Cincinnati, 
$26,000.  Henry  W.  Lucas,  William  H. 
Rector,  George  M.  Bachmann,  Tom  J. 
More,  Minnie  M.  Volz. 

The  No-Liquid  Door  Check  Co.,  Co- 
lumbus, $200,000.  John  T.  Corbett, 
George  T.  Drake,  E.  B.  Gerlach,  S.  F. 
McConley,  E.  D.  Taylor,  M.  H.  Free. 

The  Pure  Ice  &  Storage  Co.,  Brook- 
ville.  $66,000.  O.  H.  Hammer,  Ira  C. 
Wellbaom,  W.  H.  Wellbaum,  Ira  V. 
Miller,  W.  J.  Mishler. 

The  Horine  Lumber  Co.,  Delphos, 
$40,000.  Robert  B.  Horine,  George  T. 
Hrine,  Thomas  A.  Williams,  William 
J.  Steinle,  Lillian  S.  Horine. 

The  Practical  Products  Co.,  Cleve- 
land, $20,000.  Harry  L.  Bracken,  Ben- 
jamin Deland,  Frank  L.  Bracken, 
Ralph  Schwartzenberg,  H.  W. 
Schwarzenberg. 

The  Hardwood  Products  Co.,  Cleve- 
land, $200,000.  H.  A.  Heene,  George 
G.  Griese,  Ralph  R.  Snow,  C.  L. 
Giersch,  C.  E.  Weisell. 

The  American  Bohemian  Bitter 
Wine  Vine  Co.,  Cleveland,  $6,000.  L. 
F.  Silber,  H.  L.  Wertheimer,  August 
Masek,  I.  M.  Edwards.  Conek  KofameL 

The  Anschutz-Everhart-Scott  Co., 
Cleveland,  $600.  Charles  A.  Anschiitz, 
John  H.  Everhart,  L.  S.  Scott,  George 
Hill,  Fannie  Gabriel. 

The  Lifshetz  Dry  Goods  Co.,  Cleve- 
land, $10,000.  Morris  Friedman,  Mol- 
lie  Friedman,  Harry  Bemnard,  Jps.  B. 
Mannis,  Theresa  Schwartzenfeld. 

The  University  Square  Co.,  Cleve- 
land, $600.  I.  C.  Senn^  Joseph  G.  Sta- 
shower,  Peter  E.  Klem,  Wm.  Stolto, 
F.  D.  Williams. 

The  Trenton  Oil  &  Gas  Co.,  Ash- 
land, $260,000.  L.  M.  Matthews,  Dan 
Rubin,  A.  C  Hendrickson,  I.  D.  Moh- 
ler,  Jas.  S.  Wicks. 

The  Baltic  Lumber  Co.,  Baltic,  $60,- 
000.  N.  A.  Schreck,  J.  C.  Grile,  J.  F. 
Baab,  E.  P.  Fisher,  Wm.  A.  Doll. 

The  Napthalic  Bath  Co.,  $10,000. 
Cincinnati.  Ross  Pintner,  €^rge 
Martens,  Anna  Burk,  Leslie  Manaell, 
Arch  M.  Hall. 

The  Soeder's  Sons  Co.,  Cleveland, 
$32,000.  Henry  Soeder,  Edward  See- 
der, Wm.  Soeder,  Daisy  Soeder,  El- 
mer C.  Derr. 

The  Sabina  Bank,  Sabina,  $60,000. 
E.  A.  Lewis,  R.  L.  Lewis,  G.  A.  Pavey, 
W.  B.  Gallaher,  R.  W.  Cline. 
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The  Stow  Svgs.  A  Loan  Co.,  Cuya- 
hoga Falls,  1500,000.     R.  J.  Leonard, 

A.  L.  Craner,  C.  C.  Kempel,  Charles 
Senn,  W.  V.  Smith,  A.  L.  Pardee,  T. 
H.  Holden. 

The  Keystone  Finance  Co.,  Toledo, 
$500.  Chas.  L.  Daggett,  W.  J.  Mc- 
Kinley,  Chas.  D.  Forster,  H.  W.  Buck- 
ley, Otto  L.  Hankinson. 

The  Woodlawn  Park  Co.  Sub-divi- 
sion No.  2  Co.,  Akron,  $15,000.  Geo. 
W.  Rogers,  M.  Reed,  Joseph  Thomas, 

B.  R.  Epstein,  Willis  Bacon. 

The  L.  &  W.  Coal  Co.,  Wellston, 
$50,000.  George  M.  Leonard,  Jr.,  Al- 
bert H.  Weicheimer,  A.  S.  Leonard, 
William  Beabont,  Hazel  Stroth. 

The  Shaw  Auto  Repair  Co.,  Cin- 
cinnati, $100,000.  Edgar  L.  Shaw, 
Freeman  L.  Erricson,  Albert  C.  Wes- 
sling.  Homer  S.  Toms,  Geo.  W.  Piehl. 

The  Service  Products  Co.,  Cleve- 
land, $15,000.  Morris  M.  Scill,  Harry 
Rosen,  Samuel  D.  Coth,  Vivian  Falls, 
Robert  Kahn. 

The  Peerless  Baking  Co.,  Youngs- 
town,  $20,000.  John  M.  Reed,  An- 
drew Bodnovich,  Thomas  Krajnak, 
Steve  Brincko,  Henry  Budkowski. 

The  Allen  Marble  Co.,  Cleveland, 
$50,000.  C.  R.  Bissell,  Robert  A. 
Good,  Robt.  M.  Allen,  Katherine 
O'Harra,  J.  Bennett. 

The  Akron  Signal  Co.,  Akron,  $2,- 
500.  Ralph  G.  Thomas,  Murray  S. 
Parker,  Thresa  Neust,  S.  D.  Stanson, 
A.  C.  Littell. 

The  Tender  Amusement  Co.,  Lorain, 
$100,000. .  Peter  Tender,  C.  P.  Tender, 
Philip  Theophelis,  P.  G.  Tender,  Frank 
Theophelis. 

The  Mamhout  Basket  &  Veneer 
Works  Co.,  West  Farmington,  $,35- 
000.  N.  F.  Bach,  Henry  Russ,  Emma 
Russ,  C.  E.  Fisher,  C.  O.  Feldman. 

The  Bauman  Ice  Cream  Co.,  Cleve- 
land, $15,000.  Gerald  Bauman,  A.  C. 
Phillips,  A.  E.  Schneider,  Ernst  Liech- 
ti,  John  Liechti. 

The  Liberty  Insurance  Co.,  Dayton, 
$100,000.  G.  B.  McCann,  J.  W.  Mil- 
lette,  F.  H.  Sargent,  R.  D.  Funk- 
houser,  E.  T.  Fisher. 

The  Oak  Building  &  Roofing  Co., 
Toledo,  $10,000.  P.  J.  Smith,  W.  E. 
Waldo,  Jennie  F.  Vincent,  W.  D.  Smith, 
W.  S.  Hagle. 

The  Lake  Erie  Sales  Co.,  Cleveland, 
$10,000.  Ruth  Hersh,  H.  H.  Gorman, 
F.  F.  Ring,  Elsie  Elliott,  D.  E.  Wash- 
bum,  Don  Z.  Scott,  Blanche  Golinsky. 

The  Grace  Tire  Co.,  Cleveland, 
$25,000.      M.    J.     Monahen,    M.    D. 


Vaughn,  C.  Henrich,  M.  O'Brien,  B. 
Fiery. 

The  Fitzsimons  Realty  Co.,  Cleve- 
land, $10,000.  R.  E.  Fitzsimon,  T. 
L.  Johnson,  C.  F.  Ross,  J.  E.  Splittorf, 
H.  V.  Shea. 

The  Interstate  Sash  and  Door  Co., 
Cleveland,  $200,000.  J.  F.  Daliers,  A. 
J.  Pejsa,  J.  H.  Grittner,  A.  E.  Rogers, 
L.  M.  Sewell. 

The  Lustre  Chemical  Co.,  Cleveland, 
$5,000.  L.  S.  Green,  E.  0.  Bonstell, 
A.  £.  Brueckner,  N.  H.  Hoffmeister, 
M.  M.  Ross. 

The  Superior  Avenue  Auto  Paint 
and  Trim  Co.,  Cleveland,  $10,000.  Tom 
Pluth,  Jacob  Lusnar,  James  Jusner, 
J.  L.  Weisend,  E.  P.  Dowling. 

The  East  Lake  Realty  and  Invest- 
ment Co.,  Cleveland,  $10,000.  M.  1^. 
Farmer,  J.  L.  Brazee,  T.  W.  May, 
Thos.  J.  Crelly,  Ellen  L.  Squire. 

The  Farm  Service  Implement  Co., 
Columbus,  $25,000.  A.  O'Wiler,  L. 
Spencer,    R.   E.   Westfall,   S.   Senter, 

E.  Arbuckle. 

The  Cooper  Oil  &  Gas  Co.,  Ra- 
venna, $50,000.  J.  H.  Cooper,  K. 
Cooper,  M.  Marks,  A.  Jensen,  E.  A. 
Morgan. 

The  Hoppe  Motor  Sales  Co.,  To- 
ledo, $100,000.  O.  G.  Hoppe,  C.  Bow- 
les, Geo.  Schneider,  Wm.  F.  Miller, 
A.  G.  Wahl. 

The  Paragon  Paper  Co.,  Cincinnati, 
$50,000.  C.  J.  Wittrock,  W.  R.  Stel- 
lenfoll,  R.  T.  Hetzell,  C.  E.  Gangann, 
R.  H.  Steltenpohl. 

The  Buckeye  Tailoring  Co.,  Dayton, 
$10,000.  David  Freidberg,  Meyer 
Cohen,  Nathan  Weiss,  F.  F.  Handler. 

The  Home  Builders  Association, 
Lynchburg,  $100,000.  L.  L.  Faris,  J. 
T.  Gibson,  C.  E.  Patton,  A.  Myers, 
Geo.  Shaffer. 

The  Crown  Products  Co.,  Steub^- 
ville.  $25,000.  J.  R.  Caldwell,  J.  D. 
Gardner,  J.  L.  Caldwell,  T.  S.  Jones, 
J.  C.  Bigger. 

The  Drackett  Realty  Co..  Cincinnati, 
$200,000.  P.  W.  Drackett,  S.  B.  Drack- 
ett, H.  R.  Drackett,  P.  W.  Drackett, 
Jr.,  Ray  C.  Witte. 

The  Ohio  Savings  A  Loan  Co., 
Youngstown,  $100,000.  A.  L.  Wymer, 
Chas.  Vanier,  Alfred  Anderson,  John 
Loew,  George  Konig,  W.  H.  Benson, 
J.  W.  Brennen. 

The  Great  Lakes  Finance  Co., 
Cleveland,  $10,000.     H.  H.  Schaefer. 

F.  T.  Goldberg,  J.  H.  Rosen,  Pearl 
Schaefer,  Rose  Rosen. 


418 


Department  Reports 


The  R.  J.  Schneider  Co.,  Toledo, 
$40,000.  W.  F.  Blake,  R.  J.  Schneider, 
C.  Rothert,  W.  R.  Peppers,  J.  M.  Mc- 
Cabe. 

The  Shiloh  Home  Building  Co.,  Day- 
ton, $20,000.  C.  C.  Umbenhauer,  J. 
W.  Blakley,  A.  Rost,  H.  F.  Eick- 
meyer,   A.   S.   Iddings. 

The  Dwight  L.  Mercer  Co.,  Colum- 
bus, $1,000.  D.  L.  Mercer,  E.  E.  Mer- 
cer,  B.  W.  Pemberton,  John  Haller, 
L.  Peterman. 

The  Rural  Construction  Co.,  Youngrs- 
town,  $500,000.  W.  J.  Smith,  J.  How- 
ard Bothwell,  G.  F.  Hammond,  P. 
Feibus,  Ruth  Smedley. 

The  United  Development  Co.,  Day- 
ton, $150,000.  P.  H.  Worman,  M. 
Douglas,  Helen  Maher,  R.  H.  Marsh, 
R.  F.  AUaman. 

The  East  End  Dairy  Co.,  Canton, 
$5,000.  G.  H.  Clark,  H.  E.  Hunker, 
A.  Merriman,  R.  0.  Robertson,  J.  P. 
Blume. 

The  R-R.  &  R.  Realty  Co.,  Cincin- 
nati, $250,000.  N.  Weaver,  C.  A. 
MacNish,  H.  J.  Schmidt,  A.  B.  Ward, 
R.  D.  Tallentire. 

The  Leonard  Sales  &  Service  Co., 
Youngstown,  $15,000.  J.  E.  Leonard, 
R.  R.  Stephenson,  S.  B.  Mitchell,  W. 
P.   Barnum,   G.   F.  Hammond. 

The  Midway  Coal  Co.,  Pomeroy, 
$15,000.  A.  Kasper,  F.  J.  Leifheit, 
Herman  Werry,  Henry  Werry,  Henry 
Rasp,  Charles  Werry. 

The  Dixie  Oil  Co.,  Sidney,  $15,000. 
Edward  Wolf,  Leo  McFarland,  Arthur 
Hale,  R.  C.  Kah,  V.  M.  Wolf. 

The  McKinley  Storage  &  Transfer 
Co.,  $10,000.  J.  E.  Figley,  Ed.  F. 
Figley,  Ralph  Roudebush,  John 
Schlemmer,  W.  L.  Shuttleworth. 

The  Jenny  Co.,  Cincinnati,  $3'0,000. 
M.  L.  Brown,  A.  L.  Merz,  Milton  Hur- 
tig,   P.   A.   Cohen,   Theresa   Koetters. 

The  Union  Selling  Co.,  Cincinnati, 
$200,000.  G.  E.  Mills,  Sanford  Brown, 
Effie  Rich,  Geo.  O.  Brown,  W.  A. 
Ryan. 

The  Corven  Coal  Co.,  Saltillo,  $15,- 
000.  D.  B.  Corven,  D.  N.  Postle- 
waite,  R.  G.  Martin,  R.  McMurray, 
H.  H.  Orr. 

The  Scott  Construction  Co.,  Lima, 
$30,000.  F.  H.  Downing,  0.  A.  Scott, 
R.  A.  Conroy,  W.  R.  Robens,  David 
Reager. 

The  Euclid  Valley  Savings  &  Loan 
Co.,  Euclid,  $500,000.  M.  E.  Evans, 
W.  B.  Nye,  J.  F.  Schrontz,  M.  L.  Hig- 
gins,  D.  L.  Schwab. 

The  Judd  Roller  Rink  Co.,  Cleve- 
land,  $10,000.     G.   C.   Hafley,   G.   H. 


Sizer,    M.    Dilley,    C.    F.    McConnell, 
Gustav  von  den  Steinen. 

The  Macochee  Mills  Co.,  Cincinnati, 
$50,000.  O.  W.  Bennett,  N.  J.  Utter, 
C.  J.  Hunt,  Wm.  Poseiner. 

The     Moore   Fuel  Co*.     Columbui« 
$50,000.     J.  W.  Moore,  Hugh  Riden- 
our,  Frank  Gould,  E.  J.  Durham,  L. 
H.  Fitzhugh. 

The  Elsass-Meyer  Construction  Co., 
Anna,  $10,000.  F.  P.  Elsass,  0.  E. 
Meyer,  Lelia  Meyer,  Harry  Elsass, 
Raymond  Meyer. 

Increases. 

The  Rockford  Electric  Lighfin^ 
Co.,  Rockford,  $50,000  to  $100,000.  In- 
creases. 

The  McCleery-Carpenter  Electric 
Co.,  Columbus,  $15,000  to  $50,000. 

The  Drackett  Chemical  Co.,  Cincin- 
nati, from  $150,000  to  $400,000. 

The  Oakley  Lumber  Co.,  Cincinnati, 
from  $40,000  to  $45,000. 

The  Chevoit  Building  &  Loan  Co., 
Chevoit,  from  $1,000,000  to  $3,000,000. 

The  Ohio  Injector  Co.,  Wadsworth, 
from  $300,000  to  $500,000. 

The  Dayton  Spice  Mills  Co.,  Day- 
ton,  from   $200,000  to   $1,000,000. 

The  Columbus  Mutual  Life  Insur- 
ance Co.,  Columbus,  from  $250,000  to 
$300,000. 

The  Siebert-Constable  Co.,  Colum- 
bus, from  $10,000  to  $300,000. 

The  Williams,  Hirst  &  Howard  Co., 
Cleveland,  from  $10,000  to  $50,000. 

The  New  Masonic  Temple  Co.,  Ak- 
ron, from   $450,000  to  $1,000,000. 

The  Steams  Co.,  Akron,  from  $10,- 
000  to  $30,000. 

The  Edgerton  State  Bank  Co., 
Edgerton,  from  $25,000  to  $40,000. 

The  Miami  Press  Co.,  Cincinnati, 
from    $25,000    to    $60,000. 

The  Beachcliffe  Savings  and  Loan 
Co.,  Cleveland,  from  $100,000  to  $1,- 
000,000. 

The  Sayers  and  Scovill  Co.,  Cin- 
cinnati, from  $450,000  to  $550,000. 

The  Orrison  Cigar  Co.,  Bethesda, 
from    $25,000    to    $50,000. 

The  Pond  Lumber  Co.,  Conneaut, 
from    $25,000   to   $60,000. 

The  Crumley  Jones  &  Crumley  Co., 
Cincinnati,   from   $10,000   to   $25,000. 


The  Nixon  Remedy  Co.,  St.  Paris, 
from  $25,000  to  $5,000. 

The  Russell  Producing  Co.,  Cincin- 
nati, from  $1,000,000  to  $100,000.  De- 
crease. 

The  Lubric  Oil  Co.,  Cleveland,  from 
$500,000  to  $320,000. 
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No.  2403 — ^The  American  Vitrified  Products  Company,  et  al..  Com- 
plainants, vs.  The  Baltimore  &  Ohio  Railroad  Company,  et  al.. 
Defendants.  

(Dated  January  26,  1922.) 

Finding 

Complainants  represent  practically  all  of  the  plants  in  Ohio 
producing  vitrified  sewer  pipe,  sewer  pipe  fittings,  chimney  tops, 
chimney  top  bases,  chimney  bonnets,  chimmney  flues,  chimney 
pipe,  thimbles,  flue  rings  and  wall  coping.  By  complaint,  filed  Oc- 
tober 17,  1921,  they  allege  that  the  present  rates  and  charges  of 
defendants  for  transporting  their  products  (carloads)  in  intrastate 
traffic  within  the  State  of  Ohio,  are  excessive,  unreasonable  and 
unduly  discriminatory.  We  are  asked  to  establish  rates  for  the 
future  on  basis  of  70  percent  of  the  sixth  class  rate  contemporane- 
ously in  effect  throughout  Ohio. 

All  of  the  above  commodities  are  clay  products,  closely  related, 
and,  in  intrastate  movement  in  Ohio,  take  the  sixth  class  rate  as 
provided  in  the  official  classification.  The  evidence,  however,  deals, 
almost  entirely  with  sewer  pipe. 

Sewer  pipe  is  a  vitrified  product,  made  of  certain  grades  of 
clay  found  in  large  quantities  in  eastern  and  southern  Ohio.  There 
is  approximately  $20,000,000.00  invested  in  the  industry  in  Ohio 
and  about  thirty  percent  of  all  the  sewer  pipe  produced  in  the 
United  States  is  made  in  Ohio.  The  product  moves  chiefly  in  box 
cars,  but  sometimes  in  open  top  cars,  including  hopper  bottom 
gondolas.  In  furnishing  box  cars  for  sewer  pipe  loading,  the  car- 
riers usually  select  those  that  are  defective  and  unfit  for  grain  and 
other  high-class  commodities.  Shippers  are  required  to  load  the 
cars  in  accordance  with  the  official  classification  specifications,  which 
provide  for  the  installation  of  a  certain  amount  of  lumber  (known 
as  dunnage)  in  each  car  for  bulk  heads  and  braces,  and  freight  is 
assessed  on  such  dunnage  at  the  rate  applicable  to  the  sewer  pipe. 
The  product  is  used  principally  for  municipal  improvements  and, 
is  usually  shipped  direct  to  the  consumer.  No  expedited  service 
is  required  on  this  traffic  and  it  moves  generally  in  the  summer 
months  when  operating  conditions  are  favorable.    It  usually  movos 
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under  weight  agreements,  thus  eliminating  the  expense  of  weigh- 
ing. Concerning  the  average  loading,  the  record  is  somewhat  con- 
flicting. According  to  Doggett's  Exhibit  No.  8c  (showing  actual 
weight  on  48  shipments  made  from  Mogadore,  Ohio,  during  first 
fifteen  days  in  October,  1921,)  the  average  loading  is  33,059  pounds ; 
Evans'  Exhibit  No.  4  shows  average  weight  32,000  pounds,  while 
at  page  57  of  the  record.  Witness  Evans  testified  that  the  average 
loading  was  between  30,000  and  32,000  pounds  per  car.  The  cost  of 
production  consists  chiefly  of  labor,  coal,  lumber,  salt,  fire  brick 
and  sand,  together  with  the  freight  on  coal,  lumber,  salt,  fire  brick 
and  sand.  There  are  fifteen  producing  points  in  Ohio,  viz:  Akron, 
Barberton,  Black  Fork,  Dennison,  Empire,  Irondale,  Junction  City, 
Logan,  Malvern,  Midvale,  Mogadore,  Parral,  Port  Homer,  Toronto 
and  Uhrichsville. 

The  record  indicates :  (a)  That  sewer  pipe  principally  is  a  long 
haul  commodity  under  normal  conditions ;  (b)  that,  while  prior  to 
the  increased  rates  under  General  Order  No.  28,  more  than  fifty 
percent  of  the  Ohio  product  moved  over  500  miles,  today  only  one- 
third  is  moving  over  500  miles  and  over  forty  percciit,  is  moving 
less  than  200  miles;  (c)  that  since  September,  1920,  the  price  of 
sewer  pipe  at  the  plant  has  decreased  fifty  percent,  due  to  decreased 
cost  of  labor,  coal,  etc. ;  (d)  that  all  the  reductions  in  cost  uf  produc- 
tion have  been  passed  on  to  the  consumer  and,  in  addition,  profits 
have  been  sacrificed ;  (e)  that  within  the  last  year  or  two,  three  or 
four  plants  have  been  permanently  abandoned  and  others  have 
been  compelled  to  discontinue  operations  temporarily,  a:id  (f)  that 
the  plants  now  running  are  operating  only  from  fifty  to  sixty  per- 
cent of  capacity. 

As  previously  stated  the  intrastate  rates  on  sewer  pipe  in  Ohio 
are  one  hundred  percent  of  the  current  sixth  class  rate.  Since  Oc- 
tober 25,  1914,  these  rates  have  been  subject  to  four  general  per- 
centage increases  as  shown  below : 

October  26,  1914 5  Percent 

September  20,  1917  15  Percent 

June  25,  1918  25  Percent 

August  26,  1920  40  Percent 

A  mathematical  computation  shows  that  these  successive  ad- 
vances amount  to  a  total  increase  of  110  percent,  but  the  Ohio  class 
rates  in  many  cases  were  increased  considerably  more  than  that  be- 
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cause  of  the  "Disque  Scale"  adjustment,  which  became  effective 
simultaneously  with  the  15  percent  increase  of  September  20,  1917. 
For  instance,  Hill's  Exhibit  No.  1  shows  that  since  October  25, 1914, 
the  sixth  class  rate  from  Akron  to  Bellaire,  Cleveland,  Cincinnati, 
Columbus  and  Toledo,  Ohio,  have  been  increased,  respectively,  by 
the  following  percentages :  125, 127, 140,  124  and  138  percent.  The 
same  exhibit  shows  that  since  October  25,  1914,  the  sewer  pipe 
rates  from  Akron,  Ohio,  to  eighteen  representative  interstate  desr 
tinations  have  been  increased  an  average  of  125  percent.  The  rec- 
ord shows  that  sewer  pipe  from  producing  points  in  other  states 
moves  upon  commodity  rates  less  than  the  sixth  class  rate  applica- 
ble in  Ohio,  and  that  complainants'  chief  competitors  are  located  in 
Indiana,  Illinois,  Kentucky,  Pennsylvania,  Tennessee,  Iowa  and  Wis- 
consin. The  5  percent  increase  of  October  26,  1914,  and  the  15  per- 
cent increase  of  September  20, 1917,  affected  the  Ohio  rates  but  did 
not  affect  the  rates  in  southern  and  western  territory.  The  25  per- 
cent increase  of  June  25,  1918,  which  was  general,  had  a  tendency 
to  widen  the  difference  between  the  Ohio  rates  and  those  in  other 
territories.  On  August  26,  1920,  the  rates  in  the  eastern  group  (in- 
cluding Ohio)  were  advanced  40  percent,  whereas  the  rates  in  the 
western  group  were  increased  but  35  percent  and,  in  the  southern 
group  by  but  25  percent^  with  the  result  that  the  spread  between 
the  intrastate  rates  in  Ohio  and  the  intrastate  rates  in  other  states, 
where  these  products  are  produced,  has  been  greatly  widened  since 
1914,  and  the  present  rates  on  sewer  pipe  in  Ohio  are  on  a  much 
higher  level  than  elsewhere. 

The  evidence  shows  the  existing  intrastate  rates  on  sewer  pipe 
in  all  of  the  producing  states  in  the  Union  outside  of  Ohio,  and  their 
percentage  relationship  to  the  sixth  class  rate  applicable  in  Ohio. 
The  percentages  range  from  52  to  83,  the  average  being  66  V3. 

Considering  the  fact  that  approximately  thirty  percent  cf  all 
the  sewer  pipe  in  the  United  States  is  produced  in  Ohio,  together 
with  the  favorable  transportation  conditions  existing  in  this  state, 
it  appears  very  singular  indeed  that  the  Ohio  rates  sre  33%  per- 
cent higher  than  the  average  intrastate  rates  applying  in  all  other 
producing  states. 

The  record  shows  that  complainants'  competitors  in  Illinois  and 
Indiana  enjoy  interstate  rates  into  Ohio  which  are  on  a  lower  basis 
than  the  Ohio  intrastate  rates  and,  in  consequence,  they  are  invad- 
ing the  Ohio  market  and  crowding  the  Ohio  product  out  of  the  cities 
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In  the  western  part  of  the  state.  The  defendants  propose  a  removal 
of  the  discriminations  by  cancelling  the  commodity  rate  in  Illinois 
and  Indiana  so  far  as  they  apply  to  interstate  traffic  into  central 
freight  association  territory  and  the  placing  of  all  such  rates  on  the 
sixth  class  basis.  Considering  the  heavy  general  rate  advances 
made  in  the  past  few  years  under  extraordinary  circumstances  and 
conditions;  the  recent  reductions  in  cost  of  labor,  coal  and  other 
materials  used  extensively  by  the  railroads ;  and  in  view  of  the  fact 
that  all  carriers  outside  the  central  freight  association  territory 
recognize  the  justice  of  commodity  rates  on  sewer  pipe  less  than 
sixth  class,  we  do  not  find  the  existence  of  a  situation  requiring  so 
heroic  a  remedy. 

*  "A  disparity  between  two  rates  can  as  logically  be  cor- 
rected by  lowering  the  higher  rate  as  by  increasing  the  lower 
rate.  In  the  absence  of  proof  that  the  higher  rate  is  reason- 
able, a  carrier  which  advances  the  rate  to  the  level  of  another 
rate  does  not  sustain  the  burden  of  proof  imposed  by  the 
statute  merely  by  pointing  out  that  the  object  of  the  increase 
was  to  remove  the  disparity."  (32,  I.  C.  C.  494-496.) 

The  record  shows  that  the  sewer  pipe  manufacturers  are  at 
present  operating  their  plants  with  little  or  no  margin  of  profit, 
only  for  the  purpose  of  holding  their  market  and  keeping  their 
organizations  intact.  The  interstate  commerce  commission  in 
speaking  of  a  similar  situation,  said : 

"(6  1.  C.  C,  131): 

"Where  the  market  price  yields  but  a  scant  return  for 
the  labor  and  expense  of  production,  the  cost  of  transportation 
needs  to  be  as  moderate  as  may  be  consistent  with  justice  to 
the  carrier." 

Eliminating  all  states  except  those  located  in  central  freight 
association  territory,  we  have  left  Ohio,  Indiana  and  Illinois,  the 
only  states  in  central  freight  association  territory  producing  sewer 
pipe,  consolidating  Indiana  and  Illinois,  the  evidence  shows  that  the 
average  rate  applicable  on  sewer  pipe  in  that  territory  is  on  a  basis 
of  approximately  seventy-five  percent  of  the  sixth  class  rate  pre- 
vailing in  Ohio.  If  the  sewer  pipe  rates  in  Ohio  were  placed  on  a 
basis  of  seventy-five  percent  of  the  sixth  class  rate,  the  rates  would 
yield,  per  car-mile  and  per  ton-mile,  earnings  as  shown  in  the  fol- 
lowing table : 
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(Rates  Shown  Are  in  Cents  Per  100  Pounds) 

Revenue    Per 
75  Per  Cent  Car  Mile  On  Revenue 

of  Sixth  Average    Load  Per 


Distance 

Class  Rate 

of  31,000  Lbs. 

Ton-Mile 

Miles 

Cents 

Cents 

Mills 

25 

8% 

105.4 

68. 

50 

11 

68.2 

44. 

75 

llVi 

47.5 

30.7 

100 

13 

40.3 

26. 

125 

14 

34.7 

22.4 

150 

im 

30. 

19.3 

175 

16 

28.4 

18.3 

200 

17 

26.4 

17. 

225 

171/2 

24.1 

15.6 

250 

18 

22.3 

14.4 

Considering  the  facts,  circumstances  and  conditions  appearing 
of  record,  the  above  rates  would  appear  to  be  adequate,  just  and 
reasonable  for  the  transportation  of  sewer  pipe  and  kindred  prod- 
ucts in  intrastate  traffic  within  the  State  of  Ohio. 

After  careful  consideration  of  all  the  facts  of  record,  we  find 
that  the  rates  assailed  for  both  local  and  joint  hauls  in  Ohio  arc  un- 
justly discriminatory  and  unreasonable  to  the  extent  that  they  ex- 
ceed seventy-five  percent  of  the  sixth  class  rate  contemporaneously 
in  effect;  that,  for  the  future,  just,  reasonable  and  non-discrim- 
inatory local  and  joint  carload  rates  for  the  transportation  of  sewer 
pipe,  sewer  pipe  fittings,  chimney  tops,  chimney  top  bases,  chimney 
bonnets,  chimney  flues,  chimney  pipe,  thimbles,  flue  rings  and  wall 
coping,  in  intrastate  traffic  upon  the  lines  of  the  defendant  car- 
riers within  the  State  of  Ohio  are  rates  not  exceeding  seventy-five 
percent  of  the  sixth  class  rate  contemporaneously  in  effect. 

An  order  will  enter  accordingly. 


Order 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  exhibits,  and  the  argument  of  counsel. 

Upon  consideration  whereof,  and  being  fully  advised  in  the  pre- 
mises, and  having  this  day  made  and  filed  in  writing  its  findings  of 
fact  herein,  the  commission  further  finds : 

That  the  rates  and  charges  now  maintained,  imposed  and 
collected  by  the  several  defendants  herein  for  transportation 
in  intrastate  traffic  within  the  State  of  Ohio,  of  sewer  pipe 
sewer  pipe  fittings,  chimney  tops,  chimney  top  bases,  chimney 
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bonnets,  chimney  flues,  chimney  pipe,  thimbles,  flue  rings  and 
wall  coping,  in  carloads,  as  set  forth  in  the  defendants'  individ- 
ual and  joint  schedules,  are  unjust,  excessive,  unduly  dis- 
criminatory and  unlawful  insofar  as  the  said  rates  and  charges 
exceed  seventy-five  percentum  of  said  defendants'  contempor- 
aneously effective  sixth  class  rates  applicable  to  each  such 
movement,  and 

That  just,  reasonable,  non-discriminatory  and  lawful  rates 
and  charges  for  the  transportation  of  said  commodities  in  in- 
trastate trafiic  within  the  State  of  Ohio,  are  and  will  be  rates 
and  charges  which  shall  be  seventy-five  percentum  of  the  de- 
fendants' contemporaneously  effective  sixth  class  rates  applic- 
able to  each  such  movement. 

It  is,  therefore. 

Ordered,  That  defendants,  said  The  Baltimore  &  Ohio  Rail- 
road Company,  Erie  Railroad  Company,  The  Hocking  Valley  Rail- 
way Company,  The  Toledo  &  Ohio  Central  Railway  Company,  The 
Pennsylvania  Railroad  Company,  The  New  York,  Chicago  &  St. 
Louis  Railroad  Company,  The  Wheeling  &  Lake  Erie  Railway  Com- 
pany, The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany, Norfolk  &  Western  Railway  Company,  Walter  L.  Ross,  re- 
ceiver, Toledo,  St.  Louis  &  Western  Railroad  Company,  The  Cin- 
cinnati Northern  Railroad  Company,  and  The  Akron,  Canton  & 
Youngstown  Railway  Company,  and  each  of  them,  be,  and  hereby 
they  are  notified,  directed  and  required  to  cease  and  desist  from 
imposing,  charging,  maintaining  and  collecting  for  the  transporta- 
tion, in  intrastate  traffic,  between  points  of  origin  and  destination 
within  the  State  of  Ohio,  of  sewer  pipe,  sewer  pipe  fittings,  chimney 
tops,  chimney  top  bases,  chimney  bonnets,  chimney  flues,  chimney 
pipe,  thimbles,  flue  rings  and  wall  coping,  in  carloads,  the  rates  and 
charges  hereinbefore  found  and  determined  to  be  unjust,  excessive, 
unduly  discriminatory  and  unlawful.  It  is  further 

Ordered,  That  said  defendants,  and  each  of  them,  be,  and 
hereby  they,  and  each  of  them,  are  further  notified,  directed  and 
required  to  establish,  maintain,  impose,  charge  and  collect  for  the 
transportation,  in  intrastate  traffic  between  points  of  origin  and 
destination  within  the  State  of  Ohio,  of  said  named  commodities,  in 
carloads,  rates  and  charges  not  greater  than  nor  in  excess  of  the 
rates  and  charges  hereinbefore  found  and  determined  to  be  just, 
reasonable,  non-discriminatory  and  lawful.  It  is  further 

Ordered,    That  schedules  be  filed  accordingly. 


ATTORNEY  GENERAL 


There  is  no  Provision  in  the  Act  Providing  for  the  Erection  of  Lo- 
cal District  Pension  System  for  Teachers  (7875  to  7896  General 
Code)  for  the  Reinstatement  of  a  Beneficiary  or  Pensioner  as  an 
Active  Teacher  in  That  District. — ^There  is  no  Provision  in  the 
State  Teachers'  Retirement  System  Law  (7896-1  to  7896-64)  for 
the  Reinstatement  aa  an  Active  Teacher  of  a  Beneficiary  or  Pen- 
sioner by  a  Board  of  Education,  the  Sole  Exception  Being  in  the 
Case  of  Disability  Beneficiaries  Who  May  be  Restored  to  Active 
Service,  as  Provided  in  Section  7896-39  General  Code. — A  Pen- 
sioner of  a  Local  District  Pension  System  Which  Has  Merged 
With  the  State  Teachers'  Retirement  System,  Cannot  be  Re- 
instated as  an  Active  Teacher,  Either  With  or  Without  the  Con- 
tinuation of  His  Pension  Payments,  WhUe  in  Active  Service. — 
Where  a  Local  Disitrict  Pension  System  has  Merged  With  the 
State  Teachers  Retirement  System,  the  Pensions  Paid  to  Benefici- 
aries in  the  Local  District  Pension  System  Shall  Thereafter  be 
Paid  in  the  Same  Amount  by  the  State  Teachers'  Retirem^it 
System,  Since  These  Pensions  Have  Been  Accepted  by  the  State 
Teachers'  Retirement  System  as  a  Liability  in  an  Exact  Amount 
at  the  Time  of  Evaluation. — ^A  Pensioner  of  the  State  Teachers' 
Retirement  System  May  not  be  Reinsitated  as  an  Active  Teacher 
by  Discontinuing  his  Pension  During  Such  Period  of  Active 
Teaching.  

No.  2754 — (Opinion  Dated  December  31,  1921.) 

Hon.  W.  E.  Kershner,  Secretary  State  Teachers'  Retirement  Sys- 
tem, Columbus,  Ohio. 

Dear  Sir:  Acknowledgment  is  made  of  the  receipt  of  your  re- 
guest  for  the  opinion  of  this  department  upon  the  following 
questions : 

"(1)  May  a  pensioner  of  a  local  city  pension  system 
which  has  merged  with  the  state  teachers  retirement  system 
be  reinstated  as  an  active  teacher  after  September  1,  1920, 
either  with  or  without  the  continuance  of  his  pension  pay- 
ments while  in  active  service  ? 

"(2)  If  such  reinstatement  is  legal,  might  a  pensioner 
of  a  city  pension  system  merged  with  the  state  retirement 
system  be  restored  to  active  service  for  a  time  by  discontinu- 
ing his  pension  payments  and  then  be  restored  to  the  pension 
roll  when  he  ceases  active  service  at  the  same  pension  as  he 
received  originally,  or  would  he  then  be  retired  under  the  state 
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retirement  system  and  his  rate  of  pension  fixed  by  the  state 
retirement  law? 

"(3)  May  a  pensioner  of  the  state  teachers  retirement 
system  be  reinstated  as  an  active  teacher  by  discontinuing  his 
pension  during  such  period  of  active  service  ?" 

In  your  statement  of  facts  bearing  upon  the  above  three  ques- 
tions you  say: 

"In  Youngstown,  as  well  as  in  o{her  cities  perhaps,  it  was 
the  custom  under  the  city  pension  system  to  allow  a  pensioner 
to  be  reinstated,  drop  his  pension  while  teaching,  and  resume 
it  upon  again  leaving  service.  In  a  few  cases  pensioners  were 
reinstated  as  active  teachers  prior  to  September  1,  1920,  and 
such  teachers  were  allowed  to  become  members  of  the  state 
retirement  system  as  active  members  of  the  city  pension  sys- 
tem instead  of  as  pensioners.  In  two  or  three  cases,  however, 
pensioners  under  the  city  pension  systems  have  been  re- 
instated as  active  teachers  since  September  1, 1920.  Their  idea 
seems  to  be  to  drop  the  pension  while  again  in  active  service 
and  then  resume  it  upon  the  completion  of  such  service.  In 
my  opinion  we  should  not  allow  pensioners  of  city  pension  sys- 
tems to  be  reinstated  after  September  1,  1920,  with  the  ex- 
pectation of  being  pensioned  under  the  state  system  upon  the 
completion  of  such  active  service. 

"It  seems  to  me  that  since  the  city  pension  systems  have 
merged  with  the  state  retirement  system  that  their  pensioners 
should  not  be  allowed  to  be  restored  to  active  service,  unless 
on  condition  that  their  pensions  would  cease  during  such  time 
of  active  service  and  to  be  resumed  at  the  old  rate  at  the  com- 
pletion of  such  service." 

In  subsequent  memorandum  furnished  by  you  you  further  am- 
plify as  follows : 

"It  was  a  common  practice  in  Ohio  city  pension  systems  to 
allow  a  pensioner  to  be  reinstated  as  an  active  teacher,  re- 
linquish his  pension  while  thus  in  active  service,  and  then  re- 
ceive the  pension  again  upon  relinquishing  his  position  as  an 
active  teacher.  This  was  true  when  a  teacher  was  thus  re- 
instated in  the  city  in  which  he  was  drawing  a  pension.  Under 
a  ruling  of  a  former  attorney  general  pensioners  in  one  city 
might  teach  in  any  other  school  district  of  the  state  and  at  the 
same  time  continue  to  draw  the  pension  previously  granted. 
At  the  time  of  the  merger  of  the  city  pension  systems  with 
the  state  teachers  retirement  system  on  September  1,  1920, 
the  retirement  system  accepted  all  teachers  at  whatever  status 
they  were  reported.  Therefore  if  a  pensioner  of  a  local  pen- 
sion system  should  have  been  reinstated  as  an  active  teacher 
prior  to  September  1,  1920,  and  have  been  reported  to  us  as  an 
active  member  of  the  city  pension  system  such  a  teacher  was 
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so  accepted  by  the  state  retirement  system  and  later  might 
retire  under  the  provisions  of  the  state  retirement  law. 

"In  some  cities  some  teachers  who  were  pensioners  of  the 
local  system  were  reinstated  as  active  teachers  subsequent  to 
September  1,  1920»  and  in  such  cases  in  my  opinion  they 
should  upon  again  retiring  receive  the  pension  to  which  they 
were  entitled  under  the  city  system.  To  allow  such  teachers 
to  be  reinstated  and  then  retire  under  the  state  system  would 
simply  mean  that  all  pensioners  of  city  systems  who  could  be* 
reinstated  for  a  short  time  could  relinquish  their  city  pensions 
and  retire  under  the  state  retirement  system.  These  pension- 
ers were  accepted  from  the  city  systems  as  a  liability  based 
upon  the  amount  of  their  pensions.  To 'grant  them  larger  pen- 
sions under  the  state  system  would  therefore  increase  the 
liability  considerably  above  that  fixed  by  the  actuary  in  the 
evaluation  of  the  system  and  this  would  result  in  loss  to  the 
state  system.  It  seems  to  me  that  if  pensioners  of  city  pen- 
sion systems  are  to  be  allowed  to  teach  again  and  receive  a 
salary  they  should  relinquish  their  city  pensions  during  the 
time  of  such  active  service  and  resume  those  same  pensions  if 
they  again  retire." 

Pertinent  sections  of  the  teachers'    retirement    act    are    as 
follows : 

"Sec.  7896-1:  'Present  teacher'  shall  mean  any  person 
who  was  a  teacher,  as  defined  by  this  act,  before  the  first  day 
of  September,  nineteen  hundred  and  twenty;  whose  member- 
ship in  the  retirement  system  has  been  continuous ;  and, 

(c)  Who  was  a  member  of  a  local  district  pension  sys- 
tem on  said  date  *  *  *  *  and  who  continued  thereafter  to  be  a 
member  until  he,  with  the  membership  of  such  local  district 
pension  system,  became  a  member  of  the  retirement  system. 

'New  entrant'  shall  mean  any  teacher  who  is  a  member 
except  a  present  teacher. 

Trior  service'  shall  mean  all  service  as  a  teacher,  as  de- 
fined by  this  act,  rendered  before  the  first  day  of  September, 
ninteen  hundred  and  twenty,  by  a  present  teacher.  *  ♦  ♦ 

'Member'  shall  mean  any  person  included  in  the  mem- 
bership of  the  retirement  system  as  provided  in  this  act. 

'Contributor'  shall  mean  any  person  who  has  an  account 
in  the  teachers'  savings  fund. 

'Beneficiary'  shall  mean  any  person  in  receipt  of  a  retire- 
ment allowance  or  other  benefit  provided  by  this  act.  ♦  *  ♦  *  * 

'Pension'  shall  mean  annual  payments  for  life  derived 
from  appropriations  made  by  an  employer  and  paid  from  the 
employers'  accumulation  fund  or  the  annuity  and  pension  re- 
serve fund  as  provided  in  this  act.  All  pensions  shall  be  paid 
in  twelve  equal  monthly  installments. 

'Retirement  allowance'  shall  mean  the  pension  plus  the  an- 
nuity. 
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'Local  district  pension  system'  shall  mean  any  school 
teacherq'  pension  fund  created  in  any  school  district  of  the 
State  of  Ohio  in  accordance  with  the  laws  of  such  state  prior 
to  the  first  day  of  September,  nineteen  hundred  and  twenty. 

"Section  7896-25 :  The  membership  of  any  person  in  the 
retirement  system  shall  cease  *  *  *  if  he  retire  on  a  pension,  as 
provided  in  this  act.  *  *  ♦" 

"Sec.  7896-32:  When  a  present  teacher  ceases  to  be  a 
member  his  prior  service  certificate  shall  be  void  and  not  re- 
newable," 

The  state  teachers'  retirement  act  gives  a  definite  meaning  to 
various  important  terms  which  appear  in  the  act,  and  under  these 
circumstances  this  meaning  is  the  only  meaning  to  be  given  to  these 
words  as  they  may  be  used  in  the  retirement  act.  Summarized, 
your  inquiry  may  be  said  to  be,  (1)  whether  a  board  of  education 
has  authority  to  reinstate  a  pensioner  as  a  teacher,  and  (2)  the 
exact  legal  status  of  those  persons  who  were  pensioners  under  a 
local  district  pension  system  and  which  pensions  were  taken  into 
the  state  teachers'  retirement  system  at  the  time  of  merger  of  the 
local  district  pension  system  with  the  state  retirement  system. 

Section  7896-25  says  that  the  membership  of  any  person  in 
the  retirement  system  shall  cease  if  he  retire  on  a  pension,  and  a 
person  who  has  been  retired  on  a  pension  is  a  beneficiary  and  thus 
a  person  who  becomes  a  beneficiary  in  the  state  retirement  system 
ceases  to  be  a  member  of  that  system,  as  defined  by  the  law  itself. 
Thus  a  "beneficiary"  of  the  state  retirement  system  is  no  longer 
a  "member"  of  the  system  and  a  member  of  the  system  cannot  be 
a  "beneficiary."  Under  the  terms  of  the  law  itself  a  person  cannot 
be  both  at  the  same  time.  A  "beneficiary"  is  any  person  who  is  in 
receipt  of  a  retirement  allowance  and  "retirement  allowance"  is 
defined  as  the  "pension  plus  the  annuity."  The  pension,  which  is  a 
part  of  the  "retirement  allowance"  granted  to  a  "beneficiary"  is 
defined  as  "annual  payments  for  life,"  which  shall  be  paid  "in  twelve 
equal  monthly  installments."  It  will  be  noted  that  the  law  itself 
does  not  say  that  a  pension  shall  mean  "payments,"  but  it  says 
"annual  payments,"  which  means  the  remaining  years  of  the  bene- 
ficiary's life.  It  does  not  mean  intermittent  payments  for  a  portion 
of  the  life  of  the  beneficiary,  to  be  given  up  at  will  under  certain 
circumstances,  and  then  received  again  whenever  the  personal 
desires  of  the  beneficiary  would  have  it  so,  neither  can  the  annual 
pension  be  paid  a  portion  of  one  school  year  and  during  the  other 
part  of  the  school  year  waive  the  pension  for  the  time  being,  be- 


Attorney  General  429 

cause  the  law  itself  says  that  these  annual  payments  for  life  shall 
be  paid  in  twelve  equal  monthly  installments. 

The  state  teachers'  retirement  system  is  an  activity  which 
affects  not  only  the  person  who  has  been  pensioned,  and  those 
teachers  who  constitute  its  membership  not  yet  pensioned,  but 
every  tax  payer  in  the  state,  because  a  tax  is  levied  by  each  board 
of  education  for  the  payment  of  the  employer's  share  of  the  con- 
tribution necessary  for  the  upbuilding  and  maintenance  of  the  fund. 
Thus  section  7896-55  G.  C.  provides : 

"The  employers'  accumulation  fund  shall  be  the  fund  in 
which  shall  be  accumulated  the  reserves  for  the  payment  of 
all  pensions  payable  as  provided  by  this  act.  The  amounts  paid 
by  employers  on  account  of  their  normal  contributions  and 
their  deficiency  contributions  shall  be  credited  to  the  em- 
ployers' accumulation  fund. 

"Until  the  deficiency  contribution  shall  have  been  discon- 
tinued, upon  the  retirement  of  a  contributor,  an  amount  equal 
to  his  annuity  reserve  shall  be  transferred  from  the  employ- 
ers' accumulation  fund  to  the  annuity  and  pension  reserve 
fund  and  a  pension  equal  to  his  annuity  shall  be  paid  there- 
from. The  remainder  of  any  pension  granted  to  him  shall  be 
paid  directly  from  the  employers'  accumulation  fund  until  the 
pension  reserve  thereon  shall  have  been  fully  accumulated  and 
the  deficiency  contribution  shall  have  been  discontinued. 
Thereupon,  the  full  reserve  on  all  pensions  theretofore  pay- 
able from  the  employers'  accumulation  fund  shall  be  trans- 
ferred from  said  fund  to  the  annuity  and  pension  reserve  fund 
and  said  pensions  shall  thereafter  be  paid  from  the  annuity 
and  pension  reserve  fund.  Upon  the  retirement  of  a  con- 
tributor thereafter,  the  full  amount  of  his  pension  reserve 
shall  be  transferred  from  the  employers'  accumulation  fund  to 
the  annuity  and  pension  reserve  fund." 

Each  board  of  education  in  the  state  is  now  charged  with  its 
contribution  to  the  employers'  accumulation  fund  of  a  certain  per- 
cent of  the  eamable  compensation  of  each  teacher,  which  is  known 
as  the  "normal  contribution,"  and  a  further  per  centum  of  the  salary 
of  each  teacher  to  be  known  as  the  "deficiency  contribution." 

Section  7896-44  provides  that  "the  amount  paid  by  an  employer 
on  account  of  a  'deficiency  contribution'  shall  after  the  first  pay- 
ment be  at  least  three  per  centum  greater  than  the  amount  paid  by 
him  during  the  preceding  year."  These  rates  of  per  cent,  for  con- 
tributions by  boards  of  education  are  fixed  on  the  basis  of  the  liabili- 
ties of  the  retirement  system  and  they  are  certified  to  the  boards  of 
education  and  other  employers  by  the  retirement  board  after  each 
actuarial  valuation. 


430  Department  Reports 

One  of  the  liabilities  which  must  be  considered  in  the  making 
of  the  actuarial  table  in  the  certification  to  boards  of  education  for 
future  payments  is  the  amount  of  money  which  the  state  teachers' 
retirement  system  must  pay  out  annually  to  those  pensioners  taken 
over  by  the  state  retirement  system  from  a  local  district  pension 
system  which  has  merged  with  the  state  retirement  system.  It  is 
thus  found  that  even  this  taxation  rate  to  be  levied  in  a  local 
school  district  upon  the  tax  payers  rate  to  be  levied  in  a  local 
which  might  be  permitted  if  persons  who  were  tabulated  and  com- 
puted as  having  the  status  of  a  pensioner  at  the  time  of  the  creation 
of  mortuary  and  actuarial  tables  would  thereafter,  at  will,  assume 
the  status  of  a  non-pensioner  and  can  thereafter  become  a  pensioner 
possibly  during  the  term  for  which  the  actuarial  table  was  created. 
It  is  apparent  at  once  that  the  stability  of  the  tables  upon  which 
the  operation  of  the  teachers'  retirement  fund  is  to  be  carried  out 
would  be  disturbed  and  not  strictly  correct,  and  this  is  not  con- 
templated by  the  law.  At  the  present  time  boards  of  education  are 
contributing  5.57  per  cent  of  the  members'  salaries  toward  the  up- 
building of  the  teachers  retirement  fund,  this  being  the  sum  of  the 
2.8  normal  contribution  and  the  2.77  deficiency  contribution.  These 
figures  shall  obtain  until  the  first  certification  of  new  figures  by  the 
retirement  board  to  boards  of  education  throughout  the  state  ana 
the  certification  made  by  the  retirement  board  as  to  the  amounts 
to  be  paid  by  boards  of  education  comes  from  the  actuarial  valua- 
tion and  the  actuarial  valuation  is  arrived  at  by  considering  all  the 
elements  which  go  to  make  up  the  system  itself.  Thus  section 
7896-19  provides : 

"The  retirement  board  shall  *  *  *  collect  and  keep  in  con- 
venient form  such  data  as  shall  be  necessary  for  the  prepa- 
ration of  the  required  mortality,  and  service  tables,  and  for 
the  compilation  of  such  other  information  a^  shall  be  re- 
quired for  the  actuarial  valuation  of  the  assets  and  liabilities 
of  the  various  funds  created  by  this  act.  Upon  the  basis  of 
the  mortality  and  service  experience  of  the  members  and 
beneficiaries  of  the  system,  the  retirement  board  from  time  to 
time  shall  adopt  the  tables  to  be  used  for  valuation  purposes 
and  for  determining  the  amount  of  annuities  to  be  allowed  on 
the  basis  of  the  contributions  of  members." 

■ 

If  a  beneficiary,  who  had  been  rated  and  computed  as  such  by 
the  actuary,  could  thereafter,  at  various  times  change  at  will  his 
status  from  a  beneficiary  to  an  active  teacher,  the  tables  would  not 
be  correct  because  he  would  be  counted  in  a  certain  class  in  the 
tables  and  thereafter  would  not  be  in  that  class  at  all.    Much  more 
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might  be  said  as  to  how  these  actuarial  tables  would  be  disturbed 
by  beneficiaries  changing  their  status  at  will,  but  it  is  believed 
sufficient  has  been  said  to  show  that  the  tables  would  be  disturbed 
in  a  degree  not  contemplated  by  the  law.  The  stability  of  any 
organization  or  function  of  this  kind  rests  on  its  hewing  strictly 
at  all  times  to  its  mortuary  and  actuarial  tables  and  its  safety  and 
preservation  depend  upon  the  fact  that  the  system  should  be  con- 
ducted within  the  figures  which  have  been  created  after  careful 
examination  and  study  by  the  actuary  of  the  system's  own  liabili- 
ties. A  careful  examination  of  the  whole  of  the  state  teachers' 
retirement  law  would  indicate  that  the  policy  intended  was  that 
"once  a  pensioner,  always  a  pensioner." 

Having  discussed  the  undesirability  of  permitting  any  devia- 
tion from  actuarial  tables  established  by  computation  and  upon 
which  the  system  itself  is  presumed  to  operate,  attention  will  now 
be  directed  to  the  question  of  "reinstatement"  itself.  It  is  presumed 
that  you  have  in  mind  reinstatement  of  a  beneficiary  as  an  active 
teacher  by  a  board  of  education,  since  the  state  teachers  retire- 
ment system  itself  has  no  power  of  reinstatement  as  an  active 
teacher,  because  the  retirement  system  is  not  an  employer  of  teach- 
ers and  thus  could  give  no  status  as  an  active  teacher  to  a  benefi- 
ciary. Reinstatement,  if  it  could  be  made  at  all,  must  come  from 
an  employer  who  employs  teachers,  which  in  most  instances  would 
be  a  board  of  education.  As  stated  heretofore,  when  a  board  of 
education  reinstates  a  teacher,  thus  changing  the  status  of  that 
person  from  a  beneficiary  to  an  active  teacher,  the  whole  plan 
appearing  in  the  teachers  retirement  act  is  disturbed  and  more 
than  likely  this  was  in  mind  when  the  framers  of  this  legislation 
drew  up  the  act,  because  nowhere  in  the  numerous  sections  which 
compose  the  retirement  act  is  there  any  mention  made  or  authority 
found  for  the  "reinstatement"  of  a  pensioner,  the  sole  exception 
appearing  in  section  7896-39,  which  says : 

"A  disability  beneficiary,  notwithstanding  the  provisions 
of  this  act,  shall  be  considered  on  leave  of  absence  during  his 
first  five  years  on  the  retired  list  and  shall  retain  |;iis  mem- 
bership in  the  retirement  system.  ♦  ♦  *  Should  a  disability 
beneficiary  be  restored  to  active  service  his  retirement  allow- 
ance shall  cease  and  the  annuity  and  pension  reserves  on  his 
allowance  at  that  time  in  the  annuity  and  pension  reserve 
fund,  shall  be  transferred  from  the  annuity  and  pension  re- 
serve fund  to  the  teachers'  savings  fund  and  the  employers' 
accumulation  fund  respectively.  ♦  *  ♦»' 

Here  we  have  mention  made  in  the  act  of  those  beneficiaries 
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who  may  be  "restored  to  active  service"  and  then  follows  very  care- 
ful directions  by  the  law  itself  as  to  just  what  shall  be  done  with 
various  amounts  in  the  financial  transactions  in  his  case.  The  fact 
that  the  law  so  carefully  mentions  what  shall  be  done  in  a  case 
where  a  disability  beneficiary  is  restored  to  active  service,  is  indeed 
significant  and  it  must  be  held  that  if  other  beneficiaries  than  dis- 
ability beneficiaries  could  "be  restored  to  active  service,"  then  the 
framers  of  the  law  and  the  General  Assembly  itself  would  likely 
have  said  so  and  would  have  made  specific  provision  as  to  what 
should  be  done  with  the  various  funds  when  a  beneficiary  is  rein- 
stated, as  set  forth  in  such  a  specific  manner  for  the  disability  bene- 
ficiary in  section  7896-39. 

Your  attention  is  invited  to  the  very  latest  pronouncement  of 
the  Ohio  supreme  court  in  the  case  of  State  ex  rel  Clarke  v.  Cook 
(No.  16539)  decided  on  November  22,  1921,  the  second  branch  of 
the  syllabus  reading: 

"Boards  of  education,  and  other  similar  governmental 
bodies,  are  limited  in  the  exercise  of  their  powers  to  such  as 
are  clearly  and  distinctly  granted.  (State  ex  rel  Locher  v.  Men- 
ning,  95  0.  S.,  97,  approved  and  followed.) " 

As  your  question  has  arisen  largely  because  boards  of  educa- 
tion in  school  districts  operating  local  city  pension  systems,  have 
reinstated  their  beneficiaries  as  active  teachers,  due  regard  must 
be  had  to  the  law  providing  for  the  creation,  maintenance  and  oper- 
ation of  local  district  pension  systems  (7875  to  7896  G.  C.).  Under 
this  local  district  pension  law  teachers  might  be  retired  in  three 
ways:  (1)  retirement  by  the  board  of  education  "on  account  of 
physical  or  mental  disability,  where  the  teacher  had  taught  for  a 
period  aggregating  twenty  years"  (section  7880) ;  (2)  voluntary 
retirement  by  the  teacher  who  had  taught  for  a  period  aggregating 
thirty  years  (7882) ;  and  (3)  those  cases  where  "if  any  teacher  who 
has  taught  for  a  period  aggregating  twenty  years  is  not  reemployed 
by  the  board  of  education,  such  failure  to  reemploy  shall  be  deemed 
a  retiring  and  such  teacher  shall  be  entitled  to  a  pension  (7891) ." 

Section  7883  G.  C,  a  part  of  the  local  district  teachers*  pension 

law,  is  pertinent  and  says : 

"Each  teacher  so  retired  or  retiring  shall  be  entitled  dur- 
ing the  remainder  of  his  or  her  natural  life  to  receive  as  pen- 
sion, annually,  twelve  dollars  and  fifty  cents  for  each  year  of 
service  as  teacher,  except  that  in  no  event  shall  the  pension 
paid  to  a  teacher  exceed  four  hundred  and  fifty  dollars  in  any 
one  year.  Such  pensions  shall  be  paid  monthly  during  the 
school  year." 
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It  will  be  noted  that  the  law  says  that  the  teacher  retired  shall 
be  entitled  "during  the  remainder  of  his  or  her  natural  life ;"  this 
can  have  but  one  meaning,  which  is,  what  is  left  of  one's  life  from 
the  time  of  pensioning  until  death ;  not  a  portion  of  the  remainder 
of  one's  life,  that  is,  part  time  on  as  a  pensioner  and  part  time  of 
the  remaining  period  as  an  active  teacher,  but  a  pensioner  during 
the  remaining  period  of  actual  life.  It  is  significant  too,  that  the 
word  "annually"  is  inserted  between  two  commas  following  the 
word  "pension,"  which  means  that  the  pension  shall  be  paid  each 
year  during  the  remainder  of  life  and  not  during  certain  years  when 
it  was  to  be  paid  and  certain  years  when  it  was  not  to  be  paid. 
Specific  mention  is  also  made  that  the  pension  "shall  be  paid 
monthly  during  the  school  year,"  thus  indicating  that  from  the 
period  of  September  1st  to  August  31st  there  should  be  a  pension 
paid  in  each  and  every  month  of  the  period  and  not  during  a  cer- 
tain number  of  months  of  the  school  year.  The  local  district  teach- 
ers pension  law  sets  forth  three  ways  in  which  a  teacher  can  retire 
or  may  be  retired,  but  a  careful  examination  of  the  whole  of  that 
law  (7875  to  7896  G.  C.)  does  not  show  any  provision  whatever  or 
any  grant  of  authority  to  the  board  of  education  in  the  local  dis- 
trict to  reinstate  a  teacher  who  has  become  a  pensioner  in  that 
school  district  under  the  local  district  teachers'  pension  law.  It 
would  appear  that  if  the  General  Assembly  or  the  f  ramers  of  this 
legislation  had  in  mind  that  teachers  could  be  reinstated  under  the 
local  district  pension  law,  then  the  act  itself  would  likely  have  said 
so  and  made  the  proper  provision  therefor.  This  is  wholly  lacking 
and  no  where  in  the  act  is  there  authority  found  for  a  board  of 
education,  operating  a  local  district  pension  system  in  its  dis- 
trict, to  reinstate  as  an  active  teacher  one  who  has  been  retired 
and  given  the  status  of  a  pensioner  in  that  system.  This  was  what 
was  in  mind  in  1914,  when  the  opinion  of  the  then  Attorney  General, 
to  which  you  refer,  was  issued.  These  two  questions  were  sub- 
mitted to  the  Attorney  General,  to-wit : 

"If  a  teacher  is  forced  to  retire  by  either  Section  7880  or 
7882,  (local  district  teachers  pension  act),  may  she  teach  in 
the  public  schools,  or  in  the  public  institutions,  and  draw  her 
pensions  ? 

"If  a  teacher  requests  to  be  retired  by  Section  7880  or 
7882,  may  she  teach  in  public  schools,  or  in  public  institutions, 
and  draw  her  pension?" 

In  passing  upon  these  two  questions,  the  then  Attorney  Gen- 
eral held  as  follows : 
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"If  a  teacher  is  forced  to  retire  by  virtue  of  the  provis- 
ions contained  in  Section  7880,  General  Code,  and  comes  with* 
in  the  provision  of  said  section  as  to  the  length  of  time  such 
teacher  has  taught,  then  such  teacher  can  teach  in  other  pub- 
lic schools  of  the  state  than  the  one  from  which  such  teacher 
has  retired,  or  in  the  public  institutions  of  the  state,  .nnd  con- 
tinue to  draw  her  pension.  The  same  rule  applies  when  a 
teacher  voluntarily  retires." 

It  will  be  noted  that  the  question  submitted  was  whether  the 
teacher  could  teach  "in  the  public  schools,"  that  is,  any  where,  and 
the  answer  was  that  the  teacher  could  teach  "in  other  public  schools 
of  the  state  than  the  one  from  which  such  teacher  was  retired," 
thus  giving  a  very  clear  inference  and  almost  a  direct  answer  that 
the  teacher  who  was  retired  and  pensioned  could  not  teach  again 
in  the  schools  of  the  district  which  operated  a  pension  system.  It 
is  conclusive,  therefore,  that  if  teachers  were  reinstated  in  the  dis- 
tricts in  which  they  were  beneficiaries,  as  pensioners  under  the 
local  district  teachers  pension  law,  such  reinstatements  by  boards 
of  education  were  made  without  authority  of  law. 

However  you  indicate  in  your  memorandum  that  "at  the  tinle 
of  the  merger  of  the  city  pension  systems  with  the  state  teachers 
retirement  system  ♦  *  *  the  retirement  system  accepts  all  teachers 
at  whatever  status  they  were  reported ;"  that  is  to  say  if  a  pensioner 
of  a  local  pension  system  should  have  been  reinstated  as  an  active 
teacher  prior  to  September  1,  1920,  and  has  been  reported  to  the 
state  teachers  retirement  system  as  an  active  member  of  the  local 
teachers  pension  system,  such  a  teacher  was  so  accepted  by  the 
state  retirement  system  as  a  present  teacher  and  one  who  might 
retire  later  under  the  provisions  of  the  retirement  law.  The  pro- 
vision for  the  method  of  starting  a  merger  of  a  local  district  pension 
system  with  the  state  retirement  system  appears  in  section  7896-23 
G.  C,  and  among  other  things  this  section  says  that  "all  the  teach- 
ers included  in  the  membership  of  such  local  district  pension  sys- 
tem, shall  become  members  of  the  retirement  system  created  by  this 
act."  When  a  local  district  pension  system  decided  to  merge  with 
the  retirement  system,  then  the  provisions  appearing  in  section 
7896-59  G.  C.  shall  apply,  such  section  reading  as  follows : 

"If  a  local  district  pension  system  votes  to  merge  with 
the  retirement  system  as  provided  in  this  act,  the  retirement 
board  created  by  this  act  shall  employ  an  actuary  to  value  the 
assets  and  liabilities  which  will  be  taken  over  by  the  retire- 
ment system  hereby  created  in  the  event  of  such  merger.  ♦  *  * 
The  actuary  shall  compute  the  present  value  of  the  liabilities 
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on  account  of  teachers  in  service  in  the  local  district  pension 
system  and  on  account  of  pensioners  on  the  rolls  of  such  local 
district  pension  system.  He  shall  also  compute  the  present 
value  of  the  prospective  amount  to  be  received  by  reason  of 
the  payment  of  the  normal  contributions  by  the  employer  on 
behalf  of  the  active  teachers  of  such  local  system  in  the  event 
of  the  contemplated  merger.  From  the  present  value  of  the 
total  liability  for  pensions  on  account  of  teachers  in  service 
in  the  local  district  pension  system  as  previously  determined, 
the  actuary  shall  deduct  the  present  value  of  the  normal  con- 
mal  contributions.  The  amount  remaining,  together  with  the 
excess,  if  any,  of  the  present  value  of  all  payments,  necessary 
to  continue  the  pensions  of  the  pensioners  of  the  local  district 
pension  system,  over  and  above  the  amount  of  the  moneys  and 
securities  of  such  system,  shall  be  known  as  the  'accrued  lia- 
bility.' 

Provided  that  no  teacher,  a  member  of  a  local  district 
pension  system  at  the  time  of  the  passage  of  this  act,  shall  re- 
ceive a  lesser  total  retirement  allowance  upon  retirement 
after  merger  of  the  local  system  with  the  state  system  than 
said  teacher  would  have  received  upon  retirement  under  the 
provisions  of  the  local  system." 

Sections  7896-60  and  7696-61  (too  long  to  quote  here  in  full) 

also  set  forth  the  many  details  that  must  be  worked  out  by  the 

actuary  in  the  merged  of  the  local  district  pension  system  with 

the  state  teachers  retirement  system.    Among  other  things  it  is 

provided  that: 

"In  the  event  of  merger,  the  moneys  and  securities  to  the 
credit  of  the  local  district  pension  system  *  *  ♦  shall  be  trans- 
ferred to  the  employers'  accumulation  fund  (of  the  state  re- 
tirement system)  and  the  pensions  then  payable  by  the  local 
district  pension  system  shall  thereafter  be  paid  from  the  em- 
ployers' accumulation  fund  (state  retirement  system)  until 
the  reserves  on  these  pensions  with  the  other  pensions  pay- 
able from  the  employers'  accumulation  fund  shall  have  been 
accumulated  and  shall  be  transferred  to  the  annuity  and  pen- 
sion reserve  fund,  from  which  fund  they  shall  thereafter  be 
payable.  The  pensions  of  the  active  members  of  the  local  dis- 
trict pension  system  and  of  the  new  entrants  shall  thereafter 
be  payable  as  are  the  pensions  of  other  members  of  the  re- 
tirement system  hereby  created.  ♦  ♦  ♦  *  ♦ 

After  the  moneys  and  securities  of  any  local  district  pen- 
sion system  shall  have  been  transferred  to  the  employers'  ac- 
cumulation fund  or  to  the  teachers'  savings  fund  as  hereinbe- 
fore provided,  such  local  district  pension  system  shall  cease  to 
exist/'  (7896-61.) 

It  is  presumed  that  under  these  provisions  of  the  state  teachers 
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retirement  law,  when  any  local  district  teachers'  pension  system  was 
merged  with  the  state  teachers'  retirement  system,  the  actuarial 
evaluation  was  made  up  in  strict  accordance  with  the  things  set 
out  in  the  law  as  being  necessary  and  that  in  such  actuarial  evalua- 
tion would  be  carried  the  exact  status  of  all  persons  connected  with 
the  local  district  pension  system,  including  beneficiaries  or  pen- 
sioners and  active  teachers  who  were  members  of  the  local  system. 
You  indicate  that  the  status  which  was  reported  upon  each  one  of 
these  teachers,  whether  a  pensioner  or  active  teacher  in  the  local 
district,  was  accepted  by  the  state  teachers'  retirement  system  and 
that  thereafter  the  pensions  which  had  been  paid  by  the  local 
district  system  to  their  beneficaries  were  now  being  paid  by  the 
state  retirement  system  which  had  taken  them  over.    These  pen- 
sioners from  the  local  district  pension  system  were  accepted  as  lia- 
bilities by  the  state  teachers  retirement  system,  with  possibly  an 
exact  figured  status  applying  to  each  one  of  the  individual  cases. 
To  permit  them  to  have  any  other  status  than  that  at  which  they 
were  accepted  by  the  state  teachers'  retirement  system  would,  as 
indicated  earlier  in  this  opinion,  disturb  the  actuarial  tables,  affect 
the  rest  of  the  membership  of  the  state  teachers  retirement  system 
in  one  form  or  another,  and  in  fact  those  contributions  of  employers 
contributed  to  the  state  retirement  system,  which  contributions  are 
raised  by  taxation  by  boards  of  education,  levied  upon  the  tax 
payers  in  all  the  districts  of  the  state. 

Considering  the  exact  legal  status  of  a  pensioner  of  a  local  dis- 
trict pension  system,  which  has  merged  with  the  state  system,  it 
would  appear  that  this  would  be  settled  at  least  as  to  the  amount 
of  pension  payable  by  the  state  retirement  system  thereafter  to 
these  pensioners  taken  over  from  local  district  systems,  by  the 
following  significant  language  accurring  in  section  7696-61  G.  C. : 

"In  the  event  of  merger,  the  moneys  and  securities  to  the 
credit  of  the  local  district  system  *  *  *  shall  be  transferred  to 
the  employers'  accumulation  fund  (of  the  state  retirement 
system)  and  the  pensions  then  payable  by  the  local  district' 
pension  system  shall  thereafter  be  paid  from  the  employers' 
accumulation  fund.  (State  retirement  system.)" 

Here  is  direct  authority  as  to  what  pension  shall  be  paid  in 
these  cases  by  the  state  retirement  system  to  those  beneficiaries  of 
local  pension  systems  who  have  been  taken  over  by  the  state  retire- 
ment system  where  a  merger  has  taken  place.  This  same  section 
speaks  of  the  "pensions"  of  two  different  classes:  first,  the  pension- 
ers of  the  local  district  system  who  have  been  taken  over,  and  sec- 


Attorney  General  437 

ond,  "the  pensions  of  the  active  members"  of  the  local  district  pen- 
sion  system.  The  section  having  made  the  direct  statement  that 
the  pensions  then  payable  by  the  local  district  pension  system  shall 
thereafter  be  paid  by  the  state  retirement  system,  provision  is  made 
that  the  pension  of  the  active  members  of  the  local  district  pension 
system,  and  of  the  new-entrants  not  yet  pensioned,  shall  thereafter 
be  payable,  "as  are  the  pensions  of  other  members  of  the  retirement 
system  hereby  created/'  When  the  state  retirement  system  takes 
over  a  local  district  pension  system,  it  inherits  "the  pensions  then 
payable  by  the  local  district  pension  system"  and  this  means  the 
amount  of  pension  allowed  to  each  beneficiary  in  the  local  district 
pension  system  taken  over.  It  does  not  mean  a  deviation  of  these 
figures,  as  the  expressin  of  the  law  is  "the  pensions  then  payable." 

Section  7896-32  says  that : 

"When  a  present  teacher  ceases  to  be  a  member  his  prior 
service  certificate  shall  be  void  and  not  renewable." 

This  language,  in  conjunction  with  section  7896-25  G.  C,  prac- 
tically says: 

When  a  present  teacher  is  retired  on  a  pension,  his  prior 
service  certificate  shall  be  void  and  not  renewable. 

Thus  if  one  who  had  the  status  of  a  present  teacher  later  be- 
came a  beneficiary,  that  is,  a  person  receiving  a  pension,  and  then 
was  reinstated  as  an  active  teacher  by  some  board  of  education,  his 
prior  service  certificate  would  be  void  and  not  renewable  and  thus 
he  would  receive  no  credit  in  the  pension  computations  for  that  ser- 
vice as  a  teacher  which  was  rendered  before  the  first  day  of  Sep- 
tember, 1920,  and  would  really  have  the  status  of  a  "new-entrant" 
in  the  state  teachers'  retirement  system  with  all  his  prior  rights  of 
accumulated  service  lost  to  him  under  the  direct  language  of  the 
law  itself.  Thus  a  teacher,  instead  of  improving  his  condition  on 
the  basis  that  the  state  teachers'  retirement  system  possibly  might 
pay  larger  pensions  than  a  local  district  pension  system,  might 
possibly  be  losing  certain  rights  which  had  accrued  to  him  in  the 
matter  of  prior  service. 

If  there  be  those  persons  in  the  state  who  are  drawing  a  pen- 
sion from  a  local  district  pension  system  and  who  are  at  the  present 
time  engaged  in  active  teaching  through  reinstatement  in  some  dis- 
trict of  the  state,  in  order  to  increase  their  ultimate  pension  under 
the  state  retirement  system,  and  a  presumed  hardship  would  be 
worked  upon  these  particular  individuals,  that  is  a  matter  for  the 
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General  Assembly  to  remedy  if  it  so  desires,  it  being  the  function  of 
this  department  to  construe  the  state  teachers'  retirement  law  and 
the  16cal  district  pension  system  act  as  they  are  written.  As  indi- 
cated heretofore  in  Opinion  869,  issued  by  the  Attorney  General  on 
April  24th,  1914,  and  appearing  at  page  496,  Vol.  1,  Annual  Report 
of  the  Attorney  General  for  that  year,  a  teacher  could  not  be  a  bene- 
ficiary, that  is,  a  pensioner,  in  a  local  district  pension  system,  and 
at  the  same  time  be  an  active  teacher  in  the  district  operating  the 
local  district  pension  system.  This  means  that  a  person  could  not 
be  an  active  teacher  and  a  pensioner  at  the  same  time,  and  the  same 
would  be  true  under  the  state  teachers'  retirement  act  that  one 
should  not  draw  a  pension  from  the  state  teachers'  retirement  sys- 
tem as  a  pensioner  or  beneficiary  and  at  the  same  time  be  an  active 
teacher  in  any  of  the  districts  which  contribute  toward  the  mainte- 
nance and  operation  of  the  state  retirement  system. 

In  reply  to  your,  inquiry  you  are  therefore  advised  that  it  is  the 
opinion  of  this  department  that 

1.  There  is  no  provision  in  the  act  providing  for  the  creation 
of  local  district  pension  systems  for  teachers  (7875  to  7896  G.  C.) , 
for  the  reinstatement  of  a  beneficiary  or  pensioner  as  an  active 
teacher  in  that  district. 

2.  There  is  no  provision  in  the  state  teachers'  retirement  sys- 
tem law  (7896-1  to  7896-64)  for  the  reinstatement  as  an  active 
teacher  of  a  beneficiary  or  pensioner  by  a  board  of  education,  the 
sole  exception  being  in  the  case  of  disability  beneficiaries  who  may 
be  restored  to  active  service,  as  provided  in  section  7896-39  G.  C. 

3.  A  pensioner  of  a  local  district  pension  system  which  has 
merged  with  the  state  teachers'  retirement  system,  cannot  be  rein- 
stated as  an  active  teacher,  either  with  or  without  the  continuation 
of  his  pension  payments,  while  in  active  service. 

4.  Where  a  local  district  pension  system  has  merged  with  the 
state  teachers  retirement  system,  the  pensions  paid  to  beneficiaries 
in  the  local  district  pension  system  shall  thereafter  be  paid  in  the 
same  amount  by  the  state  teachers'  retirement  system,  since  these 
pensions  have  been  accepted  by  the  state  teachers'  retirement  sys- 
tem as  a  liability  in  an  exact  amount  at  the  time  of  evaluation. 

5.  A  pensioner  of  the  state  teachers'  retirement  system  may 
not  be  reinstated  as  an  active  teacher  by  discontinuing  his  pension 
during  such  period  of  active  teaching. 
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By  the  Provisions  of  Section  8572  General  Code  a  County  Recorder 
is  Not  Authorized  to  Accept  Personal  Checks  in  Lieu  of  Fees 
Provided,  and  in  the  Event  Such  a  Check  is  Accepted  by  Said 
Recorder,  and  Proves  to  be  Valueless  by  Reason  of  the  Bank- 
ruptcy or  Insolvency  of  the  Maker,  the  Loss  Occasioned  Thereby 
Must  be  Sustained  by  Said  County  Recorder. 


No.  2805— (Opinion  Dated  January  20,  1922.) 

Hon.  Karl  Timmermeister,  Prosecuting    Attorney,    Wapakoneta, 
Ohio. 

Dear  Sir:  Receipt  is  acknowledged  of  your  letter  of  recent 
date  reading  as  follows : 

"I  would  like  to  have  your  opinion  on  the  following 
matter : 

Our  county  recorder  received  twenty  (20)  chattel  mort- 
gages for  filing  in  his  office,  accompanied  by  a  check  for  five 
dollars  ($5.00)  covering  the  charges  for  work  of  the  just  men- 
tioned mortgages,  and  the  check  was  made  payable  to  the 
order  of  Andrew  Lamport,  who  is  the  present  recorder  of  this 
county.  The  check  was  accepted  in  good  faith  as  fees  for  the 
same.  After  the  above  mortgages  were  fully  taken  care  of, 
the  check  was  returned  marked  'In  bankruptcy,'  which  I  un- 
derstand is  true. 

I  would  like  to  know,  in  case  the  same  cannot  be  recov- 
ered, whether  the  county  or  the  county  recorded  bears  the 
loss  ?" 

Section  8572  General  Code  pertinent  to  your  inquiry  is  quoted 

herewith : 

"For  services  in  respect  to  chattel  mortgages,  or  instru- 
ments for  conditional  sales,  as  provided  in  this  chapter,  the 
officer  shall  be  entitled  to  receive  the  following  fees :  For  filing 
each  instrument  or  copy,  six  cents ;  for  searching  each  paper, 
six  cents ;  for  making,  the  entries  upon  the  filing  of  an  instru- 
ment, six  cents  for  each  party  thereto;  for  recording  such 
instrument,  ten  cents  per  hundred  words;  for  recording  any 
affidavit,  credit  or  statement  added  to  an  instrument  between 
the  time  of  its  record  and  refiling,  twenty-five  cents ;  and  the 
like  fees  for  certified  copies  of  such  instrument,  or  copies  as 
are  allowed  by  law  to  county  recorders  for  like  services." 

This  section  provides  for  the  fees  chargeable  by  the  county 
recorder  for  services  in  respect  to  chattel  mortgages,  and  makes  no 
provision  for  the  acceptance  of  individual  checks  in  lieu  of  such 
fees. 
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Section  2977  General  Code  provides  as  follows: 

''AH  the  fees,  costs,  percentages,  penalties,  allowances 
and  other  perquisites  collected  or  received  by  law  as  compen- 
sation for  services  by  a  county  auditor,  county  treasurer,  pro- 
bate judge,  sheriff,  clerk  of  courts,  surveyor  or  recorder,  shall 
be  so  received  and  collected  for  the  sole  use  of  the  treasury  of 
the  county  in  which  they  are  elected  and  shall  be  held  as  public 
moneys  belonging  to  such  county  and  accounted  for  and  paid 
over  as  such  as  hereinafter  provided. 

It  may  be  noted  that  this  section  definitely  states  that  all  fees 
and  costs  collected  as  compensation  for  services  by  a  county  re- 
corder shall  be  held  as  public  moneys  belonging  to  the  county. 

A  recent  opinion  of  the  Attorney  General  No.  2194,  issued 
June  25,  1921,  in  a  consideration  of  the  same  principle  involved, 
held  that  a  county  treasurer  accepting  Canadian  instead  of  United 
States  money  in  his  fiscal  transactions,  must  bear  the  loss  of  any 
depreciation  in  such  foreign  money  accepted.  A  similar  conclu- 
sion is  reached  in  the  consideration  of  a  question  involving  accept- 
ance of  a  check  by  a  county  treasurer  found  in  Opinions  of  the  At- 
torney General,  1917,  Vol.  1,  page  969. 

In  view,  therefore,  of  such  rulings,  and  in  the  absence  of  statu- 
tory provision  authorizing  the  acceptance  of  personal  checks  cover- 
ing the  amount  of  the  fee  chargeable  by  a  county  recorder  and  col- 
lectible by  him  for  the  services  rendered  in  filing  of  chattel  mort- 
gages, it  is  assumed  that  there  is  no  lawful  authority  supporting 
the  acceptance  of  a  personal  check  in  lieu  of  the  fees  provided  by 
law  and  that  the  county  recorder  is  liable  to  the  county  in  the 
amount  of  loss  occasioned  by  the  acceptance  of  such  a  check  as  your 
inquiry  indicates. 
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NEW  INCORPORATIONS 

The  FWD  Ohio  Motor  Sales  Co.,  To- 
ledo, $10,000.  Edw.  C.  Kabel,  Walter 
J.  Hurley,  John  P.  Hurley,  Paul  Hur- 
ley, Joseph  Hurley. 

The  Dwight  L.  Mercer  Co.,  Colum- 
bus, $1,000.  Dwight  L.  Mercer,  Eura 
£.  Mercer,  B.  W.  Pemberton,  John 
Haller,  Lester  Peterman. 

The  Richland  Leader  Publishing  Co., 
Mansfield,  $25,000.  Henry  R.  Endly, 
J.  A.  Nichols,  George  Gilbert,  Chas. 
J.  Stecker,  R.  B.  Keffer,  E.  P.  Cusie, 
E.  C.  Pollock. 

The  Slomer-Purcell  Shirt  Co.,  Cin- 
cinnati, $10,000.  Harry  Slomer,  E. 
C.  Purcell,  Mrs.  E.  C.  Purcell,  Mrs.  H. 
Slomer,  Norbert  F.  Slomer. 

The  Kleverlite  Co.,  Cleveland,  $5,- 
000.  I.  E.  Guentzler,  I.  Brick,  C.  Wie- 
del,  E.  Williams,  Chas.  I.  Russo. 

The  Radiophone  Co.,  Cleveland, 
$10,000.  Warren  R.  Cox,  Chas.  W. 
Pattison,  E.  Zalad,  N.  Bonnist,  Frank 
S.  Taylor. 

The  Standard  Office  Appliance  Co., 
Youngstown,  $15,000.  Charles  M. 
Bender,  Jr.,  Harry  F.  Lintner,  Louis 
Aurin,  W.  C.  McKain,  Guy  T.  Ohl. 

The  Kenmore  Athletic  Club  Co., 
Kenmore,  $10,000.  Mark  H.  Shauk, 
Peter  M.  McGuire,  Henry  Rogers,  Otto 
G.  Krohn,  Fred  W.  Seibert,  Russell 
Lane,  Walter  G.  Diamond. 

The  Superior  Building  Co.,  Akron, 
$50,000.  E.  L.  Oakes,  Ralph  Myers, 
Alfred  S.  Kirby,  Otis  M.  Kirby,  E.  C. 
H  ousel. 

The  Peerless  Merchandise  Co., 
Cleveland,  $6,000.  William  Schorm, 
Louis  Wallack,  Henry  Kohn,  E.  Kohn, 
Leo  W.  Ulman. 

The  Better  Realty  &  Investment  Co., 
Cleveland,  $1,000.  A.  M.  Gordon,  M. 
W.  Hodgman,  M.  M.  Thome,  Miles 
Loudenberg,  Jacques  Bergh. 

The  Hayden  Discount  Co.,  E.  Cleve- 
land, $500.  Phil  G.  Wuertz,  J.  E. 
Morris,  Stanley  H.  Andrews,  Ralph 
R.  Heikes,  Samuel  Horwitz. 

The  Krebs  Motor  Truck  Co.,  Belle- 
vue,  $100,000.  John  C.  L.  Krebs, 
Frank  X.  Baechle,  Frank  B.  Krebs, 
Harold  M.  Humphreys,  Randall  A. 
Palmer. 


The  Standard  Finance  Co.,  Cleve- 
land, $100,000.  A.  M.  Larwill,  Oscar 
L.  Tafe,  Fred  Epple,  Samuel  Aarons, 
W.  C.  Lawler. 

The  Mount  Eagle  Finance  Co., 
Cleveland,  $100,000.  F.  B.  Fultz,  M. 
L.  Kunc,  C.  E.  Senkbeil,  Fred  E. 
Pfeiffer,  W.  B.  Lutton. 

The  Russell  Harp  Tire  Co.,  Wads- 
worth,  $10,000.  Russell  E.  Harp, 
Helen  B.  Harp,  B.  R.  Yoder,  Emma 
McCray  Boyer,  Dr.  F.  Walter  Boyer. 

The  Visible  Pump  Co.,  Findlay, 
$750,000.  S.  B.  Rohrer,  W.  F.  Hosier, 
David  Kirk,  Jr.,  Don  Hetrick,  H.  W. 
Powell. 

The  United  States  Street  Sweeping 
Machine  Co.,  Akron,  $100,000.  Al- 
bert Bleecker,  C.  C.  Cunningham,  E. 
G.  Hachtel,  E.  C.  Myers,  0.  L.  Hodg- 
son. 

The  Bellaire  Realty  Mortgage  Co., 
Bellaire,  $500.  Chas.  D.  Keyser,  Geo. 
W.  Ball.  Fred  P.  Wassman,  Moses 
Duga,  Rhea  Thomas,  David  Walker, 
Robt.  Futhey. 

The  Ohio  Motor  Bus  Co.,  Colum- 
bus, $1,000.  R.  E.  McCollum,  I.  C. 
Robinson,  Jas.  Kilbourne,  D.  C.  Cc- 
Collum,  Claud  Disbennett. 

The  U.  S.  Electric  Welder  Co., 
Cleveland,  $25,000.  E.  S.  Little,  J.  E. 
Wingate,  L.  T.  Taylor,  C.  F.  Waag, 
Edw.  A.  Scheede. 

The  Elmwood-Hilliard  Realty  Co., 
Cleveland,  $53,000.  Frank  H.  Par- 
dee, Ira  E.  Arnold,  F.  M.  Gaiser, 
Wayne  E.  Miller,  B.  C.  Boer. 

The  Lima  Woolen  Mills  Co.,  Lima, 
$200,000.  J.  Norman  Claypoole, 
Thomas  M.  Maxwell,  Mary  B.  Max- 
well, Samuel  R.  Claypoole,  Vera  H. 
Claypoole. 

The  Abbey  Ave.  Lumber  Co.,  Cleve- 
land, $50,000.  Ralph  R.  Snow,  C.  L. 
Giersch,  E.  L.  Squire,  D.  Y.  Scott, 
Florence  C.  Smith. 

The  Crawford  Livestock  Co.,  Bucy- 
rus,  $3,000.  D.  M.  Odaffer,  C.  W. 
Shearer,  C.  C.  Doyle,  Mrs.  W.  D. 
Heller,  Wilson  L.  Crum. 

The  Eighty-Fifth  St.  Realty  Co., 
Cleveland,  $500.  Frank  G.  Mooney, 
Ira  J.  Warner,  H.  Stewig,  0.  E.  Shaw, 
I.  L.  Nichols. 
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The    Hutman-Gardner    Co.,    Cleve- 
land,  $10,000.      Joseph    E.    Hutman, 
Louis  H.  Gardner,  L.  E.  Giel,  A.  W. 
Bell,  George  T.  Healea.  (decorating.) 

The  Hughes  Granite  Co.,  Clyde, 
$60,000.  John  E.  Morck,  A.  Swanson, 
Edwin  Swanson,  F.  W.  Hall,  Hattie 
M.  Hughes. 

The  Jiffy  Soap  Products  Co.,  Day- 
ton, $10,000.  C.  R.  Michael,  Ray  C. 
Hahn,  C.  C.  Young,  Chas.  W.  Spicer, 
Chas.  W.  Folkerth. 

The  U.  S.  Decorating  Co.,  Wells- 
ville,  $100,000.  D.  F.  Jackson,  H.  L. 
Schueck,  S.  Nordheimer,  B.  H.  Pusey, 
A.  B.  Carson. 

The  Zanesville  Candy  Co., 'Zanes- 
ville,  $10,000.  Nick  Saad,  S.  Levor, 
David  D.  Saad,  Joseph  Schmidt, 
Harry  G.  Smith. 

The  Seaman  Coal  and  Supply  Co., 
Elyria,  $50,000.  Lee  A.  DeLloyd,  W. 
H.  Stark,  S.  H.  Squire,  R.  F.  Vande- 
mark,  K.  L.  Sage. 

The  International  Cutlery  Co.,  Fre- 
mont, $50,000.  L.  C.  Haaser,  Anna  M. 
Haaser,  A.  W.  Haaser,  Harold  F. 
Haaser,  Carl  M.  Haaser. 

The  Cleveland-Muskogee  Petroleum 
Co.,  Lakewood,  $100,000.  G.  D.  Tul- 
ian,  E.  A.  Covey,  A.  H.  Hartman,  A. 
R.  Beall,  A.  A.  Cartwright. 

The  Pittenger  &  Dager  Co.,  Can- 
ton, $50,000  (finance).  C.  B.  Pitten- 
ger, W.  A.  Pittenger,  J.  Ross  Dager, 
Jr.,  Wendell  Herbruck,  F.  B.  Melchior. 

The  Geauga  Constr.  Co.,  Chardon, 
$100,000.  Chas.  Harkonen,  Matt  Ve- 
vala,  M.  L.  Kunc,  Kaarlo  P.  Nyberg, 
G.  E.  Senkbeil. 

The  Carroll  Co..  Cleveland,  $500. 
(merchandise).  Chas.  F.  Carroll, 
Geo.  Q.  Keeley,  M.  A.  Friedman,  E. 
W.  LeFever,  W.  A.  Brassell. 

The  Ohio  Warehouse  Co.,  Colum- 
bus. $200,000.  L.  T.  Scofield,  M.  H. 
Scofield,  M.  B.  Hoffman,  F.  H.  Hoff- 
man, J.  Thomas  Hoggman. 

The  Silva-Pfeiffer  Co.,  Cleveland, 
$500.  Abbott  B.  Silva,  William  C. 
Pfeifer,  T.  H.  Bushnell,  Cornell 
Steam,  H.  B.  McGraw.  (tree  surgery) 

The  Benfield  A  Benfield  Co.,  Cleve- 
land, $15,000.     W.  E.  Benfield,  E.  M. 
Day,  Hildore  A.  Bloomstine,  Herbert 
'0.    Plasman,    Edmund    R.    Hopkins, 
(drugs.) 

The  Bellaire  Securities  Co.,  Bel- 
laire,  $10,000.  Charles  D.  Keyser, 
Fred  P.  Wassman,  Moses  Duga, 
George  W.  Ball,  Rhey  Thomas,  Rob- 
ert Futhey. 


The  Euclid-Leasehold  Co.,  Cleve- 
land, $50,000.  M.  Dilley,  G.  R.  Sizer, 
G.  C.  Hafley,  C.  F.  McConnell,  Gustav 
Von  den  Steinen. 

The  M.  Holub  Furniture  Co.,  Akron, 
$50,000.  Harry  W.  Holub,  David  C. 
Holub,  S.  E.  Rosenfeld,  Winfield  S. 
Slocum,  H.  H.  Stehle. 

The  Queen  City  Brush  Co.,  Cincin- 
nati, $25,000.  Charles  Lenz,  David  J. 
Schopper,  John  Gates  Jr.,  Charles  W. 
Stevenson,  Thomas  G.  Melish. 

The  Brace  &  Bretz  Co.,  Cleveland, 
$10,000.  C.  E.  Brace,  Gary  R.  Al- 
burn, Malon  Bretz,  H.  M.  Hubbard, 
A.  P.  Mead. 

The  Herbert  J.  Norris  Co.,  Cleve- 
land. $75,000.  Herbert  J.  Norris, 
Sydney  A.  Davies,  Irving  D.  Norris, 
L.  E.  Holmden,  Florence  M  Norris. 

The  Jones-Sears  Co.,  Columbus, 
$10,000.  W.  T.  Sears,  Howard  A. 
Jones.  M.  A.  Sears,  Wm.  Seidenstick- 
er,  M.  W.  Jones. 

Increases 

The  Woodsfield  Building  &  Loan 
Co.,  Woodsfield,  $200,000  to  $500,000. 

The  Superior  Hy-Test  Motor  Gas 
Co.,  Cincinnati,  from  $10,000  to  $75,- 
000. 

The  Crescent  Dairy  Co.,  Youngs- 
town,  from  $75,000  to  $200,000. 

The  Alliance  Brass  &  Bronze  Co., 
Alliance,  from  $15,000  to  $100,000. 

The  Brister  Oil  &  Gas  Co.,  Canton, 
from  $25,000  to  $50,000. 

The  Home  Building  &  Loan  Co., 
Wooster,  from  $100,000  to  $500,000. 

The  Westwood  Homestead  Co., 
Westwood,  from  $1,500,000  to  $2,000,- 
000. 

The  Chillciothe  Picture  Theatre  Co., 
Chillicothe,  $70,000  to  $100,000. 

The  Johnson  Beverage  Co.,  Logan, 
from  $50,000  to  $75,000. 

The  E.  B.  Therkield  &  Sons  Co., 
Franklin,  from  $50,000  to  $100,000. 

The  Andrus  Scofield  Co.,  Columbus, 
from  $50,000  to  $300,000. 

The  Ludlow  Battery  Service  Co., 
Dayton,  from  $50,000  to  $75,000. 

Decreases  . 

The  James  H.  Curran  Elevator  Co., 
Cincinnati,   from   $50,000   to  $25,000. 

The  Cincinnati  Union  Stock  Yard 
Co.,  $2,250,000  to  $1,750,000. 

The  William  Coale  Development  Co.^ 
Warren,  $1,000,000  to  $300,000. 

The  Ashland  Toy  &  Novelty  Co., 
Ashland,  $30,000  to  $15,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2329 — ^New  York  Coal  ComiMUiy,  Complainant^  vs.  The  Hock- 
ing  Valley  Railway  Comiiany,  Defendant. 


(Dated  February  2,  1922.) 

Finding. 

Complainant  is  engaged  in  mining  coal  at  various  points  on  the 
line  of  defendant  company  in  the  vicinity  of  Nelsonville,  Ohio.  By 
complaint,  filed  July  21,  1921,  it  alleges  that  the  short-haul  rates 
maintained  by  the  defendant  for  the  transportation  of  bituminous 
coal,  in  carloads,  from  the  mines  in  question  to  local  destinations 
upon  the  line  of  the  defendant  company  within  a  radius  of  thirty 
miles  are  excessive,  unreasonable  and  unduly  discriminatory. 

Complainant  complains  specifically  against  the  following  rates 
and  charges  imposed  upon  and  exacted  from  it  by  the  defendant : 

Cawthome  to  Logan  18.5  miles 84c  Per  ton 

Orbiston  to  Logan 20.5  miles 84c  Per  ton 

Buchtel  to  Logan 18.4  miles 84c  Per  ton 

Nelsonville  to  Logan 12,4  miles .84c  Per  ton 

Hamley  Run  to  Floodwood 2.   miles 84c  Per  ton 

It  is  alleged  that  complainant's  coal  shipments  from  Nelson- 
ville to  Logan  are  transported  by  The  Hocking-Sunday  Creek  Trac- 
tion Company  and  placed  on  defendant's  side  track,  and  complainant 
is  compelled  to  pay  said  traction  company  25c  per  ton  for  said 
service,  which  service  is  identical  with  the  gathering  service  per- 
formed by  defendant  in  connection  with  other  coal  transported  from 
Nelsonville  over  its  main  line  without  additional  charge,  yet  defend- 
ant refuses  to  absorb  said  sum  paid  to  said  traction  company  or  to 
join  with  said  traction  company  in  publishing  a  joint  rate. 

The  complainant's  mines  and  points  of  origin  involved  in  this 
proceeding  are  located  in  what  is  known  and  will  be  referred  to 
herein  as  the  "Hocking  District." 

Prior  to  August  30,  1917,  the  defendant's  rate  for  transporting 
coal  from  mines  in  the  Hocking  District  to  short-haul  destinations 
upon  its  line  was  25c  per  ton.  On  August  30,  1917,  both  the  short 
and  long-haul,  intrastate  and  interstate,  coal  rates  were  subjected 
to  a  flat  increase  of  15c  per  ton,  regardless  of  distance. 

On  June  25, 1918,  by  order  of  the  Director  General  of  Railroads 

443 


444  Department  Reports 

all  such  coal  rates  were  again  advanced  in  accordance  with  the  fol- 
lowing graduated  scale: 

Where  rate  is         0  to      .49c  per  ton 15c  Per  net  ton 

Where  rate  is  $0.50  to  $0.99c  per  ton 20c  Per  net  ton 

Where  rate  is  $1.00  to  $1.99  per  ton 30c  Per  net  ton 

Where  rate  is  $2.00  to  $2.99  per  ton 40c  Per  net  ton 

Where  rate  is  $3.00  or  higher  per  ton 50c  Per  net  ton 

On  August  26,  1920,  under  Interstate  Commerce  Commission 
Ex  Parte  74,  Ohio  885,  the  rates  were  again  increased  by  40  per 
cent  As  a  result  of  the  above  general  increases,  including  a  rule 
for  the  disposition  of  fractions  under  General  Order  28,  the  short- 
haul  coal  rates  in  question  were  increased  as  shown  below: 

Prior  to  August  30,  1917 25c  Per  net  ton 

Effective  August  30,  1917 40c  Per  net  ton 

Effective  June  25,  1918 60c  Per  net  ton 

Effective  August  26,  1920 84c  Per  net  ton 

Complainant  contends  that  at  present  short-naul  coal  is  bear- 
ing more  than  its  full  share  of  the  transportation  burden.  It  com- 
pares the  increases  that  have  been  made  in  the  past  four  and  a 
half  years  with  the  increases  applied  to  rates  for  longer  hauls, 
showing  that  the  former  have  been  subjected  to  relatively  greater 
increases.  It  claims  that  the  increases  made  in  the  manner  pre- 
viously described  may  have  been  justified  as  war-time  emergency 
measures  but,  upon  principle  and  common  justice,  they  are  wholly 
unjustified  in  times  of  peace  and  that  now,  since  peace  has  been 
restored,  the  rates  should  be  so  readjusted  as  to  place  them  upon 
the  same  relative  basis  as  existed* prior  to  the  war. 

On  July  13, 1917,  the  Interstate  Commerce  Commission  handed 
down  its  decision  in  I.  &  S.  Docket  No.  774,  which  provided  for  a 
differential  of  40c  per  ton  (no  more  and  no  less)  between  the  coal 
rates  from  Ohio  districts  and  points  in  West  Virginia  (known  as 
the  Inner  Crescent  Group),  to  points  of  destination  in  Northern 
Ohio,  known  as  affected  territory.  This  had  the  effect  of  estab- 
lishing a  rate  of  $1.00  per  ton  from  the  Hocking  District  to  Toledo. 
The  short-haul  destinations  involved  in  this  proceeding  are  not 
located  in  affected  territory,  therefore,  the  short-haul  rates  were 
not  disturbed  by  that  decision.  Referring  to  the  realignment,  thus 
created,  as  ''Rates  in  Effect  Prior  to  August  30,  1917,"  and  using 
the  same  in  connection  with  Mitchell's  Exhibit  No.  2,  we  find  as  a 
result  of  the  three  subsequent  increases  heretofore  mentioned,  that 
the  rates  from  the  Hocking  District  to  short-haul  points,  Lancaster, 
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Columbus,  Marion,  and  Toledo,  have  been  increased  by  percentages 

as  indicated  in  the  following  table: 

(Rates  named  are  in  cents  per  ton  of  2,000  lbs.) 
Hocking                   Rates  in  Effect 

District                         Prior  to  Present  Percentage 

to                         Aug.  30,  1917  Rates  Increases 

Short-haul  points   25  84  236 

Lancaster  4J5  112  149 

Columbus   65  140  115 

Marion  85  182  114 

Toledo   100  210  110 

Complainant  points  out  that  at  present  the  long-haul  rate  to 
Toledo  is  but  21^  times  the  short-haul  rate,  while  prior  to  August 
30,  1917,  the  proportion  was  4  to  1,  that  whereas  the  short-haul 
rate  was  formerly  but  25%  of  the  Toledo  rate,  it  has  now  been 
increased  to  40%. 

Using  the  Toledo  rate  as  a  basis,  it  shows  that  the  three  gen- 
eral advances  have  widened  the  percentage  relationship  as  follows : 

Short-haul  rate  15     Per  cent. 

Lancaster  rate 6^/^  Per  cent. 

Columbus  rate 1%  Per  cent. 

Marion  rate  12^  Per  cent. 

Had  the  former  relationship  been  maintained,  the  rates  today 

would  be  as  follows: 

Hocking  District  to- 
Short-haul  points  $0.52i4c  Per  ton 

Lancaster 941/2C  Per  ton 

Columbus  1.3614c  Per  ton 

Marion I.78V2C  Per  ton 

Mitchell's  Exhibit  No.  6  is  a  statement  of  forty  specific  short 
and  long-haul'  rates  from  the  various  coal  districts  in  Southern 
Ohio  to  both  intrastate  and  interstate  destinations.  It  uses  as  a 
basis  the  rates  that  were  in  effect  prior  to  August  30,  1917,  which 
progress  by  5c  per  ton  from  20c,  Shawnee  Mines  to  Shawnee,  Ohio, 
to  $2.15  from  Hocking  District  to  Mackinaw  City,  Michigan.  The 
statement  shows  the  percentage  increase  caused  by  the  three  gen- 
eral increases  and  indicates  that  while  the  forty  specific  rates  were 
increased  an  average  of  118.2%,  the  short-haul  rates,  here  involved, 
were  increased  236%.  The  complainant  contends  that  the  increases 
as  shown  are  unjust  and  inequitable,  prejudicial  to  the  short-haul 
rates  and  preferential  of  the  long-haul  rates. 

The  Indiana  Commission  in  Cause  No.  5457,  approved  Septem- 
ber 17,  1920,  said : 
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"The  commission  feels  that  the  present  rates  on  coal  for 
distances  of  30  miles  or  less,  if  increased  by  331/3%  will  pro- 
duce rates  which  will  be  unreasonable  and  unjust;  that  the 
present  rates  on  coal  should  not  exceed  a  rate  of  40  cents  per 
net  ton  for  distances  under  10  miles  and  of  60  cents  per  net  ton 
for  distances  over  10  miles  and  under  thirty  miles,  and  that  an 
increase  of  33V3%  should  be  added  to  these  rates,  producing 
rates  on  coal  for  future  observance  of  not  exceedinsr  55  cents 
per  net  ton  for  distances  of  10  miles  or  less  and  not  exceeding 
65  cents  per  net  ton  for  distances  over  10  miles  and  under  30 
miles." 

The  Indiana  Carriers  appealed  this  decision  to  the  Interstate 
Commerce  Commission  in  a  general  petition  filed  October  16,  1920, 
protesting  against  the  action  of  the  Indiana  Commission  in  refus- 
ing the  same  general  increases  in  rates  on  intrastate  traffic  in  In- 
diana as  had  been  permitted  on  interstate  traffic  under  Interstate 
Commerce  Commission  Ex  Parte  74.    The  Federal  Commission  in 
its  decision  number  11894,  rendered  January  28,  1921,  (60  I.  C.  C, 
337-349),  declined  to  disturb  the  short-haul  coal  rates  as  prescribed 
by  the  Indiana  Commission  and  the  rate  of  55c  per  ton  for  ten 
miles  and  under,  and  65c  per  ton  for  distances  over  ten  miles  and 
under  thirty  miles,  were  permitted  to  become  effective  in  that  state. 
These  rates  are  now  in  operation  and  apply  generally  from  all  coal 
producing  points  in  the  State  of  Indiana.    Just  why  the  Indiana 
short-haul  rate  of  65c  per  ton  was  limited  to  distances  under  thirty 
miles  instead  of  thirty  miles  inclusive,  is  not  disclosed  by  the  record. 
For  rate  making  purposes  and  to  determine  the  aggregate  amount 
to  be  paid  by  shippers  for  the  use  of  the  transporation  machine, 
the  Interstate  Commerce  Commission  in  Ex  Parte  74,  divided  the 
country  into  groups  and  included  in  the  Eastern  Group  are  both 
Ohio  and  Indiana.     Complainant  contends  that  since  Indiana  is 
grouped  with  Ohio,  and  bound  to  produce  its  proportionate  share 
of  whatever  revenue  is  exacted  from  the  Eastern  Group,  Ohio  is 
entitled  to  short-haul  coal  rates  as  low  as  those  accorded  to  Indiana. 

In  its  finding,  60  I.  C.  C,  337-349,  supra,  the  Interstate  Com- 
merce Commission  said: 

"In  the  report  of  the  Indiana  Commission,  reference  is 
made  to  Utilities  Development  Corp.,  vs.  P.,  C,  C.  &  St.  L. 
R.  R.  Co.,  56  I,  C.  C,  694,  decided  February  11,  1920,  wherein 
we  condemned  a  70-ceTit  rate  from  Bicknell  to  Edwardsport, 
Ind.,  involving  a  haul  of  about  4V^  miles,  and  fixed  a  rate  of  40 
cents  as  reasonable  for  the  future.  This  40  cent  rate  with  a  40 
percent  increase  would  approximate  55  cents,  the  rate  allowed 
by  the  Indiana  commission  for  hauls  of  10  miles  and  less.  Some 
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of  the  movements  between  the  mines  and  Terre  Haute  may  be 
similar  to  those  between  Bicknell  and  Edwardsport,  but  our  de- 
cision in  the  case  cited  was  not  intended  as  a  criterion  for  judg- 
ing short-haul  rates  in  general." 

While  it  is  stated  that  the  case  cited  was  not  intended  as  a 
criterion  for  judging  short-haul  rates  in  general,  it  appears  to  have 
been  given  evidential  value  in  the  Indiana  case. 

Defendant  contends  that  the  Indiana  short-haul  situation  is 
not  comparable  with  the  short-haul  traffic  involved  in  this  proceed- 
ing because  in  60  I.  C.  C,  337-347,  supra,  the  Federal  Commission 
says:  "The  rates  for  these  short-hauls  are  applied  principally  to 
movements  of  a  large  tonnage  from  the  mines  to  Terre  Haute." 
However,  we  cannot  overlook  the  fact  that  the  Indiana  short-haul 
rates  apply  generally  from  every  coal  shipping  point  in  the  state 
and  would  be  applicable  to  a  situation  identical  with  the  one  in- 
^'olved  in  this  proceeding. 

•  * 

Referring  to  the  flat  increase  of  15c  per  ton  which  became  effec- 
tive August  30,  1917,  on  both  short  and  long-haul  coal.  Tariffs 
carrying  such  increase  were  filed  with  us  to  become  effective  July 
1,  1917,  and  upon  complaint  the  Commission,  on  June  29,  1917, 
suspended  the  effective  date  of  said  tariffs  (insofar  as  they  applied 
to  Ohio  intrastate  traffic)  until  July  30,  1917,  and  the  matter  was 
set  down  for  hearing  under  our  docket  I.  &  S.  21-A.  The  hearing 
was  had  on  July  23  and  24,  1917,  and  on  July  25,  1917,  the  tariffs 
were  re-suspended  until  August  30,  1917.  Tariffs  then  became 
effective  on  August  30,  1917,  by  default,  without  any  finding  or 
order  having  been  made  by  the  Commission.  Referring  to  the 
increase  of  August  30,  1917,  counsel  for  the  defendant  in  his  brief 
states:  "That  a  flat  increase  was  considered  the  proper  method 
then  to  apply  is  supported  not  only  by  the  action  of  the  two  com- 
missions, but  also  by  the  fact  there  was  no  serious  objection  from 
shippers."  Suffice  to  say,  the  numerous  complaints  on  file  in  our 
docket  21-A  constitute  convincing  evidence  to  the  contrary. 

The  following  is  an  excerpt  from  brief  filed  by  defendant's 
counsel : 

"June  23,  1916,  in  Docket  No.  571,  District  No.  6,  etc.  v. 
Akron,  Canton  &  Youngstown  Railway  Co.,  et  al.,  this  commis- 
sion had  fixed  certain  coal  rates  on  the  Hocking  Valley  and  To- 
ledo &  Ohio  Central  which  were  lower  than  the  rates  published 
in  the  tariffs  which  the  commission  had  permitted  to  become 
effective  in  I.  &  S.  Docket  No.  21-A.  Thereupon  the  Hocking 
Valley  and  T.  &  O.  C.  made  application  to  this  commission  to 
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vacate  its  order  in  Docket  No.  571,  so  as  to  remove  what  other- 
wise might  seem  to  be  an  inconsistency  between  that  order  and 
what  the  commission  had  done  in  I.  &  S.  No.  21-A.   The  de- 
cision of  the  commission  upon  those  applications  is  reported  in 
the  1917  annual  report,  commencing  at  page  118.  Those  appli- 
cations were  overruled  on  the  ground  that  they  were  unneces- 
sary. Speaking  of  the  action  of  the  Commission  in  I.  &  S.  No. 
'  21-A  permitting  the  Ohio  rates  to  be  increased  as  of  August  30, 
1917,  the  commission  said  at  page  124  of  their  annual  report : 
"Since  the  hearing,  this  commission  has  more  carefully 
examined  Section  528  General  Code,  last  sentence,  and  finds 
that  a  hearing  upon  a  suspended  rate  is  a  hearing  upon  the 
question  as  to  whether  or  not  *the  proposed  increased  rate  is 
just  and  reasonable.'    Upon  such  hearing,  the  commission 
permitted  the  increased  rates  to  become  effective,  which  was 
tantamount  to  a  finding  that  the  proposed  rates  were  just 
and  reasonable,  as  of  that  date,  and  as  this  latter  action 
would  supersede  the  former  order,  as  of  that  date,  no  further 
action  by  the  commission  is  necessary." 

Referring  further  to  the  Commission's  finding  in  Docket  No, 
571  (1917  Annual  Report,  pages  118-124),  the  following  language 
will  be  found: 

"Since  June,  1916,  a  sudden  and  unprecedented  change  in 
transportation  conditions  has  come  about.  No  one  who  is  at 
all  familiar  with  the  situation  believes  that  if  the  I.  C.  C.  had 
handed  down  its  decision  in  Case  No.  774  in  July  of  1916,  in- 
stead of  July,  1917,  and  such  advances  in  interstate  rates  would 
have  been  granted.  The  whole  field  of  operation  in  the  coal  in- 
dustry had  been  before  the  I.  C.  C.  and  under  investigation  by 
it  for  a  long  time.  It  was  fortunate  for  the  carriers  that  it  did 
not  reach  its  conclusion  in  the  year  1916,  instead  of  1917.  *  *  * 

The  I.  C.  C.  took  into  consideration  the  changed  conditions 
since  June  1916,  and  not  only  fixed  the  differentials,  but  grant- 
ed large  increases  in  interstate  rates,  based  upon  the  condi- 
tions as  of  July  1917. 

This  commission  also  recognized  these  changed  conditions, 
and  when  the  necessity  arose  it  just  as  readily  came  to  "the  re- 
lief of  the  carriers  and  granted  increases,  as  it  had  before  low- 
ered the  rate  to  meet  the  situation  as  it  then  existed.  It  went 
much  further  in  granting  relief  to  the  two  carriers  which  are 
here  seeking  this  recision  of  its  former  order  than  it  believed 
was  necessary  to  give  them  an  adequate  return,  but  did  so  for 
the  following  reasons: 

The  contention  as  to  the  proper  differential  between  rates 
from  Ohio  and  those  from  the  Crescent  had  been  long  and  bit- 
ter ;  it  had  given  rise  to  litigation  causing  expenditures  of  tens 
of  thousands  of  dollars  to  shippers  and  carriers.  On  page  73  of 
its  decision,  the  I.  C.  C.  says : 

The  measure  of  the  differential  between  the  rates  from 
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« 

Ohio  and  the  Crescent  districts,  particularly  as  between  Ohio 
and  certain  districts  in  West  Virginia,  has  been  the  subject 
of  controversy  between  the  shippers  from  these  competing 
districts  for  a  number  of  years.  The  carriers  serving  the  Ohio 
districts  were  besought  by  their  operators  to  increase  the 
differentials.  This  could  be  done  only  by  reducing  the  rates 
from  Ohio,  which  the  Ohio  carriers  insisted  were  already 
reasonably  low,  or  by  increasing  rates  from  West  Virginia, 
which  the  West  Virginia  lines  were  reluctant  to  do  because 
of  opposition  from  their  shippers,  or  by  a  compromise  meas- 
ure involving  both  reductions  and  increases.' 
In  its  decision  in  Case  No.  774,  the  I.  C.  C.  for  the  first 
time  undertook  to  fix  the  differentials,  and  when  it  fixed  the 
differential  as  between  Ohio  and  the  Inner  Crescent  it  fixed  it 
at  the  figure  for  which  Ohio  shipx)ers  long  had  been  contend- 
ing.   It  seemed  desirable  to  this  commission  that  the  bitter 
controversy  and  expensive  litigation  should  come  to  an  end; 
and  that  there  should  be,  insofar  as  possible,  uniformity  of 
rates,  state  and  interstate,  from  these  great  coal  producing 
sections  to  the  points  of  consumption ;  so  that,  without  ques- 
tion whether  or  not  the  I.  C.  C.  decision  had  created  such  a  con- 
dition as  gave  rise  to  the  Shreveport  decision,  or  whether  or 
not,  if  it  had,  that  commission  had  exceeded  its  authority,  this 
commission,  in  the  interests  of  uniformity  and  to  prevent  fur- 
ther litigation,  and  to  preserve  the  differential  for  which  the 
Ohio  operators  had  so  long  contended,  permitted  the  carriers 
to  file  a  schedule  which  would  fit  into  the  fabric  outlined  by  the 
I.  C.  C.  and  accomplish  this  purpose.  In  doing  this,  it  granted 
to  the  T.  &  0.  C.  and  to  the  H.  V.  Railways,  greater  rates  ihan 
it  believed  would  be  justified  if  these  carriers  alone  were  to  be 
considered." 

While  the  failure  on  the  part  of  the  Commission  to  take  any 
action  in  Docket  21-A  was  tantamount  to  a  finding  that  the  pro- 
posed rates  were  just  and  reasonable,  the  fact  that  the  Commis- 
sion refrained  from  expressing  an  opinion  or  issuing  an  order  is 
extremely  significant,  indicating  that  there  was  doubt  in  its  mind 
as  to  the  propriety  of  the  increase.  It  will  be  observed  from  the 
Commission's  subsequent  finding  in  Docket  No.  571  (partially 
quoted  above)  that : 

'The  flat  increase  of  15  cents  per  ton  was  permitted  to  be- 
come effective  largely  because  of  the  action  of  the  Interstate 
Commerce  Commission  in  establishing  differentials  between  the 
so-called  Crescent  Groups  and  the  Ohio  Districts  on  coal  des- 
tined to  what  is  known  as  affected  territory  and  this  had  the 
effect  of  overshadowing  the  question  of  the  reasonableness  of 
the  increase  as  it  applied  to  the  short  hauls  in  non-affected  ter- 
ritory. 

Also  that  said  increase  permitted  the  H.  V.  and  T.  &  0.  C. 
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Railways  to  advance  their  rates  more  than  would  be  justified 
had  these  two  carriers  alone  been  considered ; 

Furthermore  the  increase  referred  to  was  permitted  under 
extraordinary  conditions  and  extenuating:  circumstances.  The 
nation  at  the  time  was  engaged  in  the  greatest  war  of  its  his- 
tory and  as  a  matter  of  governmental  policy,  the  commission 
was  lending  every  aid  toward  a  successful  culmination  of  the 
war,  regardless  of  any  temporary  inequality." 

Mr.  Wasson,  defendant's  general  freight  agent,  testified  that  in 
his  opinion  the  short-haul  rate  of  25c  per  ton  that  obtained  during 
the  pre-war  period,  was  too  low,  but  he  failed  to  furnish  any  data 
or  other  tangible  evidence  to  prove  that  such  rate  was  unremuner- 
ative  during  the  period  same  was  in  effect  and  a  prima  facie  pre- 
sumption of  reasonableness  attaches  to  a  rate  that  has  been  Ipng 
voluntarily  maintained. 

Witness  Pyers,  testifying  on  behalf  of  the  defendant,  intro- 
duced twenty-two  exhibits  of  existing  short-haul  coal  rates  in  the 
states  of  Illinois,  Indiana,  Michigan,  Pennsylvania,  West  Virginia 
and  Kansas.  They  show  that  the  Indiana  rates  are  on  a  basis  as 
previously  indicated  herein;  that  the  rate  in  West  Virginia  for 
ten  miles  and  under  is  64c  per  ton  versus  84c  in  Ohio,  and  for  dis- 
tances over  ten  miles  and  under  thirty  miles  some  rates  are  the 
same  and  some  higher  than  those  prevailing  in  Ohio ;  ttiat  the  rates 
in  Michigan,  Pennsylvania  and  Kansas,  taken  as  a  whole,  are  higher 
than  those  in  Ohio;  that  in  Illinois  there  is  conspicuous  lack  of 
uniformity  in  the  rates,  some  are  lower^  but  as  a  general  proposi- 
tion they  are  on  a  higher  level  than  the  Ohio  rates.  The  witness 
was  unable  to  testify  as  to  the  transportation  circumstances  and 
conditions  surrounding  the  movements  in  these  states. 

The  defendant  points  out  that  if  we  grant  a  reduction  in  this 
case,  the  result  would  be  that  the  short-haul  coal  rates  on  the  H.  V. 
Railway  would  be  lower  than  those  on  other  lines  serving  the  same 
coal  districts  and  lower  than  on  other  lines  serving  other  districts 
in  Ohio  and  the  effect  would  be  to  create  discriminations.  This, 
of  course,  is  true,  but  it  is  no  reason  why  the  Commission  should 
fail  in  its  duty  to  prescribe  just  and  reasonable  rates  for  the  service 
under  immediate  consideration.  An  unreasonable  rate  may  not  be 
permitted  to  stand  merely  because  if  reduced  other  readjustments 
might  follow. 

In  the  case  involved  the  short-haul  coal  rates  are  the  same 
without  reference  to  the  quantum  of  service  performed.  For 
instance,  the  rate  from  Handley  Run  to  Floodwood,  a  distance  of 


PuBuc  Utilities  Commission  451 

two  miles,  is  the  same  as  the  rate  from  New  Pittsburg  to  Union 
Furnace,  a  distance  of  thirty  miles.  With  such  glaring  disparities 
in  distances,  the  adjustment  is  manifestly  illogical  and  inequitable. 
We  are,  therefore,  of  the  opinion  that  the  present  rate  blocks 
should  be  broken  and  that  the  rate  for  distances  of  ten  miles  and 
under  should  be  ten  cents  per  ton  less  than  the  rate  for  distances 
of  thirty  miles  and  over  ten  miles. 

McGlandish's  Exhibits  1,  2,  3,  4  and  6  show  that  for  the  first 
eight  months  of  1921,  the  defendant  company  had  an  operating 
ratio  of  91.68  percent  and  that  it  earned  a  net  railway  operating 
income  during  this  period  at  the  annual  rate  of  only  five-hundredths 
of  one  percentum  on  its  property  investment.  They  also  show  that 
if  the  wage  reductions  effective  July  1,  1921,  had  applied  through- 
out the  eight  months  (which  they  did  not  for  the  first  six  months) , 
the  result  would  have  been  that  the  defendant  would  have  earned 
at  the  annual  rate  of  less  than  1%  on  its  property  investment.  This 
poor  financial  showing  is  to  be  regretted,  of  course,  but  it  is  well 
established  that  the  unfavorable  financial  condition  of  the  defend- 
ant does  not  constitute  lawful  grounds  for  the  imposition  of  un- 
reasonable rates  and  it  is  equally  well  settled  that  a  favorable  finan- 
cial condition  cannot  lawfully  be  made  the  basis  for  rates  that  are 
non-compensatory. 

In  the  case  of  Lehman,  Higginson  &  Company  vs.  Southern 

Pacific  Company  (3  I.  C.  Rep.,  80) ,  the  Federal  Commission  said : 

"The  general  rule  contemplated  by  the  statute  of  equit- 
ably graduated  charges  on  like  traffic  with  reasonable  refer- 
ence to  the  amount  of  the  service  is  just  in  itself,  and  com- 
monly most  beneficial  both  to  the  carriers  and  to  the  public, 
and  is  only  to  be  departed  from  when  justified  by  exceptional 
conditions,  and  in  such  instances  no  longer  than  the  conditions 
require." 

The  Commission  probably  was  justified  in  permitting  the 
short-haul  rates  to  be  increased  fifteen  cents  per  ton  on  August  80, 
1917,  under  the  extraordinary  conditions  then  existing,  but  those 
conditions  do  not  now  prevail.  Had  the  short-haul  rates  been  in- 
creased on  August  30,  1917,  by  ly^  cents  per  ton  instead  of  15 
cents,  the  increase  would  have  amounted  to  30%  versus  an  increase 
of  15%  in  the  long  haul  rate  to  Toledo.  Taking  the  short-haul  rate 
of  25c  per  ton  that  was  in  effect  prior  to  August  30,  1917,  and 
increasing  it  7V^  cents,  then  applying  the  two  successive  increases 
under  General  Order  28  and  Ex  Parte  74  (without  consideration 
of  the  arbitrary  rule  for  the  disposition  of  fractions  under  General 
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Order  No.  28)  the  computation  results  in  a  rate  of  66V^  cents 
per  ton. 

Under  a  known  general  similarity  of  transportation  conditions 
in  Indiana  as  compared  with  Ohio,  there  appears  to  be  no  reason 
why  the  short-haul  coal  rates  in  Ohio  should  be  materially  higher 
than  those  prevailing  in  the  state  of  Indiana. 

In  the  light  of  all  the  evidence  we  find  that  the  rates  assailed 
are  excessive,  unjust  and  unreasonable,  to  the  extent  that  they 
exceed  fifty-seven  cents  per  ton  for  distances  of  ten  miles  and  less, 
and  sixty-seven  cents  per  ton  for  distances  of  thirty  miles  and  over 
ten  miles ;  that  for  the  future,  just  and  reasonable  rates  for  trans- 
porting coal  in  carload  lots  from  mines  located  on  the  defendant's 
line  in  the  Hocking  District  to  local  points  upon  the  line  of  the  de- 
fendant carrier  are  rates  not  exceeding  fifty-seven  cents  per  ton 
for  distances  of  ten  miles  and  less,  and  sixty-seven  cents  p^  ton 
for  distances  of  thirty  miles  and  over  ten  miles. 

Referring  to  that  part  of  the  complaint  concerning  the  refusal 
of  the  defendant  company  to  absorb  the  charges  of  The  Hocking- 
Sunday  Creek  Traction  Company,  or  to  join  said  company  in  the 
publishing  of  joint  rates  on  coal  shipments  handled  by  the  traction 
company  into  Nelsonville,  destined  to  points  beyond:  The  traction 
company  was  not  represented  at  the  hearing,  and  we  are  of  the 
opinion,  and  so  find,  that  the  record  does  not  contain  sufficient  infor- 
mation to  permit  of  the  Commission  making  any  finding  in  the 
matter.  Therefore,  this  part  of  the  complaint  should  be  dismissed 
without  prejudice. 

An  order  will  enter  accordingly. 


Order. 

This  matter  was  submitted  upon  the  pleadings,  the  evidence 
and  exhibits,  and  the  argument  of  counsel. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  and  having  this  day  made  and  filed  in  writing  its  findings 
of  fact  herein,  the  Commission  further  finds: 

That  the  rate  of  84c  per  ton,  which  defendant  maintains, 
imposes,  charges  and  collects  for  the  transportation  of  bitumi- 
nous coal,  in  carloads,  from  the  stations  of  Cawthome,  Orbis- 
ton,  Buchtel  and  Nelsonville,  Ohio,  to  the  station  of  LiOgan, 
Ohio,  and  from  the  point  known  as  Hamley  Run,  Ohio,  to  the 
point  known  as  Flood  wood,  Ohio,  is  unjust,  excessive,  unreason- 
able and  unlawful ; 

That  just,  reasonable  and  lawful  rates  and  charges  for  the 
transportation  by  defendant  of  bituminous  coal,  in  carloads, 
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between  points  of  origin  in  the  Hocking  District  and  of  desti- 
nation,  upon  its  line,  within  the  state  of  Ohio,  applicable  to  said 
movements  aforesaid,  are 

For  distances  of  10  miles  or  less 57c  Per  ton 

For  distances  of  30  miles  and  over  10  miles 67c  Per  ton 

and 

That,  The  Hocking-Sunday  Creek  Traction  Company  not 
being  a  party  hereto  and  not  having  been  represented  at  the 
hearing  herein,  said  complaint,  insofar  as  it  relates  to  the  fail- 
ure of  the  defendant  to  absorb  the  charges  of  said  traction 
company  in  connection  with  shipments  of  coal  originating  upon 
its  line  for  transportation  to  points  upon  defendant's  line,  and 
to  the  failure  of  defendant  to  join  with  said  traction  line  in  the 
establishment  and  publication  of  joint  rates,  should  be  dis- 
missed without  prejudice. 

It  is,  therefore. 

Ordered,  That  said  The  Hocking  Valley  Railway  Company  be, 
and  hereby  it  is  notified,  directed  and  required  to  ceasQ  and  desist, 
from  maintaining,  imposing,  charging  and  collecting,  or  attempting 
to*  maintain,  impose,  charge  and  collect,  for  the  transportation  of 
bituminous  coal,  in  carloads,  between  iwints  of  origin  in  the  Hick- 
ing  District  and  of  destination,  upon  its  line  within  the  State  of 
Ohio,  respectively,  ten  miles  or  less  distant,  and  over  ten  and  not 
more  than  thirty  miles  distant,  the  rates  and  charges  hereinbefore 
fpund  and  determined  to  be  unjust,  excessive,  unreasonable  and 
unlawful.    It  is  further 

Ordered,  That  said  defendant  be,  and  hereby  it  is  further  noti- 
fied, directed  and  required  to  establish,  maintain,  impose,  charge 
and  collect  for  the  transportation  of  bituminous  coal,  in  carloads, 
between  points  of  origin  in  the  Hocking  District  and  of  destination, 
upon  its  line  within  the  State  of  Ohio,  respectively,  ten  miles  or 
less  distant,  and  over  ten  and  not  more  than  thirty  miles  distant, 
rates  and  charges  not  greater  than  nor  in  excess  of  the  rates  and 
charges  hereinbefore  found  and  determined  to  be  just  and  reason- 
able.   It  is  further 

Ordered,  That  schedules  be  filed  accordingly.    It  is  further 

Ordered,  That  the  complaint  herein,  insofar  as  it  relates  to  the 
failure  of  the  defendant  to  absorb  the  charges  of  The  Hocking- 
Sunday  Creek  Traction  Company  in  connection  with  the  transporta- 
tion of  shipments  of  bituminous  coal,  in  carloads,  from  points  of 
origin  upon  said  traction  company's  line  to  points  upon  the  defend- 
ant's line,  and  to  the  failure  of  defendant  to  join  with  said  traction 
company  in  the  establishment  and  publication  of  joint  rates,  be  and 
hereby  the  same  is  dismissed  without  prejudice. 
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No.  2360— In  the  Matter  of  the  Appeal  of  The  Lima  Natural  Gas 
Company  from  the  Ordinance  Passed  by  the  City  of  Lima,  Ohio^ 
July  18th,  1921,  Ordinance  No.  1099,  Fixing  the  Maximum  Price 
to  be  Charged  for  Natural  Gas  in  the  City  of  Lima,  Ohio,  for  a 
Period  of  Three  Years  Commencing  on  the  First  Day  of  Sep- 
tember, 1921. 


(Dated  January  25,  1922.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  further  consideration  upon  the  protests  of  the  city  of  Lima, 
Ohio,  and  of  The  Lima  Natural  Gas  Company  to  the  tentative  valua- 
tion certified  herein  upon  the  thirtieth  day  of  September,  1921,  the 
evidence  submitted  at  said  hearing,  and  the  argument  of  counsel. 

The  commission  being  fully  advised  in  the  premises,  and  it  ap- 
pearing from  the  evidence  submitted  at  the  hearings  upon  this 
matter  that  the  five-year,  fair-pricing  of  the  items  of  said  property 
is  fair  and  will  not  greatly  vary  from  a  pricing  of  the  same  upon 
the  prices  of  September  1st,  1921,  finds  that  its  inventory  of  said 
property  is  complete  and  accurate,  and  that  its  tentative  valuation 
thereof,  heretofore  certified  herein,  is  correct.  It  is,  therefore. 

Ordered,  That  the  tentative  valuation  of  the  several  classes 
and  kinds  of  property  of  said  The  Lima  Natural  Gas  Company,  used 
and  useful  for  the  convenience  of  the  public  in  the  furnishing  of 
natural  gas  for  public  and  private  consumption  in  the  city  of  Lintia, 
Ohio,  and  of  said  property  as  a  whole,  as  of  September  1st,  1921, 
as  certified  herein  upon  the  30th  day  of  September,  1921,  be,  and 
hereby  the  same  is  made  the  final  valuation  of  said  property. 

And,  full  hearing  having  thereupon  been  had,  the  commission 
coming  now  to  consider  the  complaint  of,  and  appeal,  by  said  The 
Lima  Natural  Gas  Company,  from  the  ordinance,  passed  by  the 
city  council  of  the  city  of  Lima,  Ohio,  on  the  18th  day  of  August, 
1921,  fixing  the  maximum  rates  and  charges  for  natural  gas,  fur- 
nished by  tho  appellant,  its  successors  or  assigns,  for  and  during 
the  period  of  three  years  commencing  September  1st,  1921,  and 
being  fully  advised  in  the  premises,  and  having  caused  an  appraise- 
ment to  be  made,  and  having  ascertained  and  determined  ai\d  fixed 
the  value  of  all  of  the  property  of  said  appellant  actually  used  and 
useful  for  the  convenience  of  the  public  in  the  furnishing  of  nat- 
ural gas  service  in  said  city  of  Lima,  Ohio,  excluding  therefrom  the 
value  of  any  franchise  or  right  to  own,  operate  or  enjoy  the  same 
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in  excess  of  the  amount  (exclusive  of  any  tax  or  annual  charge) 
actually  paid  to  any  political  subdivision  of  the  state  or  county  as  a 
consideration  for  the  grant  of  such  franchise  or  right,  and  exclu- 
sive of  any  value  added  thereto  by  reason  of  a  monopoly  or  merger, 
and  having  given  proper  consideration  to  the  necessity  of  making 
reservations  from  income  for  depreciation  and  contingencies,  and 
having  taken  into  consideration  all  other  matters  which  were 
deemed  proper,  the  commission  finds: 

That,  following  the  law  in  such  case  made  and  provided, 
the  appellant  herein  is  entitled  to  derive  from  the  furnishing 
of  its  said  service,  a  revenue  sufficient  to  cover  its  actual 
operating  and  maintenance  expenses,  to  provide  an  adequate 
reserve  for  depreciation  and  to  allow  it  a  reasonable  return 
upon  its  property,  valued  as  aforesaid ; 

That,  while,  from  the  evidence,  the  ordinary  operating 
and  maintenance  expenses  of  the  appellant  will  probably  be 
less  per  year  for  the  three-year  period  commencing  Septem- 
ber 1st,  1921,  than  they  were  for  the  year  ended  September 
1st,  1921,  which,  apportioned  to  the  Lima  Metropolitan  Dis- 
trict, were  $78,816.00  due  to  the  increased  cost  of  gas  to  the 
appellant,  larger  sums  of  money  should  be  expended  by  it  to 
eliminate,  as  much  as  possible,  the  leakage  and  unaccounted 
for  gas,  and,  while  the  figures  submitted  by  the  appellant  as 
to  this  cost  are  problematical,  the  commission  feels  that  this 
item  would  be  cared  for  by  allowing,  as  an  estimate  of  the 
actual  operating  and  maintenance  expenses  for  each  year  of 
the  period  covered  by  the  ordinance,  the  same  amount  the 
appellant  experienced  for  the  year  ended  September  1st,  1921, 
i.e.,  that  any  diminution  in  the  ordinary  operating  and  main- 
tenance expenses  per  year,  for  the  three-year  period  com- 
mencing September  1st,  1921,.  will  probably  be  $73,816.00 ; 

That  the  appraisal  expenses  incident  to  this  proceeding 
amount  to  $4,000.00,  which  should  be  distributed  over  a  teit- 
year  period,  and  that,  therefore,  the  appellant  should  be  al- 
lowed the  item  of  $400.00  per  year  as  a  proper  charge  on  this 
account ; 

That  the  expenses  other  than  appraisal  expenses  of  this 
proceeding  amount  to  $2,700.00,  which  should  be  distributed 
over  the  three-year  period  provided  by  the  ordinance  herein 
appealed  from,  and  that,  therefore,  the  appellant  should  be  al- 
lowed the  item  of  $900  per  year  as  a  proper  charge  on  this 
account ; 

That  the  taxes  levied  against  appellant's  property  will  prob- 
ably be  the  sum  of  $13,486.00  per  year,  and  that,  therefore, 
the  appellant  should  be  allowed  this  item  in  that  amount  as  a 
proper  charge  on  this  account ; 

That  a  depreciation  charge  of  three  percentum  per  an- 
num on  $630,126.00  (the  value  of  appellant's  depreciable  prop- 


456  Department  Reports 

erty  in  the  Lima  Metropolitan  District,  less  the  value  of  its 
transmission  line)  is  reasonable  and  proper  and  that,  there- 
fore, the  appellant  should  be  allowed,  as  this  item,  the  sum 
of  $18,903.00  per  year,  as  a  proper  charge  on  this  account ; 

That,  to  enable  it  to  furnish  natural  gas  service  in  the 
Lima  Metropolitan  District,  the  appellant  has  provided  and  is 
maintaining  a  transmission  line,  the  present  value  of  which 
is  the  sum  of  $312,321.00,  for  which  the  commission  finds  the 
probable  useful  life  to  be  ten  years,  when  it  will  become  use- 
less as  a  transmission  line,  owing  to  the  fact  that  the  gas 
areas  from  which  it  is  supplied  will  probably  be  exhausted,  and 
when  it  would  have  a  salvage  value  of  $120,929.00,  that  the 
appellant  should  be  allowed  to  amortize,  on  a  four  percent, 
sinking  fund  basis,  over  a  period  of  ten  years,  the  difference 
between  said  line's  present  and  then  salvage  values,  viz:  $191,- 
392.00,  and  that,  therefore,  the  appellant  should  be  allowed 
the  item  of  $15,943.00  per  year  as  a  proper  charge  on  this  ac- 
count ; 

That,  on  the  basis  of  the  purchase  of  437,000,000  cubic 
feet  of  gas  per  year,  as  hereinafter  set  forth,  the  leakage  and 
unaccounted  for  gas  will  amount  to  not  less  than  65,000,000 
cubic  feet  per  year ; 

That,  to  deliver  to  its  consumers  372,000,000  cubic  feet 
of  gas,  which  the  commission  finds  will  be  the  probable  amount 
of  gas  delivered  to  consumers  per  year,  the  appellant  will  have 
to  purchase  437,000,000  cubic  feet  of  gas  at  45c  per  thousand 
cubic  feet  and  that,  therefore,  it  should  be  allowed  the  item 
of  $196,650.00  per  year  on  this  account ; 

That  the  appellant  should  be  allowed  to  earn  a  return  of 
eight  percentum  per  annum  upon  the  present  value  of  its 
property,  hereinbefore  found  and  determined  to  be  the  sum  of 
$943,547.00,  and  that,  therefore,  it  should  be  allowed  the  item 
of  $75,483.00  as  a  reasonable  and  proper  charge  upon  this  ac- 
count, and 

That,  therefore,  the  probable  cost  of  service  per  year  will 
be  the  sum  of  $395,581.00. 

The  commission  finds : 

That  the  rates  and  charges  following,  to-wit : 

For  the  first    5  M  cu.  ft.  per  month 55c  Per  M  cu.  ft. 

For  the  next    5  M  cu.  ft.  per  month 60c  Per  M  cu.  ft. 

For  the  next    5  M  cu.  ft.  per  month 65c  Per  M  cu.  ft. 

For  all  over  15  M  cu.  f t»  per  month 75c  Per  M  cuJ  ft. 

Discount  for  payment  within  ten  days  from  the  first  day 
of  the  month,  5c  per  M  cu.  ft.  Minimum  charge,  50c  per  month, 
fixed  by  said  ordinance  will  not  produce  sufficient  revenue  to 
provide  for  the  cost  of  service  as  found  above  and,  therefore, 
are  unjust,  unreasonable  and  unlawful,  and  ought  not  to  be 
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ratified  and  confirmed^  and  that  just,  reasonable  and  lawful 
rates  and  charges  should  be  substituted  therefor: 

That  the  rates  and  charges,  f  oUowing,  to- wit : 

For  the  first    5  M  cu.  ft.  per  month $1.00  Per  M  cu.  ft. 

For  the  next    5  M  cu.  ft.  per  month 1.05  Per  M  cu.  ft. 

For  the  next    5  M  cu.  ft.  per  month 1.10  Per  M  cu.  ft. 

For  all  over  15  M  cu.  ft.  per  month 1.15  Per  M  cu.  ft. 

Minimum  charge,  $1.25  per  month,  are  reasonable,  just  and 
lawful  rates  and  charges  for  the  natural  gas  service  furnished 
and  supplied  by  said  appellant,  and 

That  the  gross  and  net  revenue  derived  by  said  The  Lima 
Natural  Gas  Company  from  furnishing  gas  for  public  and 
private  consumption  in  the  city  of  Lima,  Ohio,  at  the  rates, 
prices  and  charges  herein  found  by  the  commission  to  be  just, 
reasonable  and  lawful,  will  be  sufficient  to  yield  said  The  Lima 
Natural  Gas  Company  a  reasonable  compensation  for  such 
service. 

It  is,  therefore. 

Ordered,  That  the  rates,  prices  and  charges  hereinbefore 
found  and  determined  by  this  commission  to  be  just,  reasonable  and 
lawful  for  the  furnishing  of  natural  gas,  by  said  The  Lima  Natural 
Gas  Company  for  public  and  private  consumption  within  the  city  of 
Lima,  Ohio,  be,  and  hereby  the  same  are  substituted  for  the  rates, 
prices  and  charges  fixed  by  said  ordinance,  which  the  commission 
has  found  to  be  unjust,  unreasonable  and  unlawful. 

And  the  commission  having  made  inquiry  and  investigation 
with  respect  to  the  ability  of  said  The  Lima  Natural  Gas  Company 
to  furnish  natural  gas  for  public  and  private  consumption  in  the 
city  of  Lima,  Ohio,  during  the  period  fixed  by  said  ordinance,  and 
having  found  that  said  The  Lima  Natural  Gas  Company  is  and  will 
be  able  to  furnish  its  said  product  in  said  city  during  said  period, 
it  is,  therefore,  further 

Ordered,  That  rates,  prices  and  charges  not  greater  than  nor 
in  excess  of  the  rates,  prices  and  charges  for  natural  gas  furnished 
by  said  The  Lima  Natural  Gas  Company  to  the  citizens  and  private 
consumers,  and  to  the  public  buildings,  grounds,  streets,  lanes,  al- 
leys, avenues  and  market  places  of  the  city  of  Lima,  Ohio,  for 
public  and  private  consumption,  which  the  commission  has  found 
herein  to  be  just,  reasonable  and  lawful,  be  and  remain  in  force  and 
effect  for  the  period  of  three  years  from  and  after  the  effective 
date  of  the  ordinance  herein  complained  of  and  appealed  from,  and 
said  The  Lima  Natural  Gas  Company  hereby  is  notified,  directed 
and  required  to  furnish  natural  gas  service  to  consumers  thereof. 
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and  for  public  and  private  use  in  said  city  of  Lima,  Ohio,  for  and 
during  said  period. 

And  the  commission  coming  now  to  consider  the  prayer  of  said 
city  of  Lima,  Ohio,  that  said  The  Lima  Natural  Gas  Company  be 
authorized  and  directed  to  discontinue  and  abandon  the  furnishing 
of  its  service  in  said  city  of  Lima,  Ohio,  and  having  due  regard  for 
the  welfare  of  the  public  and  the  cost  of  operating  said  service,  is 
satisfied  that  such  proposed  discontinuance  and  abandonment  of 
service  is  unreasonable.    It  is,  therefore,  further 

Ordered,  That  the  petition  of  the  said  city  of  Lima,  Ohio,  for 
an  order  authorizing  and  directing  said  The  Lima  Natural  Gas 
Company  to  discontinue  and  abandon  its  service  in  the  said  city  of 
Lima,  Ohio,  be,  and  hereby  the  same  is  denied. 


J 
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Where  a  City  Determines  to  Resurface  Certain  Streets,  the  Cost 
Thereof  to  Be  Paid  One-Half  b^^  Property  Owners  by  Special  As- 
sessments and  One-Half  by  the  City,  Such  Resurfacing  May  Be 
Deemed  a  Repair  Within  the  Meaning  of  Section  6390-2,  6.  C, 
and  the  City^s  Porticm  of  Such  Resurfacing  May  Be  Paid  From 
Moneys  Received  From  Automobile  Taxes. 


No.  2842— (Opinion  Dated   February  6,   1922.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio: 

Gentlemen — ^You  have  recently  submitted  for  the  consideration 

of  this  department  the  following  inquiry: 

"In  a  city  where  it  has  been  determined  to  resurface  cer- 
tain streets,  the  cost  of  the  same  to  be  paid  one-half  by  the 
property  owners  by  special  assessment  and  the  other  half  by 
the  city,  could  such  resurfacing  be  deemed  a  repair  within  the 
meaning  of  Section  6309-2,  G.  C,  and  if  so,  could  the  city's 
portion  of  such  resurfacing  be  paid  from  moneys  from  auto- 
mobile taxes  under  said  section?" 

Section  6309-2  is  part  of  the  group  of  sections  providing  for  an 

automobile  license  tax.    The  second  subdivision  reads  as  follows: 

"(2)  Fifty  per  centum  of  all  taxes  collected  under  the 
provisions  of  this  chapter  shall  be  for  the  use  of  the  municipal 
corporation  or  county  which  constitutes  the  district  of  regis- 
tration as  provided  in  this  chapter.  Such  moneys  shall  be 
paid  into  the  treasury  of  the  proper  county  as  provided  herein 
and  distributed  as  are  other  taxes.  In  the  treasuries  of  such 
municipal  corporations  and  counties,  such  moneys  shall  con- 
stitute a  fund  which  shall  be  used  for  the  maintenance  and 
repair  of  public  roads  and  highways  and  streets  and  for  no 
other  purpose,  and  shall  not  be  subject  to  transfer  to  any  other 
fund.  'Maintenance  and  repair'  as  used  in  this  section,  in- 
cludes all  work  done  upon  any  public  road  or  highway,  or  upon 
any  street,  in  which  the  existing  foundation  thereof  is  used 
as  the  sub-surface  of  the  improvement  thereof,  in  whole  or  in 
substantial  part." 

The  so-called  assessment  plan  for  improvement  of  streets  by 

municipalities  is  provided  for  by  Section  3812,  G.  C,  et  seq.    Said 

Section  3812  provides,  among  other  things,  that: 

"*  *  *  The  council  of  any  municipal  corporation  may 
assess  upon  the  abutting,  adjacent  and  contiguous  or  other  spe- 
cially benefited  lots  or  lands  in  the  corporation,  any  part  Of 
the  entire  cost  and  expense  connected  with  the  improvement 
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of  any  street  *      *  by  gradinsr,  draining,  curbing,  paving,  re- 
paving,  repairing,  *  *  by  any  of  the  following  methods :  ♦  ♦  *" 
(Here  follows  an  enumeration  of  various  methods  of  as- 
sessment.) 

Related  sections  permit  of  the  issuing  of  bonds  and  levying 
of  taxes  by  the  municipality  to  provide  funds  for  its  share  of  the 
improvement,  and  also  prescribe  the  proceedings  for  the  making  of 
the  assessment,  etc. 

Your  inquiry  uses  the  word  "resurface/'  Very  clearly,  a  re- 
surfacing comes  within  the  purview  of  Section  6309-2  because  the 
very  purpose  of  the  resurfacing  operation  is  to  make  use  of  the 
"existing  foundation"  as  the  subsurface  of  the  improvement  in 
whole  or  in  substantial  part.  On  the  other  hand.  Section  3812, 
G.  C,  specifically  recognizes  both  repaving  and  repair  as  subject  to 
being  carried  out  on  the  assessment  plan ;  and  there  can  be  no  doubt 
that  a  resurfacing  is  necessarily  a  repaving  or  a  repairing. 

Hence,  both  your  questions  are  answered  in  the  affirmative. 

ji 

The  Salary  or  Average  Earnings  Contemplated  by  the  Provisions 
of  Section  4647-89  6.  C,  of  the  Woikm^s  Compensation  Act  is 
That  Salary  or  Average  Earning,  Earned  by  a  Village  or  City 
Fireman  in  the  Discharge  of  His  Official  Duties,  Such  Compensa- 
tion or  Average  Earnings  Contemplates  Cases  of  Partial  Time 
Services  Rendered  by  Firemen  in  the  Discharge  of  Such  Duties 
and  Does  Not  Include  Incomes  of  Such  Firemen  Derived  From 
Private  Sources.  

No.  2826— (Opinion  Dated  January  27,  1922.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio: 

Gentlemen — ^Receipt  is  acknowledged  of  your  letter  of  recent 

date  reading  as  follows: 

"We  are  enclosing  herewith  inquiry  from  Mr.  William  H- 
Brown,  City  Solicitor,  Cambridge,  Ohio,  relative  to  construc- 
tion of  Section  4647-8,  G.  C,  109  0.  L.,  90,  as  applying  to  fire- 
men rendering  part  time  services  only.  We  would  very  mudi 
appreciate  an  opinion  from  you  as  we  feel  this  will  become  a 
matter  of  general  interest/' 

The  letter  to  which  you  refer,  reads  as  follows: 

"I  am  writing  for  a  construction  of  the  following  language 
in  Section  4647-8,  G.  C,  109  O.  L.,  page  90,  known  as  the  Fire- 
men's Indemnity  Law: 

Tor  the  total  disability  of  a  fireman,  sustained  while  in 
the  discharge  of  his  duties  as  fireman,  the  sum  of  two-thirds 
of  his  salary  or  average  earnings,"  etc. 
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Question:  Does  the  above  language  apply  to  his  salary 
or  earnings  as  a  fireman  only,  or  does  it  mean  his  salary  or 
earnings  in  any  capacity  in  which  he  might  be  employed 
where,  as  in  this  city,  firemen  are  paid  according  to  services 
rendered  and  make  their  living  in  other  employment  ?" 
Section  4647-8,  G.  C,  pertinent  to  the  subject  of  your  inquiry, 

provides : 

"The  beneficiaries  of  any  such  firemen's  indemnity  fund 
shall  be  members  of  the  fire  department  or  their  dependents 
who  shall  be  entitled  to  be  paid  the  amounts  following : 

For  the  total  disability  of  a  fireman,  sustained  while  in 
the  discharge  of  his  duties  as  firemen,  the  sum  of  two-thirds 
of  his  salary  or  average  earnings,  which  shall  in  no  case  ex- 
ceed eighteen  ($18.00)  per  week,  and  which  shall  be  fixed  and 
determined  by  the  said  board  of  firemen's  indemnity  fund.  For 
partial  disability  such  an  amount  per  week  as  shall  be  fixed  by 
the  board  of  firemen's  indemnity  fund  which  in  no  case  shall 
exceed  ten  ($10.00)  dollars  per  week.  Provided,  however,  that 
no  such  pension  shall  be  paid  to  a  fireman  under  full  salary 
during  the  time  of  any  such  disability. 

To  the  widow  of  any  fireman  killed  while  in  the  discharge 
of  his  duties  as  fireman,  or  who  dies  from  exposure  or  injury 
received  while  in  the  discharge  of  such  duty,  a  sum  not  to  ex- 
ceed twenty-five  ($25.00)  dollars  per  month,  so  long  as  she 
remains  his  widow,  and  the  further  sum  of  not  to  exceed  ten 
($10.00)  dollars  per  month  for  each  dependent  child  under 
sixteen  years  of  age. 

Nothing  in  this  act  contained  shall  be  deemed  to  preclude 
or  limit  any  municipality  from  availing  itself  of  the  provisions 
of  chapter  1,  title  12,  division  6  of  the  General  Code  of  Ohio, 
and  a  municipality  having  a  firemen's  indemnity  fund  created 
and  maintained  under  the  provisions  of  this  act  may  at  any 
time  avail  itself  of  the  said  provisions  of  the  General  Code 
and  thereupon  the  provisions  of  this  act  shall  not  apply  to 
such  municipalities." 
It  is  thought  that  this  section  of  the  General  Code  intends  to 

provide  a  pension  for  disabled  firemen,  and  to  definitely  establish 

the  amount  of  such  pension.    The  paragraph  fixing  this  amount 

reads  specifically  as  follows: 

"For  the  total  disability  of  a  fireman,  sustained  while  in 
the  discharge  of  his  duties  as  firemen,  the  sum  of  two-thirds  of 
his  salary  or  average  earnings,  which  shall  in  no  case  exceed 
eighteen  ($18.00)  per  week,  and  which  shall  be  fixed  and  de- 
termined by  the  said  board  of  firemen's  indemnity  fund.  For 
partial  disability  such  an  amount  per  week  as  shall  be  fixed  by 
the  board  of  firemen's  indemnity  fund  which  in  no  case  shall 
exceed  ten  ($10.00)  dollars  per  week.  Provided,  however,  that 
no  such  pension  shall  be  paid  to  a  fireman  under  full  salary 
during  the  time  of  any  such  disability." 


462  Department  Reports 

It  is  believed  that  the  paragraph  quoted  provides  for  the  pen- 
sion, in  cases  of  total  disability,  in  an  amount  equal  to  two-thirds 
of  the  salary  or  average  earnings  of  the  fireman  in  question  earned 
in  the  capacity  of  fireman.  That  is  to  say,  it  is  thought  the  official 
salary  or  earnings  of  the  fireman  in  each  instance  earned  or  ac- 
quired as  compensation  for  the  discharge  of  official  duties  as  fire- 
man, was  intended  to  proportionally  determine  the  amount  of  such 
pension  in  each  instance,  and  that  two-thirds  of  that  sum  is  desig- 
nated as  the  amount  of  the  pension  payable  in  cases  of  total  dis- 
ability. 

It  is  not  thought  to  be  reasonably  contended  that  the  legisla- 
ture in  providing  this  section  of  law  i)ertaining  to  the  firemen's  pen- 
sion fund,  could  possibly  have  meant  that  in  cases  of  total  disability 
a  fireman  should  be  entitled  to  receive  an  amount  equal  to  two- 
thirds  of  any  sum  he  might  earn  or  receive  as  a  salary  in  the  ca- 
pacity of  a  private  individual,  since  such  a  method  of  computation 
could  not  be  said  to  be  a  fair  or  just  basis  of  calculating  merit  or 
degree  of  public  service  rendered  by  a  fireman  in  a  given  instance, 
and  it  is  thought  this  degree  of  merit  or  public  service  is  an  under- 
lying principle  of  the  provisions  of  such  a  fund.  Attention  in  this 
particular  may  again  be  called  to  the  words  of  the  section  reading : 

"For  total  disability  of  a  fireman,  sustained  while  in  the 
discharge  of  his  duties  as  fireman,  the  sum  of  two-thirds  of  his 
salary  or  average  earnings,"  etc. 

It  is  thought  the  language  herein  used  clearly  comprehends  the 
nature  of  the  employment  wherein  such  salary  or  compensation  is 
earned,  and  designates  that  such  employment  covers  the  discharge 
of  his  duties  as  fireman.  It  is  also  believed  that  it  is  not  the  inten- 
tion of  the  section  to  require  full  time  service  as  a  fireman  as  a 
qualification  or  limitation  to  the  privileges  of  a  pension,  but  does 
require  that  the  compensation  or  earnings  for  the  time  consumed  in 
the  discharge  of  the  duties  of  a  fireman,  should  proportionally  deter- 
mine in  the  case  of  total  disability  the  amount  of  the  pension  pay- 
able in  that  instance. 

Upon  such  considerations,  therefore,  you  are  advised  that  the 
"salary  or  average  earnings'*  contemplated  by  the  provisions  of 
Section  4647-8  General  Code  is  that  salary  or  average  earning, 
earned  by  such  fireman  in  the  discharge  of  his  official  duties  as  fire- 
man, and  that  such  compensation  or  average  earnings  contemplates 
cases  of  partial  time  services  rendered  by  firemen  in  the  discharge 
of  such  duties,  and  does  not  include  incomes  of  such  firemen  from 
private  sources. 
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SYLLABUS 

No  17031  — The  SUte,  ex  rel. 
Charles  F.  Chapman,  v.  John  J.  Ur- 
Bchel  et  al.  Error  to  the  Court  of 
Appeals  of  Lucas  county. 

Johnson,  J. 

No.  17034 — The  State,  ex  rel. 
Stuart,  Pros.  Atty.,  v.  John  J.  Urschel 
et  al.    Quo  warranto. 

Marshall,  C.  J. 

1.  An  attempt  to  dismiss  a  pend- 
ing case  does  not  become  efTective  un- 
til an  order  to  that  efifect  is  duly  en- 
tered upon  the  journal  of  the  court. 

2.  An  Ohio  corporation  originally 
authorized  to  issue  only  common 
stock  may,  after  oi^anization,  under 
the  law  of  Ohio  existing  August  29, 
1916,  make  valid  provision  for  an  is- 
sue of  preferred  stock  without  the 
authorized  common  stock  all  being 
subscribed;  and  the  conditions  prece- 
dent relating  to  an  increase  of  com- 
mon stock,  as  provided  in  Section 
8698,  General  Code,  as  of  that  date 
have  no  application  to  preferred 
stock. 

3.  The  procedure  for  authorization 
of  preferred  stock  in  a  corporation 
on  August  29,  1916,  which  corpora- 
tion was  originally  authorized  to 
issue  only  common  stock,  is  governed 
by  Section  8699,  General  Code,  and 
could  not  at  that  time  be  effected  by 
amendment  of  the  articles  under 
favor  of  Section  8719,  General  Code. 

4.  Preferred  stock  in  Ohio  corpo- 
rations has  equal  voting  power  with 
every  other  class  unless  limitations 
or  restrictions  upon  such  power  are 
made  by  the  resolution  by  virtue  of 
which  the  preferred  stock  was  au- 
thorized, and  any  agreement,  under- 
standing or  belief  to  the  contrary,  not 
expressed  in  such  resolution,  is  in- 
effective. 

Judgment  reversed  in  cause  No. 
17031. 

Judgment  of  ouster  in  cause  No. 
17034. 

Johnson,  Hough,  Wanamaker,  Rob- 
inson, Jones  and  Matthias,  JJ.,  concur. 


MOTION  DOCKET 

17031— The  State,  ex  rel.  Charlea 
F.  Chapman,  vs.  John  J.  Urschel  et 
al.  Motion  by  defendants  to  dismiss' 
petition  in  error  in  Cause  No.  17031 
General  Docket.    Overruled. 

17034— The  State,  ex  rel.  Roy  R. 
Stuart,  Pros.  Atty.,  v.  John  J.  Urschel 
et  al.  Motion  by  plaintiff  for  judg- 
ment on  the  pleadings  in  Cause  No. 
17034  on  the  General  Docket.  Over- 
ruled. 

17300 — The  Youngstown  Municipal 
Railway  Co.  vs.  Henry  Scott^  Admr. 
Motion  for  an  order  directmg  the 
Court  of  Appeals  of  Mahoning  county 
to  certify  its  record.     Overruled. 

17301— James  M.  Perkins  vs.  In- 
dustrial Commission  of  Ohio.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Mahoning  county  to  cer- 
tify its  record.    Sustained. 

17313— Florida  Citrus  Exchange  vs. 
Jolin  Amicon  et  al..  Partners.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Franklin  county  to  certify 
its  record.     Overruled. 

17342— James  McCaffrey  vs.  The 
State  of  Ohio.  Motion  for  leave  to 
file  petition  in  error  to  the  Court  of 
Appeals  of  Cuyahoga  county.  Sus- 
tained. 

17355 — Adelbert  Smeltzer  vs.  The 
State  of  Ohio.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Hancock  county  to  certify  its  record. 
Overruled. 

17358 — John  McGuire,  alias  John 
Burke,  vs.  The  State  of  Ohio.  (At 
Chambers,  February  1,  1922).  Motion 
by  plaintiff  for  suspension  of  sen- 
tence to  March  3d,  1922,  and  parties 
to  be  notified  of  time  of  hearing  ap-* 
plication  for  leave  to  file. 

17294— The  Village  of  Leipsic  et  al. 
V.  Jacob  C.  Wagner.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Putnam  county  to  certify  its  record. 
Sustained. 

17287 — Augusta  McNab  v.  J.  H. 
Phelps.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Over- 
ruled. 
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17302— The  United  Engineering  & 
Foundry  Co.  v.  Catherine  Schessler. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Mahoning  county 
to  certify  its  record.    Overruled. 

17303— The  Cleveland  Railway  Co. 
V.  Iva  Heller  and  The  City  of  Cleve- 
land.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Cuyahoga 
county  to  certify  its  iccord.  Overruled. 

1731&— Caroline  Winters  v.  C.  A. 
Stephan.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Crawford 
county  to  certify  its  record.  Over- 
ruled. 

17316— J.  M.  Zeigler  et  al.  v.  The 
Bucyrus  Mill  &  Elevator  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Crawford  county  to  cer- 
tify its  record.    Overruled. 

17317— Russell  J.  Beck  v.  Walter  D. 
Hines,  Director  General  of  Railroads. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Crawford  county 
to  certify  its  record.    Overruled. 

17320— The  City  of  Youngstown,  by 
J.  H.  Leighninger,  its  Solicitor,  v.  The 
East  Ohio  Gas  Co.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Mahoning  county  to  certify  its  record. 
Overruled. 

17321— City  of  Cleveland  v.  The 
Cleveland  Railway  Company  and  Iva 
Heller.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Over- 
ruled. 

17324 — David  Ambrose  v.  Miami 
Conservancy  District.  Motion  by 
plaintiff  to  advance  Cause  No.  17324 
on  the  General  Docket.    Allowed. 

17325 — Everett  Spaulding,  as  Treas- 
urer of  Delaware  County,  v.  Emmett 
M.  Wickham.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Dela- 
ware county  to  certify  its  record.  Sus- 
tained. 

17329— Thomas  H.  Wells,  Jr.,  v. 
Stasia  W.  Wells.    Motion  for  an  order 


directing  the  Court  of  Appeals  of 
Trumbull  county  to  certify  its  record. 
Sustained. 

GENERAL  DOCKET 

17031— State,  ex  rel.  Charles  F. 
Chapman  vs.  John  J.  Urschel  et  al. 
Lucas.     Judgment  reversed. 

17034 — State,  ex  rel.  Stuart,  Pros. 
Atty.,  vs.  John  J.  Urschel  et  al.  In 
Quo  Warranto.    Judgrment  of  ouster. 

17247— J.  Walter  Wright,  Judge, 
vs.  The  State,  ex  rel.  Wallace  East- 
man et  al.  Crawford.  Judgment  af- 
firmed on  authority  of  Industrial 
Commission  vs.  Musselli,  102  Ohio 
State,  10. 

16754 — Frank  and  James  Farber  v. 
City  of  Telod.  Lucas.  Judgment  of 
the  Court  of  Appeals  reversed  and 
that  of  Common  Pleas  affirmed. 

16912— Chandler  &  Taylor  Co.  v. 
The  Southern  Pacific  Co.  Hamilton. 
Judgment  affirmed. 

16974— RoUo  H.  Berry  et  al.  v.  The 
City  of  Columbus.  Franklin.  Judg- 
ment reversed. 

17099— The  State,  ex  rel.  City  of 
Dayton,  v.  George  W.  Bish,  County 
Auditor.  Montgomery.  Judgment  af- 
firmed. 

17109— George  W.  Bish,  County  Au- 
ditor, V.  The  State,  ex  rel.  City  of  Day- 
ton.Montgomery.    Judgment  reversed. 

17115— The  Continental  Sugar  Co. 
V.  The  New  York,  Chicago  &  St.  Louis 
Rd.  Co.  Putnam.  Judgment  reversed 
on  authority  of  Dingledy  Lumber  Co. 
V.  Erie  Rd.  Co.,  102  Ohio  St.,  236. 

17193— William  Mills  and  R.  L.  Es- 
tes  V.  State  of  Ohio.  Preble.  Judg- 
ment affirmed. 

17223— The  State,  ex  rel.  Walter  S. 
Ruff,  Prosecuting  Attorney,  v.  The 
Northern  Ohio  Traction  &  Light  Co. 
In  quo  warranto.  Demurrer  to  peti- 
tion sustained  and  judgment  for  de- 
fendant. 
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NEW  INCORPORATIONS 

The  Bucyrus  Hatchery  Co.,  Bucy- 
rus,  $10,000.  Lank  M.  Smith,  Edith 
A.  Miller,  Nell  T.  Smith,  Charles  Ott, 
Samuel  Neff. 

The  Lincoln  Battery  Shop  Co.,  Can- 
ton, $15,000.  Joseph  £.  Staufken, 
Hilda  M.  Staufken,  Bunny  M.  Stauf- 
ken, Floyd  M.  Hert,  Ernest  A.  Lip- 
pert. 

The  Dayton  Peanut  Products  Co., 
Dayton,  $2,000.  Leo  Fortener,  Ray  C. 
Fowler,  Mrs.  Leo  Fortener,  Mrs.  Ray 
Fowler,  E.  A.  Reese. 

The  Pioneer  Dru£:  &  Chemical  Co., 
Cleveland,  $10,000.  J.  P.  Mooney,  M. 
A.  McCormack,  A.  J.  Roth,  George  A. 
Hurley,  P.  M.  Gerlach. 

The  Service  Radio  Equipment  Co., 
Toledo,  $10,000.  Paul  E.  Fischler, 
Edwin  J.  Huehner,  William  A.  Cava- 
naugh,  John  S.  Saalfield. 

The  Miller  Brothers  Tailoring  Co., 
Cleveland,  $50,000.  S.  B.  Fitzsim- 
mons,  S.  M.  Reicher,  L.  S.  Klein,  H. 
C.  Boyd,  M.  L.  Lillis. 

The  Rifkin  Tobacco  Co.,  Youngs- 
town,  $25,000.  Sam  Rifkin,  A.  M. 
Henderson,  J.  P.  Barrett,  T.  M.  Coon- 
ey,  H.  H.  Wickham. 

The  Cleveland  Discount  Safe  Depos- 
it Co.,  Cleveland,  $10,000.  E.  L. 
Mueller,  B.  D.  Gordon,  J.  M.  Berne, 
A.  J.  Schanfarber,  E.  0.  Peck. 

The  Kensington  Coal  Co.,  Youngs- 
town,  $25,000.  T.  W.  Miller,  Fred  A. 
Miller,  A.  M.  Henderson,  John  P. 
Barrett,  A.  D.  Greenwald. 

The  Gallatin  Co.,  Cleveland,  $10,- 
000.  W.  R.  Kiefer,  Helen  R.  Sup, 
Elizabeth  Noe,  Ruth  Hanlon,  Ruth  H. 
Fraser. 

The  Boulevard  Estates  Co.,  Cleve- 
land, $10,000.  H.  A.  Beckett,  W.  L. 
Spring,  H.  0.  Mierke,  Arthur  A. 
Sayre,  L.  A.  O'Neil. 

The  Priode  Lumber  Co.,  Middle- 
port,  $15,000.  G.  A.  Priode,  E.  H. 
Friode.  D.  V.  Priode,  W.  R.  Sayre, 
Nett  Wolfe,  W.  H.  Beeson,  R.  B.  Bee- 
son. 

The  Gross  Electric  Fixture  Co.,  To- 
ledo, $10,000.  George  Gross,  S.  L.  Ge- 
leerd,  Sam  Gross,  Albert  Vandenplas, 
William  H.  McLellan,  Jr. 


The  Ohio  Steam  Car  Co.,  Cincin- 
nati, $10,000.  Robert  Uhricho,  Fred 
Meier,  J.  Paul  White,  George  L. 
Uhricho,  Robert  Uhricho,  Jr. 

The  K  &  W  Auto  Specialty  Co., 
Cincinnati,  $25,000.  Charles  F.  Mus- 
sey,  Frank  H.  Fisse,  Garret  H.  Fisse, 
Charlton  C.  Wright,  John  W.  Cowall. 

The  Monpel  Oil  and  Gas  Co.,  Co- 
lumbus, $32,000.  H.  N.  Rose,  Chas. 
W.  Nash,  T.  M.  Potter,  H.  F.  Nugent, 
A.  C.  Nugent. 

The  Columbiana-Salem  Bus  Line 
Co.,  Columbiana,  $10,000.  E.  L.  Mal- 
lory,  R.  G.  Brungard,  Alfred  Barrow, 
R.  N.  Sheets,  Hazel  H.  Roller. 

The  H.  W.  Roe  Roofing  &  Sheet 
Metal  Co.,  Zanesville,  $10,000.  H.  W. 
Roe,  H.  F.  Drumm,  H.  C.  Pugh,  C.  F. 
Ribble,  Clara  Louise  Truesdell. 

The  Paragon  Auto  Accessories 
Stores  Co.,  Columbus,  $500.  H.  A. 
Flynn,  John  R.  Montgomery,  D.  T. 
Keating,  J.  I.  Gouleer,  R.  E.  Clingan. 

The  Welfare  Holding  Co.,  Cincin- 
nati, $25,000.  Simeon  Kaufman,  Ed- 
ward H.  Morgan,  William  C.  Tillett, 
Edw.  Frank  Frank  Nieson. 

The  Loretta  Co.,  Steubenville,  $500. 
Amber  Carley  Parsons,  V.  Maria  Lo- 
retta, Mare  L.  Parsons,  Thos.  E.  Lo- 
retta, Paul  Loretta. 

The  Auto  Hotel  Co.,  Cincinnati, 
$20,000.  Edmund  V.  Dexter,  Ben  B. 
Dale,  C.  B.  Stubert,  M.  F.  Fischer, 
Benj.  Harvey  Dale. 

The  Store  News  Co.,  Cleveland, 
$100,000.  W.  H.  Seagrave,  Horatio 
Ford,  M.  L.  McCave,  Geo.  M.  Roude- 
bush,  N.  I.  Young. 

The  Thorobred  Rubber  Tire  Co., 
Dayton,  $10,000.  John  A.  MacMillan, 
William  H.  Hurley,  Paul  C.  Hunter, 
Herman  T.  Burchard,  Roy  E.  Gosnell. 

The  Ohio  Auto  Parts  Mfg.  Co., 
Lima,  $500.  Mayhew  E.  Noyes, 
Greorge  W.  Slack,  James  Ebert,  Hec- 
tor S.  Young,  John  V.  Wilson. 

The  Kortgardner  Trucking  Co.,  Cin- 
cinnati, $10*0,000.  George  Kortgard- 
ner, E.  A.  Stahmann,  Phillip  Kort- 
gardner, Lawrence  J.  Abbott,  William 
Finkbeiner. 

The  Superior-Thirtieth  Co.,  Cleve- 
land, $250,000.  S.  A.  Schuer,  S.  E. 
Schwarz,  Ralph  H.  Rosenfield,  Ed- 
ward A.  Goldstein,  I.  Grossman. 
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The  Melvin  Rail  Splice  Co.,  Youngs- 
town,  $10,000.  E.  W.  Price,  George 
E.  Dennison,  W.  H.  Hamilton,  Clar- 
ence J.  Morrison,  J.  C.  Byers. 

The  Bachelors  Hand  Laundry  Co., 
Cleveland,  $2,000.  Arthur  T.  Engle, 
Reba  J.  Engle,  P.  M.  Scobie,  Mrs.  Gol- 
die  Campbell,  W.  R.  Walker. 

The  New  Process  Welding  Co., 
Cleveland,  $6,000.     Ira  E.  Arnold.  B. 

C.  Boer,  F.  M.  Gaiser,  Wayne  E.  Mil- 
ler, Frank  H.  Pardee. 

The  Bremser  Candy  Co.,  Akron, 
$15,000.  J.  R.  Riggs,  D.  Frederick 
Gamon,  E.  E.  Taylor,  P.  K.  Bremser, 
Harry  G.  Ream. 

The  Peoples  Bldg.  &  Savings  Co., 

The  Tiffany  Phonograph  Co.,  Cleve- 
land, $50,000.  James  B.  Tiffany,  John 
H.  Tiffany,  Jr.,  M.  L.  Tiffany,  P.  J. 
Larkin,  James  P.  Hunter. 

The  Interurban  Electric  Co.,  Mt. 
Eaton,  $100,000.  A.  W.  Thompson,  T. 
I.  Thompson,  John  H.  Mumaw,  Char- 
les C.  Jones,  John  G.  McClaran. 

The  Horton  Bros.-Ford  Co.,  Bed- 
ford, $15,000.  Eugene  F.  Horton 
Lynn  L.  Horton,  Ralph  E.  Horton 
Mabelle  A.  Horton,  Gladys  Horton. 

The  Illuminated  Advertising  Co. 
Columbus,  $1,000.  F.  George  Wolfe 
George  D.  Barock,  Thomas  H.  John- 
son, Jr.,  T.  F.  Carpenter,  J.  A.  Thone 

Tlie  Central  Electric  &  Supply  Co. 
Cleveland,  $10,000.     Joseph  A.  Klein 

D.  C.   Wilson,   M.   Wilson,   Chas.   E 
Phipps,  L.  J.  Kohn. 

The  Cleveland  Pattern  &  Mfg.  Co. 
Cleveland,  $10,000.  H.  S.  Gottfried 
J.  S.  Silber,  Wm.  Root,  C.  Gottfried 
T.  L.  Bowan. 

The  Station-Airy  Co.,  Cleveland 
$30,000.  Frank  J.  Marbach,  A.  O 
Dickey,  R.  H.  Lord,  M.  E.  Reynolds 
M.  M.  Feidner. 

The  Peerless  Transportation  Co. 
Dayton,  $15,000.  H.  A.  Estabrook,  S 
L.  Finn,  C.  F.  Schmidt,  Mildred  S 
Schmidt,  Rudolph  Wirshing. 

The  Peerless  Paint  &  Varnish  Co. 
Cleveland,  $50,000.  Herman  A  Mapes 
Albert  G.  Brunner,  Walter  A.  Daglow 
H.  R.  Clair. 

The  Zulzer  Battery  &  Equipment 
Co.,  Columbus,  $10,000.  Lee  E.  Sal- 
zer,  H.  W.  Bradshaw,  H.  O.  Arm- 
strong, J.  M.  Naughton,  W.  E.  Modie. 

The  Bay  Shore  Construction  Co., 
Toledo,  $25,000.  Irving  E.  Smith, 
Ralph  McCrea,  C.  Tracy  La  Cost, 
George  G.  Powers,  Chas.  T.  LaCost, 
Sr. 


The  Comings  Co^  Cincinnati,  $25,- 
000.  Harry  Kahn,  Edward  Kahn,  Isa- 
dore  L.  Finn,  Hubert  A.  Estabrook. 

The  Deercreek  Dairy  Farm  Co., 
London,  $80,000.  C.  B.  Anderson,  J. 
W.  Hume,  T.  A.  Gallagher,  H.  B. 
Welsh,  S.  S.  Vancleve. 

The  Hotel  Rieger  Co.,  Sandusky, 
$75,000.  Anna  Rieger,  John  L 
Rieger,  Pierre  L.  Rieger,  Walter  H. 
Rieger,  Mary  Rieger. 

The  Westmoreland  Realty  Co.,  Chil- 
licothe,  $75,000.  Roman  T.  Gerber, 
Albert  Scholl,  John  A.  Poland,  Jesse 
Frad. 

The  Morandun  Oil  and  Gas  Co., 
Ashtabula,  $15,000.  D.  F.  Dunlavy, 
Clarence  R.  Moore,  W.  E.  Donnelly, 
E.  A.  Johnson,  J.  E.  Pilmer. 

Increaaes 

Lebanon,  $1,500,000  to  $3,000,000. 

The  Cincinnati  Union  Stock  Yard 
Co.,  Cincinnati,  $1,750,000  to  $2,000.- 
000. 

The  French  Brothers  Bauer  Co., 
Cincinnati,  $1,500,000  to  $2,000,000. 

The  Hargin  &  Moore  Co.,  Dayton, 
from  $50,000  to  $350,000. 

The  Childs  Merchandising  Co.,  Fre- 
mont, $100,000  to  $200,000. 

The  Griswold  Securities  Co.,  Cleve- 
land, 500  to  2500  shares  no  par  com- 
mon and  25000  to  250,000  shares  pre- 
ferred. 

The  Svgs.  Bldg.  &  Loan  Co.,  San- 
dusky, from  $1,000,000  to  $2,000,000. 

The  Guaranty  State  Svgs.  &  Loan 
Co.,  from  $1,000,000  to  $5,000,000. 

The  Ohio  Royal  Bldg.  &  Loan  Co., 
from  $1,000,000  to  $5,000,000. 

The  Tuscarawas  Motor  Car  Co., 
New  Philadelphia,  from  $10,000  to 
$20,000. 

The  Dayton  Biscuit  Co.,  Dayton, 
from  $80,000  to  $250,000. 

The  Bardill-Kelly-Hayden  Co.,  Can- 
ton, from  $50,000  to  $150,000. 

Decreases 

The  Howard  Piano  Co.,  Cincinnati, 
from  $150,000  to  $10,000. 

The  Lima  Brewing  Co.,  Lima,  from 
$200,000  to  $50,000. 

The  Wilmer  Bldg.  Co.,  Cincinnati, 
from  $10,000  to  $73,500. 

The  Northern  Lumber  Co.,  Youngs- 
town,  from  $100,000  to  $21,000. 

The  Abraham  Iron  &  Steel  Co., 
Cleveland,  from  $150,000  to  $35,000. 

The  Representative  Realty  Co., 
Cleveland,  $225,000  to  $200,000. 
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No.  2476 — ^In  the  Matter  of  the  Application  of  The  Worthington 
Light  and  Power  Company  to  Purchase  the  Out  Lines  of  the 
Electric  Light  Plant  of  the  Village  of  Butler,  Ohio^— Prayer 
Granted.  

(Dated  February  2,  1922.) 

This,  day  it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and 
exhibits  filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary, this  matter  came  on  for  consideratioon  upon  the  appli- 
cation of  The  Worthington  Light  and  Power  Company,  (a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Ohio) ,  for  the  consent  and  authority  of  this  Commis- 
sion to  purchase  and  acquire  the  distribution  plant  of  the  munici- 
pal electric  light  plant  of  the  Village  of  Butler,  Ohio,  such  plant 
consisting  of  certain  lines  with  lamps,  transformers  and  other  inci- 
dental and  necessary  equipment  and  appurtenances. 

This  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

'That,  for  purchase  and  sale  purposes,  the  value  of  said 
distribution  plant  of  the  municipal  light  plant  of  the  Village 
of  Butler,  Ohio,  in  the  sum  of  $3,998.08,  and 

That  the  public  will,  upon  the  purchase  of  said  property 
by  the  applicant,  be  furnished  adequate  service  for  a  reason- 
able and  just  rate,  toll  or  charge  therefore, 

and  is  satisfied  that  consent  and  authority  for  the  purchase  and 
acquisition  of  said  property  by  the  applicant  should  be  granted. 
It  is,  therefore. 

Ordered,  That  said  The  Worthington  Light  and  Power  Com- 
pany be,  and  hereby  it  is  authorized  to  purchase  and  acquire  the 
distribution  plant  of  the  municipal  electric  light  plant  of  the  Vil- 
lage of  Butler,  Ohio,  (said  property  being  more  fully  described  in 
the  inventory  appended  to  the  application  herein,  which  inventory 
hereby  is  made  a  part  of  this  order  by  reference),  and  to  pay 
therefore  a  consideration  of  not  more  than  three  thousand,  nine 
hundred  and  ninety-eight  dollars  and  eight  cents  ($3,998.08).  It 
is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
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herein  granted,  said  The  Worthington  Light  and  Power  Company 
file  with  this  Commission  a  schedule  of  rates  and  charges  for  the 
service  to  be  furnished  by  it  within  the  territory  now  served  by 
means  of  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
the  value  of  said  property,  rates  and  service,  or  the  acquiescence  in 
the  passing  of  said  consideration,  be  binding  upon  this  Commission 
in  any  future  proceeding  involving  rates  or  service. 


No.  1953 — In  the  Matter  of  the  Application  of  The  North  Eastern 
Oil  and  Gas  Company  for  Consent  and  Authority  to  Discontinue 
Natural  Gas  Service  to  The  Ashtabula  Gas  Company,  Ashtabula, 
Ohio,  and  to  Abandon  Natural  Gas  Service  and  Remove  Lines, 
Stations  and  Connections  in  the  Municipalities  ot  Geneva,  Con- 
neaut,  East  Conneaut,  Jefferson,  Amboy,  Kingsville  and  North 
KingsviUe,  and  in  the  Townships  of  Geneva,  Saybrook,  Ashta- 
bula, Plymouth,  Kingsville,  Conneaut,  Sheffield,  Jefferson,  Austin- 
burgh  and  Morgan,  in  Ashtabula  County,  Ohio. — Former  Order 
Rescinded.  

(Dated  February  8,  1922.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest  by  publication  and  other- 
wise, as  provided  by  law,  this  matter  came  on  for  consideration 
upon  the  application  of  The  NcM-th  Eastern  Oil  and  Gas  Company 
for  a  rescission  of  the  order,  made  and  entered  herein  upon  the 
twelfth  day  of  August,  1920,  and  a  revocation  of  the  authority 
therein  granted  to  discontinue  all  of  its  service  except  the  f  umish- 
ig  of  natural  gas  service  to  the  Ashtabula  Gas  Company. 

The  Commission,  being  fully  advised  in  the  premises  and  hav- 

due  regard  for  the  welfare  of  the  public,  and  it  appearing 

From  the  representations  of  the  applicant  and  the  evi- 
dence offered  at  said  hearing  that,  since  the  making  and  en- 
tering of  said  order  scforesaid,  the  applicant  has  discovered 
and  developed  new  sources  of  natural  gas,  providing  a  supply 
much  greater  than  was  in  prospect  at  the  time  of  making  of 
said  order,  and  which,  in  its  opinion  and  under  the  conserva- 
tion plan  which  it  has  inaugurated  and  is  following,  will 
enable  it  to  efficiently  serve  the  public  and  its  consumers  for 
many  years  to  come; 
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That  no  party  in  interest  entered  any  objection  to,  or 
opposed  the  granting  of  the  prayer  of.  said  application  for 
the  rescission  of  said  order,  and 

That  the  applicant  has  never  exercised,  and  does  not  now 
desire  to,  or  contemplate  the  exercise  of  the  authority  in  said 
order  granted, 

the  Commission  finds  that  its  order,  made  and  entered  herein  upon 
the  twelfth  day  of  August,  1920,  should  be,  and  hereby  the  same 
is  rescinded,  and  the  authority  therein  granted  to  discontinue  cer- 
tain service  and  abandon  certain  facilities,  revoked  and  held  for 
naught. 

No.  2331— In  the  Matter  of  the  Petition  of  The  Elyria  Telephme 
Company  and  The  Ohio  Bell  Telephone  Company  for  Such  Con- 
sent and  Approval  as  May  be  Necessary  to  Permit  Them  to  Re- 
spectively Purchase  and  Sell  Certain  Telephone  Pr<H>erty  and 
to  Enter  Into  Contracts  With  Each  Other  That  Will  Enable 
Them  to  Interchange  ToU  Business— Prayer  Granted. 


(Dated  February  10,  1922.) 

The  applicants  herein  having  heretofore,  upon  the  twenty- 
third  day  of  July,  1921,  filed  their  joint  application  asking  the 
consent  to  and  approval,  by  this  Commission,  of  the  sale,  by  The 
Ohio  Bell  Telephone  Company,  and  the  purchase  by  The  Elyria 
Telephone  Company,  of  the  local  exchange  property  of  said  The 
Ohio  Bell  Telephone  Company  in  and  about  the  city  of  Elyria,  Ohio, 
and  certain  toll  pole  lines  and  circuits  in  Lorain  County,  Ohio,  and 
of  the  making  and  entering,  by  said  applicants,  of  contracts,  pro- 
viding, among  other  things  and  in  chief,  for  the  establishment  of  a 
physical  connection  between  applicants'  respective  systems  and  the 
interchange  of  toll  service  thereby;  and  the  Commission  having, 
thereupon,  in  contemplation  of  its  compliance  with  the  provisions 
of  Section  614-61,  General  Code  of  Ohio,  begun  the  inventorying 
and  appraisal  of  the  property  involved  in  said  matter : 

Come  now  the  said  applicants  and  represent  and  show  to  the 
Commission  that  such  emergency  has  arisen  and  now  exists,  oc- 
casioned by  the  actual  wrecking  of  the  building  occupied  by  said 
The  Ohio  Bell  Telephone  Company  with  its  central  gffice,  by  the 
owner  thereof — upon  this  date  the  roof  has  been  removed  and  the 
destruction  of  the  side  walls  begun — ^to  permit  of  the  erection 
upon  the  site,  by  the  owner,  of  a  modem  bank  and  office  building. 
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as  to  require  the  making  and  entering  of  an  emergency  order  here- 
in to  preserve  to  the  City  of  Elyria,  Ohio,  and  its  citizens  and  the 
public  the  service,  local  and  long  distance,  of  said  The  Ohio  Bell 
Telephone  Company: 

And  it  appearing  that  this  Commission  heretofore,  in  its 
proceeding  No.  722,  found  and  ascertained  the  value  of  the  several 
classes  and  kinds  of  property  of  said  The  Elyria  Telephone  Com- 
pany used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  telephonic  service,  and  of  said  property  as  a  whole, 
as  of  December  twenty-seventh,  1915,  to  be:  Reproductive  Value 
$234,498.89;  Present  Value  $193,230.59,  which  valuation,  as  a  rate- 
making  basis,  was,  by  the  Commission,  in  said  Proceeding  No.  722, 
found  to  fully  justify  the  schedule  of  rates,  charges,  tolls  and 
rentals  now  maintained  and  followed  by  said  The  El3rria  Tele- 
phone Company ;  and  it  appearing  further,  from  the  pleadings  and 
exhibits  filed  herein,  that,  for  purchase  and  sale,  the  property 
herein  sought  to  be  sold  and  conveyed  by  The  Ohio  Bell  Telephone 
Company  is  worth  at  least  the  sum  of  thirty  thousand  dollars,  the 
agreed  consideration  to  be  passed  therefore,  and  it  appearing  fur- 
ther that  the  immediate  consolidation  of  the  properties  of  the  ap- 
plicants in  the  Elyria,  Ohio  service  area  will  promote  the  public 
convenience,  and  that  the  public  thereby  will  be  furnished  ade- 
quate service  for  a  reasonable  and  just  rate,  rental,  toll  or  charge 
therefore,  the  Commission  is  satisfied  that,  in  view  of  the  emer- 
gency as  hereinbefore  disclosed  by  the  applicants  its  consent  and 
authority  for  such  sale  and  purchase  of  property  and  the  estab- 
lishment of  said  proposed  physical  connection  and  interchange  of 
toll  service  thereby,  should  be  granted,  conditioned  upon  the  im- 
mediate unification  of  the  properties  of  applicants  in  the  Elyria, 
Ohio,  service  area  and  the  establishment  and  maintenance,  for 
the  furnishing  of  unified  service  until  the  same  shall  be  changed 
pursuant  to  law,  of  the  present  schedule  of  rates,  charges,  tolls 
and  rentals  of  said  The  Elyria  Telehone  Comany. 

The  Commission,  therefore,  for  purchase  and  sale  purposes, 
and  the  making  of  the  following  emergency  order  herein,  finds  and 
ascertains  the  value  of  the  property  of  the  applicants  in  the  Elyria, 
Ohio,  service  area,  upon  which  the  rates,  charges,  tolls  and  rentals 
for  unified  service  are  to  be  based,  to  be  the  sum  of  the  aforesaid 
valuation,  as  of  December  twenty-seventh,  1915,  of  the  property 
of  said  The  Elyria  Telephone  Company,  and,  as  the  value  of  the 
said  property,  herein  to  be  authorized  to  be  sold  by  said  The  Ohio 
Bell  Telephone  Company,  at  least  the  sum  of  $30,000.00. 
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And  the  Commission,  coming  now  to  find  and  determine  a 
schedule  of  reasonable  and  just  rates,  rentals,  tolls  and  charges  for 
local  exchange  service  with  the  Elyria,  Ohio,  service  area,  as  fur- 
nished by  said  The  Elyria  Telephone  Company  as  the  sole  owner  and 
operator  of  all  telephone  facilities  within  such  area,  and  having, 
in  said  Proceeding  No.  722  aforesaid,  upon  the  basis  of  said  valua- 
tion of  the  property  of  said  company,  found  and  determined  the 
present  schedule  of  rates,  charges,  tolls  and  rentals  of  said  company 
to  be  just  and  reasonable,  and  lawful,  further  finds  and  determines 
that,  until  changed  pursuant  to  law,  the  said  present  schedules  of 
rates,  charges,  tolls  and  rentals  of  said  The  Elyria  Telephone  Com- 
pany in  and  will  be  just  and  reasonable  for  the  furnishing  of  local 
exchange  telephonic  service  in  said  area,  as  aforesaid.  It  is, 
therefore. 

Ordered,  That  said  The  Ohio  Bell  Telephone  Company  be,  and 
hereby  it  is  authorized  to  sell  to  The  Elyria  Telephone  Company, 
its  local  exchange  property  in  and  about  the  City  of  Elyria,  Ohio, 
and  certain  toll  pole  line  and  circuits  in  Lorain  County,  Ohio,  all  as 
more  particularly  described  in  a  statement,  identified  as  "Exhibit 
A"  appended  to  the  application  herein,  which  exhibit  hereby  is 
made  a  part  of  this  order  by  reference ;  and  said  The  Elyria  Tele- 
phone Company  hereby  is  authorized  to  purchase  and  acquire  the 
same,  and  to  pay  therefor  the  agreed  consideration  of  thirty 
thousand  dollars.    It  is  further 

Ordered,  That,  immediately  upon  the  acquisition  of  said  prop- 
erty, said  The  Eljrria  Telephone  Company  be,  and  hereby  it  is 
directed  and  required  to  forthwith  consolidate  and  unify  its  tele- 
phone properties  in  the  Elyria,  Ohio  service  area.    It  is  further 

Ordered,  That  upon  the  acquisition  of  said  property  and,  until 
the  same  be  changed  pursuant  to  law,  said  The  El3rria  Telephone 
Company  may  maintain,  impose,  charge  and  collect  for  the  furnish- 
ing of  local  exchange  telephonic  service  in  the  Elyria,  Ohio,  service 
area  by  means  of  its  present  property  and  the  property  herein  au- 
thorized to  be  acquired,  consolidated  and  unified  as  herein  required, 
rates,  charges,  tolls  and  rentals  not  greater  than  nor  in  excess  of 
the  rates,  charges,  tolls  and  rentals  hereinbefore  found  to  be  just 
and  reasonable.    It  is  further 

Ordered,  That  said  applicants  be,  and  hereby  they  are  further 
authorized  to  establish  a  physical  connection  between  their  respec- 
ive  system  and  to  interchange  toll  service  thereby.    It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  The  Ohio  Bell  Telephone  Company  withdrew 
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Us  schedule  of  rates  and  charges,  rules  and  regulations  for  the 
lumishing  of  local  exchange  service  in  and  about  the  City  of 
Elyria,  Ohio,  and  said  parties  file  with  this  Commission  schedules 
of  rates,  charges,  tolls,  rules  and  regulations  governing  the  fur- 
nishing of  said  interchanged  toll  service.    It  is  further 

Ordered,  That  the  finding  as  to  service,  hereinbefore  set  forth, 
shall  not  be  binding  upon  this  Commission  in  any  future  proceed- 
ing involving  the  matter  of  the  service  of  said  The  Elyria  Tele- 
phone Company. 

And,  this  order  having  been  made  and  entered  as  an  emer- 
gency order,  it  is  further 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
from  and  after  the  date  hereof. 


No.  2471 — In  the  Matter  of  the  Application  of  The  Worthington 
Light  and  Power  Company  for  Authority  to  Issue  and  Dispose 
of  Capital  Stocks. — ^Prayer  Granted. 


(Dated  February  2,  1922.) 

This  day,  it  appearing  to  th§^  Commission  from  the  verified  al- 
legations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary, 
this  matter  came  on  for  consideration  upon  the  application  of  The 
Worthington  Light  and  Power  Company,  (a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio),  asking  the  consent  and  authority  of  the  Commission  to 
issue  and  dispose  of  common  capital  stock  of  the  par  value  of  $17,- 
000.00  and  six  per  cent,  preferred  capital  stock  of  the  par  value  of 
$34,000.00,  the  proceeds  arising  from  the  sale  thereof  to  be  used : 

To  pay  the  expenses  incident  to  its  organization $  2,515.07 

To  pay  the  consideration  for  the  distribution  plant 
at  Butler,  Ohio,  the  purchase  of  which,  for  said 
consideration,  was  duly  consented  to  and  author- 
ized by  the  order,  this  day  made  and  entered  in 
proceeding  No.  2470 3,998.08 

To  provide  for  additions,  extensions  and  improve- 
ments to  said  Butler  plant 9,724.01 

To  construct  and  equip  a  transmission  line  connect- 
ing the  village  of  Butler  with  the  lines  of  The 
Ohio  Power  Company  at  Bellville,  Ohio 23,124.84 

To  provide  a  working  capital  and  stock  of  materials 

and  supplies  6,500.00 
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The  Commission,  being  fully  advised  in  the  premises,  finds 

from  the  pleadings  and  exhibits  filed  herein  and  its  independent 

inquiry  and  investigation  thereupon: 

That,  for  purchase  and  sale  purposes,  the  value  of  the 
said  distributing  plant,  to  be  purchased  by  the  applicant 
under  authority  of  the  order  this  day  made  and  entered  in 
proceeding  No.  2470,  is  the  sum  of  $3,998.08 ; 

That  the  expenses  of  applicant,  incident  to  its  organiza- 
tion and  the  equipment  and  furnishing  of  its  offices,  etc.,  will 
be  approximately  the  sum  of  $2,515.07 ; 

That  the  applicant  has  under  contract  or  in  contempla- 
tion, certain  additions,  extensions  and  improvements  to  said 
distribution  plant  in  the  Village  of  Butler,  and  the  construc- 
tion and  equipment  of  a  transmission  line  from  said  Village 
of  Butler  to  the  Village  of  Bellville,  Ohio,  the  cost  of  which 
the  Commission  estimates  at  the  sum  of  $6,029.24  and  $14,- 
810.48,  respectively ; 

That  the  applicant  should  have,  for  a  working  capital 
and  to  provide  and  adequate  stock  of  materials  and  supplies, 
the  sum  of  $4,000.00  and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $11,700.00  and  its  six  per  cent,  preferred  capital 
stock  of  the  par  value  of  $23,400.00  is  reasonably  required, 
and  the  money  to  be  procured  thereby  necessary  for  the 
acquisition  of  property,  the  pa3nnient  of  its  indebtedness,  the 
construction,  completion,  extension  and  improvement  of  its 
facilities  and  the  maintenance  of  its  service  an  aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  common  capital  stock  of  the  par  value  of 
$11,700.00  and  its  preferred  capital  stock  of  the  par  value  of  $23,- 
400.00  should  be  granted.     It  is,  therefore. 

Ordered,  That  said  The  Worthington  Light  and  Power  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  common  capital 
stock  of  the  par  value  of  eleven  thousand,  seven  hundred  dollars 
($11,700.00)  and  its  six  per  cent,  preferred  capital  stock  of  the 
par  value  of  twenty-three  thousand,  four  hundred  dollars  ($23,- 
400.00),  and  that  said  capital  stocks  be  sold  for  the  highest  price 
obtainable  but  not  less  than  the  par  value  of  said  common  capital 
stock  nor  less  than  eighty-five  percentum  of  the  par  value  of  said 
preferred  capital  stock.    It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  pre- 
ferred capital  stock  for  less  than  the  par  value  thereof  be  exting- 
uished pursuant  to  the  rules  and  regulations  heretofore  prescribed 
by  this  Commission.    It  is  further 
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Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stocks  be,  by  the  applicant,  devoted  to  and  used  for  the  follow- 
ing purposes,  and  no  others,  to- wit : 

The  payment  of  the  expense  of  organization,  or  pro- 
viding and  equipping  its  offices,  etc $  2,515.07 

The  payment  of  the  consideration  for  the  distribu- 
tion    plant  at  Butler,  Ohio,  the  purchase  of 
which,  by  the  applicant,  was  consented  to  and 
authorized  by  the  order,  this  day  made  and  en- 
tered in  proceeding  No.  2470 3,998.08 

The  provisions  of  the  additions,  extensions  and  im- 
provements to  said  Butler  plant  described  in  the 
*  estimate  appended  to  to  the  application  herein, 
the  cost  of  which  this  Commission  estimates  at 
the  sum  of 6,038.24 

The  construction  and  equipment  of  a  transmission 
line,  some  six  miles,  from  the  Village  of  Butler 
to  connect  with  the  lines  of  The  Ohio  Power 
Company  at  Bellville,  Ohio,  the  cost  of  which 
this  Commission  estimates  at  the  sum  of 14,810.48 

The  provision  of  a  working  capital  and  stock  of  ma- 
terials and  supplies 4,000.00 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  capi- 
tal stock  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 
It  is  further 

Ordered,  That  said  application,  insofar  as  it  asks  consent  and 
authority  to  issue  additional  common  capital  stock  of  the  par  value 
of  five  thousand,  three  hundred  dollars  and  preferred  capital  stock 
of  the  par  value  of  ten  thousand,  six  hundred  dollars  be,  and  here- 
by the  same  is  denied. 
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Where  a  Non-Resident  of  the  State  Dies  Leaving  Intangible  Prop- 
erty to  a  Legatee  Residing  in  Ohio,  and  Such  Intangibles  Are 
Held  by  an  Agent  Who  Also  is  a  Non-Resident,  Such  Intangible 
Property  is  Subject  to  Taxation  in  the  State  of  Ohio.  The  Bur- 
den is  Up<m  the  Taxing  OflScials  to  Establish  Facts  Constituting 
a  Wilful  Evasion  Before  a  50  Per  Cent  Penalty  Can  Be  Added. 


No.  2831— (Opinion  Dated  January  28,  1922.) 

Hon.  Robert  B.  McMullen,  Prosecuting  Attorney,  Hillsboro,  Ohio: 

Dear  Sir — ^This  department  acknowledges  the  receipt  of  your 

letter  of  recent  date  setting  forth  in  considerable  detail  facts   of 

which  the  following  statement  is  an  abstract: 

A  resident  of  Chicago,  Illinois,  died  in  1911,  leaving  a 
large  amount  of  intangible  personal  property  to  and  among 
certain  legatees,  one  of  whom  was  a  resident  of  Highland 
County,  Ohio.  In  1913  distribution  in  kind  was  made  of  assets 
in  the  hands  of  the  executor  in  Chicago,  consisting  of  intang- 
ibles, namely,  stocks,  bonds,  notes,  etc.  and  cash.  Such  distri- 
bution, however,  was  not  made  directly  to  the  legatee  in  Ohio, 
but  delivery  of  the  securities,  cash,  etc.,  was  made  to  an 
agent  of  such  legatee  residing  in  Chicago.  This  agent  re- 
ceived the  securities,  etc.  with  power  to  collect,  invest  and 
reinvest  as  he  might  think  best  and  pay  the  income  to  the 
legatee. 

Subsequently  the  legatee  resident  in  Ohio  died  and  his 
executors  appointed  in  Ohio  secured  the  assets  from  the  hands 
of  the  agent,  and  included  them  in  their  inventory  of  the 
assets  of  the  estate  of  their  testator.  The  amount  turned  over 
seems  to  be  somewhat  less  than  the  amount  originally  distri- 
buted to  the  agent,  and  is  in  different  form,  though  some  of 
the  original  securities  have  apparently  been  retained  in  tact. 

The  county  auditor  now  claims  authority  to  assess  the 
assets  turned  over  to  the  executors  in  Ohio  against  the  estate 
of  the  Ohio  decedent  for  the  five  yeats  preceding  and  to 
charge  thereon  omitted  taxes  and  penalty,  etc. 

You  ask  the  following  questions: 

"(1)  Are  the  assets  named  in  the  foregoing  statement  of 
facts  taxable  in  Ohio? 

(2)  If  said  assets  are  taxable  in  Ohio,  does  the  county 
auditor  have  the  right  under  Section  5398  of  the  General  Code 
or  any  other  section  of  the  General  Code  to  add  the  fifty  per 
cent  penalty?'* 

475 
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As  bearing  upon  the  first  question  the  following  statutes  of 

the  state  should  be  quoted: 

"Section  5328.  All  real  or  personal  property  in  this  state, 
belonging  to  individuals  or  corporations,  and  all  moneys, 
credits,  investments  in  bonds,  stocks,  or  otherwise,  of  persons 
residing  in  this  state,  shall  be  subject  to  taxation,  except  only 
such  property  as  may  be  expressly  exmpted  therefrom.  *  *  *" 

The  line  of  demarcation  between  tangibles  and  intangibles  is 
very  clearly  drawn  in  this  section:  the  tangibles  are  to  be  taxed 
because  of  their  situs  in  this  state;  the  intangibles  are  to  be  taxed 
because  their  owners  reside  in  this  state.  Putting  it  in  another 
way:  the  situs  of  the  tangibles  is  that  which  they  naturally  have 
independent  of  their  ownership;  while  the  situs  of  the  intangibles 
is  to  be  determined  by  that  of  the  owner,  on  the  maxim  that  mov- 
able things  follow  the  person,  which  maxim  is  very  clearly  declared 
m  Section  5328. 

However,  the  same  section  goes  on  to  provide  that: 

"Such  property,  moneys,  credits,  and  investments  shall  be 
entered  on  the  list  of  taxable  property  as  prescribed  in  this 
title." 

It  must  follow,  therefore,  that  if  there  is  any  inconsistency 
between  the  detailed  provisions  of  "this  title"  and  the  declaratory 
provisions  of  the  first  part  of  the  section  as  just  quoted,  the  de- 
tailed provisions  must  govern. 

This  statement  brings  us  to  some  of  these  detailed  provisions, 

v/hich  may  be  quoted  as  follows: 

"Section  5370.  Each  person  of  full  age  and  sound  mind 
shall  list  the  personal  property  of  which  he  is  the  owner,  and 
all  moneys  in  his  possession,  all  moneys  invested,  loaned,  or 
otherwise  controlled  by  him,  as  agent,  or  attorney,  or  on  ac- 
count of  any  other  person  or  persons,  company  or  corporation, 
and  all  moneys  deposited  subject  to  his  order,  check,  or  draft ; 
all  credits  due  or  owing  from  any  person  or  persons,  body 
corporate  or  politic,  whether  in  or  out  of  such  county ;  and  all 
money  loanM  on  pledge  or  mortgage  of  real  estate,  although 
a  deed  or  other  instrument  may  have  been  given  for  it.  if 
between  the  parties,  it  is  considered  as  security  merely.  The 
property  of  a  ward  shall  be  listed  by  his  guardian,  of  a  minor 
child,  idiot,  or  lunatic  having  no  guardian,  by  his  father,  if 
living,  if  not,  by  his  mother,  if  living,  and  if  neither  father 
nor  mother  is  living,  by  the  person  having  such  property  in 
charge ;  of  a  person  for  whose  benefit  propwty  is  held  in  trust, 
by  the  trustees ;  of  an  estate  of  a  deceased  person,  by  his  exe 
cutor  or  administrator:  of  corporations  whose  assets  are  in 
the  hands  of  receivers,  by  such  receivers ;  of  a  company,  firm. 
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or  corporation,  by  the  president  or  principal  accountingr  officer, 
agent  partner  or  agent  thereof;  and  all  surplus  or  undivided 
.    profits  held  by  a  society  for  savings  or  bank  having  no  capital 
stock,  by  the  president  or  principle  accounting  officer. 

Observe  in  this  section  the  separate  mention  of  different  rep- 
resentative capacities.  The  first  sentence  seems  to  be  limited  to 
"moneys,"  and  imposes  upon  a  representative  coming  within  the 
category  of  "agent  or  attorney"  the  duty  to  list  such  "moneys" 
controlled  by  him  for  another  as  such  agent  or  attorney.  The  last 
sentence  provides  for  guardians,  parents  of  minor  children,  trus- 
tees, executors,  administrators,  receivers  and  officers  of  corpora- 
tions; it  does  not  mention  agents  or  attorneys  generally;  so  that 
while  this  sentence  makes  it  the  duty  of  a  guardian,  trustee,  re- 
ceiver, etc.,  to  list  all  the  property  of  his  beneficiary,  it  cannot  be 
extended,  in  view  of  the  first  sentence  of  the  section,  so  as  to  im- 
pose upon  a  mere  agent  the  duty  of  listing  any  property  owned  by 
his  principal.  There  is,  of  course,  a  real  basis  for  this  distinction 
between  agents  and  other  fiduciaries ;  an  agent  possesses  authority 
delegated  in  fact ;  some  of  the  other  fiduciaries,  as  guardians,  exec- 
utors, etc.,  exercise  an  authority  delegated  by  law.  Moreover,  an 
agent  does  not  have  title,  though  he  may  have  possession  and  con- 
trol ;  he  is,  therefore,  not  the  owner ;  while  the  trustee,  for  example, 
has  possession,  title  and  legal  ownership. 

The  very  first  declaration  of  the  section  which  has  been  quoted 

is  that 

"Each  person  of  full  age  and  sound  mind  shall  list  the 
personal  property  of  which  he  is  the  owner," 

and  the  context  makes  it  clear  that  he  must  list  this  personal  prop- 
erty, and  indeed  all  of  his  intangibles  with  the  possible  exception 
of  moneys  in  the  possession  of  an  agent  (a  special  case  which  must 
be  considered  in  connection  with  your  question),  even  though  the 
control  and  management  of  the  intangibles  has  been  delegated  by 
him  to  an  agent.  For  example,  if  both  owner  and  agent  resided 
in  Ohio,  and  bonds,  stocks,  etc.,  of  the  owner  were  in  the  possession 
of  the  agent  for  investment  and  reinvestment,  this  section  would 
impose  the  duty  of  listing  upon  the  owner,  and  not  upon  the  agent. 
Sections  5371  and  5372-3  state  where  "a  person  required  to  list 
property  on  behalf  of  others"  shall  list  such  property  and  how  it 
shall  be  listed.  But  so  far  as  these  sections  depend  upon  Section 
5370,  it  is  clear  that  they  have  no  application  to  an  agent,  with  the 
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possible  exception  of  an  agent  having  moneys,  "invested,  loaned,  or 
otherwise  controlled  by  him." 

Section  5372-1  provides  as  follows: 

"Personal  property,  moneys,  credits,  investments  in  bonds, 
stocks,  joint  stock  companies  or  otherwise  in  the  possession 
or  control  of  a  person  as  parent,  guardian,  trustee,  executor, 
administrator,  assignee,  receiver,  official  custodian,  factor, 
agent  attorney,  or  otherwise,  on  the  day  preceding  the  second 
Monday  of  April  in  any  year,  on  account  of  any  person  or 
persons,  company,  firm,  partnership,  association  or  corpora- 
tion, shall  be  listed  by  the  person  having  the  posses- 
sion or  control  thereof  and  be  entered  upon  the  tax  lists  and 
duplicate  in  the  name  of  such  parent,  guardian,  trustee,  exe- 
cutor, administrator,  assignee,  receiver,  official  custodian,  fac- 
tor, agent  attorney  or  other  persons,  adding  to  such  name 
words  brieflly  indicating  the  capacity  in  which  such  person 
has  possession  of  or  otherwise  controls  said  property,  and  the 
name  of  the  person,  estate,  firm,  company,  partnership,  as- 
sociation or  corporation  to  whom  it  belongs;  but  the  failure 
to  indicate  the  capacity  of  the  person  in  whose  name  such 
property  is  listed  or  the  name  of  the  person,  estate,  firm, 
company  or  partnership,  association  or  corporation  to  whom 
it  belongs  shall  not  affect  the  validity  of  any  assessment 
thereof," 

This  section  seems  to  extend,  and  perhaps  to  modify,  Section 
5370  of  the  General  Code,  in  that  it  groups  together  the  "factor, 
agent,  or  attorney"  with  the  other  kinds  of  fiduciaries  mentioned  in 
Section  5370  and  to  require  the  same  sort  of  listing  of  all.  The  ques- 
tion submitted  by  you  will  therefore  have  to  be  considered  in  the 
light  of  this  section  as  well  as  of  Section  5370.  For  the  purpose  of 
argument  it  will  be  assumed  for  the  time  that  it  has  the  effect  of  re- 
quiring a  resident  agent  of  a  non-resident  principal  to  list  the  intan- 
gible assets  of  the  principal  which  are  in  his  possession  and  sub- 
ject to  his  control.  In  fact,  that  proposition  is  supported  by  abund- 
ant authority  both  in  Ohio  and  elsewhere  under  statutes  of  similar 
import. 

Take  it,  then,  that  if  both  agent  and  principal  were  residents 
of  Ohio,  the  duty  to  list  would  be  regarded  as  imposed  by  Section 
5372-1,  and  possibly  even  by  another  possible  interpretation  of  Sec- 
tion 5370  of  the  Greneral  Code,  upon  the  agent.  The  question  still 
remains  as  to  whether,  where  the  agent  is  not  amenable  to  the  stat- 
utes oif  the  state  so  that  Sections  5372-1  and  5370  cannot  apply  to 
him  because  he  is  a  non-resident,  the  first  provision  of  Section  6370 
applies  to  the  principal  and  requires  him  to  list  property  of  which 
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he  is  the  owner,  even  though  it  be  in  the  possession  of  a  non-resident 
agent. 

In  approaching  the  discussion  of  this  question  the  distinction 
above  noted  as  existing  between  executors,  administrators  and  trus- 
tees, on  the  one  hand,  and  mere  agents,  on  the  other,  ought  to  be 
observed.  Therefore,  the  conclusions  arrived  at  in  opinion  No.  2500 
addressed  to  the  Tax  Commission  of  Ohio,  (a  copy  of  which  is  en- 
closed herewith),  do  not  necessarily  control  the  present  question. 
That  opinion  dealt  with  the  question  of  the  taxability  of  the  interest 
of  a  beneficiary  of  a  trust,  the  trustee  of  which  was  a  non-resident, 
and  it  was  held  that  the  statutes  o  fthis  stae  did  not  reach  such 
interest. 

At  least  one  case  in  this  state  can  be  found  which  seems  to  be 
in  point  on  the  question  thus  raised — Connor  v.  Wilson,  9  Am.  Law 
Record,  752 ;  6  Ohio  Doc.  Rep.  941.  That  case  was  an  action  brought 
by  the  county  treasurer  to  collect  taxes  from  the  defendant  on  ac- 
count 0  fnotes  secured  by  mortgage  which  were  owned  by  him,  but 
which  were  at  the  time  they  were  assessed  for  taxes  actually  in  the 
State  of  Indiana  under  the  control  and  management  of  an  agent  of 
the  defendant,  who  was  authorized  to  invest  and  reinvest.  It  was 
also  distinctly  alleged  that  the  agent  had  paid  taxes  on  the  said 
notes  in  Indiana.  The  court  held  that  the  tax  was  properly  as- 
sessed. To  be  sure,  the  opinion  does  not  discuss  some  of  the  ques- 
tions which  seem  to  be  involved,  the  argument  being  devoted  to  the 
question  of  jurisdiction  of  the  state  to  tax  intangibles  owned  by  a 
i*esident.  Nevertheless,  some  of  the  statutes  which  have  been 
quoted  herein  were  in  force  at  the  time  this  case  was  considered 
and  decided,  and  it  is  a{  least  a  precedent. 

In  Lee  v.  Dawson,  8  C.  C,  365,  the  following  appear  in  the  head- 
note: 

"1.  Owners  of  intangible  property,  residents  of  Ohio, 
must  list  the  same  for  taxation,  even  though  the  same  is  un- 
der control  and  management  of  a  non-resident  agent  for  in- 
vestment and  collection. 

2.  A  non-resident  of  Ohio  is  not  required  to  list  his  in- 
tangible property  for  taxation,  notwithstanding  it  is  under 
the  control  of  a  resident  agent,  for  investment  and  collection.'' 

It  is  believed  that  the  second  proposition  laid  down  in  the  head- 
note  is  not  sustained  by  the  authorities. 

See  Grant  v.  Jones,  39  O.  S.,  506;  Meyers  v.  Seaberger, 
45  0.  S.,  232. 

The  court  seems  to  struggle  to  make  the  statutes  of  the  state 
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consistent  and  just  and  to  adhere  to  the  single  principle  that  mov- 
able things  follow  the  person,  regardless  of  whether  the  question  is 
as  to  the  taxation  of  the  intangible  property  of  a  non-resident  in 
the  hands  of  a  local  agent  having  authority  to  invest  and  reinvest 
or  the  converse  of  that  proposition. 

We  may,  however,  add  the  case  to  the  other  one  cited  as  a  prece- 
dent on  the  point  that  where  the  owner  resides  in  the  state  and  the 
agent  has  the  evidences  of  the  intangibles  outside  of  the  state,  with 
jwwer  over  the  fund,  the  owner  is  subject  to  taxation  in  the  state. 

Turning  to  the  authorities  from  outside  of  Ohio,  we  find  an  in- 
teresting interpretation  by  the  Court  of  Appeals  of  the  State  of  New 
York  of  statutes  something  like  those  which  have  been  considered, 
in  Boardman  v.  Supervisors,  85  N.  Y.,  359.  The  New  York  statute 
therein  construed  provided,  in  substance,  that 

"Every  person  shall  be  assesed  in  the  town  where  he  re- 
sides for  all  personal  estate  owned  by  him,  including  all  such 
personal  estate  as  is  in  his  possession,  or  under  his  control, 
as  agent,  trustee,  guardian,  executor  or  administrator." 

The  court  held  that  so  far  as  the  word  "agent"  (which  had 
been  incorporated  in  the  statute  by  amendment)  was  concerned, 
the  object  of  the  amendment  was  merely  to  reach  property  of  a  non- 
resident in  the  hands  of  a  resident  agent ;  so  that  where  the  owner 
resided  in  the  state  the  statute  had  no  application. 

If  this  principle  be  applied  to  our  own  statutes,  it  would  result 
in  requiring  an  agent  to  list  only  when  his  principal  is  a  non-resi- 
dent, and  in  all  other  cases  requiring  the  owner  to  list. 

On  the  other  hand,  however,  the  same  (5ourt,  shortly  afterward, 
in  People  v.  Smith,  88  N.  Y.,  576,  held  that  intangibles  owned  by  a 
resident  but  in  the  possession  of  a  non-resident  agent  with  author- 
ity to  invest  and  reinvest,  etc.,  were  not  taxable  in  New  York.  This 
case  is  squarely  in  point,  and  is  opposed  to  those  previously  cited. 

The  reasoning  of  the  court  appears  in  the  following  quotation : 

"It  cannot  be  supposed  that  the  legislature  intended  that 
our  citizens  should  be  subject  to  taxation  here  and  in  other 
states  also  upon  the  same  property,  or  that  it, would  tax  in 
the  hands  of  agents  here  securities  belonging  to  non-resident 
owners,  while  it  denied  the  right  of  other  states  to  tax  the 
securities  of  our  citizens  in  the  hands  of  agents  there." 

Boardman  v.  Supervisors,  supra,  was  distinguished  on  the 
ground  that  the  principal  and  agent  were  both  residents  of  New 
York  in  that  case.     The  court  admitted  that  New  York  had   the 
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power  to  apply  the  principle  of  business  situs  to  intangibles  con- 
trolled by  resident  agents  or  non-resident  principals,  and  to  deny  it 
as  to  intangibles  controlled  by  non-resident  agents  of  resident  prin- 
cipals, but  on  a  construction  of  the  whole  law  of  the  state  decided 
that  this  was  not  the  legislative  intention,  and  that,  the  intention 
to  require  the  resident  agent  of  a  non-resident  principal  to  list  the 
intangibles  controlled  by  him  being  clear,  the  converse  of  the  propo- 
sition which  would  be  necessary  to  avoid  double  taxation  was  also 
a  part  of  the  legislative  intent. 

It  must  be  admitted  that  if  we  say  that  the  owner  in  the  case 
about  which  you  inquire  should  have  returned  the  property  in  ques- 
tion for  taxation  in  Ohio,  the  property  itself  is  subject  to  double 
taxation  if  the  stat\ites  of  Illinois  are  like  those  of  Ohio;  for  the 
Illinois  agent  could  have  been  taxed  upon  the  securities  and  money 
in  Illinois,  and,  if  the  location  of  the  parties  had  been  reversed, 
would  have  been  so  taxed  in  Ohio.  It  must  be  further  admitted 
that  there  is  much  reason  in  presuming  against  such  a  legislative 
policy ;  yet  the  Ohio  lower  court  cases  which  have  been  cited  make 
it  impossible  to  dismiss  the  question  on  any  such  presumption. 

Another  decision  to  the  same  effect  is  Poppleton  v.  Yamhill 
County,  18  Ore.,  377.  This  case  follows  People  v.  Smith,  supra, 
and,  like  it,  is  based  upon  a  construction  of  the  statutes  of  the  tax- 
mg  state. 

See  also :  Fisher  v.  Commissioners,  19  Kas.,  414. 

There  are  decisions  the  other  way,  some  of  them  depending 

upon  particular  construction  of  the  local  statutes,  as 

Seldon  v.  Brooke,  104  Va.,  832 ;  Hunt  v.  Perry,  165  Mass., 
287.  (express  provision  of  statute.) 

However,  it  is  rather  clear  from  these  and  other  cases  which 

might  be  cited,  and  which  are  referred  to  in  the  note  in  36  L.  R.  A. 

(N.  S.),  295-298,  that,  as  the  annotater  states: 

"Whether  or  not  the  rule  of  immunity  at  the  owner's 
domicile,  as  to  personal  property  which  has  acquired  a  situs 
for  taxation  in  another  jurisdiction,  will  eventually  be  ex- 
tended, as  a  principle  of  constitutional  law,  to  intangible  as 
well  a«^  tangible  personalty,  it  is  apparent  from  the  cases  ♦  ♦  ♦ 
that  the  tendency  of  the  courts  is  to  extend  such  rule,  at  least 
as  a  rule  of  statutory  construction,  to  intangible  personalty, 
where  the  terms  of  the  statute  ♦  ♦  ♦  are  not  explicit  but  are 
susceptible  of  construction  on  the  point.'' 

The  answer  to  the  annotator's  question  of  constitutional  law  is 
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apparently  furnished  by  Trust  Co.  v.  Louisville,  245  U.  S.,  54, 
wherein  it  was  held,  in  the  language  o  fthe  head-note,  that: 

"Deposits  in  a  bank  in  the  city  in  which  the  depositor 
carried  on  a  business  from  which  such  deposits  are  derived,  but 
belonging  absolutely  to  him,  and  not  used  in  the  business  are 
subject  to  a  tax  upon  the  person  against  him  in  the  city  of  his 
residence,  in  another  state,  whether  or  not  they  are  subject  to 
tax  in  the  state  where  the  business  is  carried  on." 

In  other  words,  the  Supreme  Court  in  this  case  reaffirmed  its 
oft-declared  proposition  that  duplicate  taxation  by  different  states 
is  not  in  conflict  with  the  constitution  of  the  United  States.  This 
proposition,  of  course,  has  nothing  to  do  with  the  question  of  statu- 
tory construction,  which  lies  at  the  bottom  of  the  main  question 
now  under  consideration.  An  elaborate  collection  of  the  authori- 
ties directly  and  remotely  bearing  upon  the  question  is  found  in  a 
note  to  Insurance  Co.  v.  Board  of  Assessors,  221  U.  S.,  346,  L.  R.  A., 
1915C,  903;  see,  particularly,  pages  914  et  seq. 

It  must  be  concluded  that,  taking  the  country  at  large,  theweight 
and  thend  of  the  authorities  is  against  the  lower  court  Ohio  de- 
cisions, and  in  favor  of  interpreting  statutes  that  are  not  absolutely 
clear  on  their  face  as  embodying  some  consistent  and  definite  policy 
with  respect  to  the  adoption  or  rejection  of  the  principle  of  business 
situs  as  a  limitation  upon  the  broader  principle  that  movable  things 
follow  the  person.  But,  as  repeatedly  asserted  herein,  the  ques- 
tion is  ultimately  one  of  statutory  construction,  for  that  the  state 
has  the  power  to  apply  the  principle  of  business  situs  where  the 
owner  is  a  non-resident  and  the  agent  in  whom  the  proper  degree 
of  control  is  vested  as  a  resident,  and  at  the  same  time  to  reject  that 

principle  and  apply  the  unmitigated  principle  that  movable  things 
follow  the  person  when  the  situation  is  reversed  and  the  owner  is  a 
resident  while  the  controlling  agent  is  a  non-resident,  can  scarcely 
be  denied  in  spite  of  some  decisions  to  the  contrary.  At  least  one 
of  the  Ohio  cases  loses  its  force  because  it  denies  the  whole  prin- 
ciple of  business  situs,  which  cannot  be  denied  successfully  in  Ohio 
or  elsewhere  at  the  present  time.  The  other  case  cited  is  weakened 
by  the  fact  that  the  whole  qustion  of  the  acquisitioin  of  a  taxable 
business  situs  by  intangibles  in  the  possession  of  an  agent  having 
authority  to  invest  and  reinvest  was  ignored  or  overlooked. 

As  a  result  of  all  the  foregoing,  this  department  feels  that  the 
question  submitted  cannot  be  regarded  as  settled  in  the  sense  that 
if  it  were  litigated  to  a  finish  the  outcome  could  be  predicted  with 
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certainty.  Whether  the  assets  named  in  your  statement  are  tax- 
able in  Ohio  or  not  depends  upon  the  interpretation  which  should 
be  given  to  the  Ohio  statutes.  These  statutes  are  in  a  state  of  some 
confusion.  Some  of  them,  as,  for  example,  Section  5328  standing 
alone,  return  an  unequivocal  affirmative  answer  to  the  question, 
and  doubt  is  raised  by  considering  others.  On  the  whole,  however, 
it  is  the  better  judgment  of  this  department  that  the  assets  should 
be  regarded  as  taxable  in  this  state,  in  the  sense  that  the  adminis- 
trative officer  who  has  to  act,  namely,  the  county  auditor,  would 
hardly  be  warranted  in  withholding  the  exercise  of  his  powers. 
This  conclusion  is  supported  by  sucjh  decisions  as  there  are  in  Ohio, 
however  open  to  criticism  those  decisions  may  be. 

The  second  question  submitted  involves  consideration  of  Sec- 
tion 5398  of  the  General  Code,  which  provides  as  follows : 

"If  a  person  required  to  list  property  or  make  a  return 
thereof  for  taxation,  either  to  the  assessor  or  the  county  audi- 
tor, in  the  year  1911  or  in  any  year  thereafter  makes  a  false  re- 
turn or  statement,  or  evades  making  a  return  or  statement,  the 
county  auditor  for  each  year  shall  ascertain  as  near  as  practic- 
able, the  true  amount  of  personal  property,  moneys,  credits, 
and  investments  that  such  person  ought  to  have  returned  or 
listed  for  the  year  1911  or  for  any  year  thereafter  for  which 
the  inquiries  and  corrections  provided  for  in  this  chapter  are 
made.  To  the  amount  so  ascertained  as  omitted  for  each  year 
he  shall  add  fifty  per  cent.,  multiply  the  omitted  sum  or  sums, 
as  increased  by  said  penalty  by  the  rate  of  taxation  belong- 
ing to  said  year  or  years,  and  accordingly  enter  the  amount 
on  the  tax  lists  in  his  office,  giving  a  certificate  therefor  to  the 
county  treasurer  who  shall  collect  it  as  other  taxes." 

This  section  must  be  contrasted  with  Section  5399,  which  pro- 
vides for  the  listing  of  omitted  personal  property  in  the  event  the 
person  required  to  list  it  "fails  to  make  a  return  or  statement" ;  it 
does  not  provide  for  the  addition  of  any  penalty.  In  other  words, 
the  statutes  of  the  state  draw  a  line  between  mere  failure  to  list 
property  that  should  have  been  listed  and  evasion  or  the  making  of 
false  returns ;  so  that  we  cannot  say  that  every  failure  to  list  is  in 
law  to  be  treated  as  an  evasion  or  the  making  of  a  false  return. 

The  test  of  distinction  which  the  cases  have  drawn  from  these 
statutes  is  predicated  upon  fraud.  Fraud  may  consist  of  a  design 
to  mislead  and  deceive,  and  possibly  of  such  culpable  negligence  in 
the  making  of  a  return  as  carries  with  it  the  consequences  of  inten- 
tion to  defraud,  i.  e.,  the  fraud  may  be  actual  or  constructive. 

See:  Ratterman  v.  Ingalls,  48  O.  S.,  468;  Probasco  v. 
Raine,  50  O.  S.,  378. 
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The  decedent  who  failed  to  list  this  property  cannot,  of  course, 
be  examined.  It  will  be  for  the  county  auditor  in  the  first  instance, 
and  ultimately  for  a  court,  to  decide  whether  the  course  of  the  de- 
cedent was  based  upon  a  bona  fide  belief  that  the  property  so  held 
was  not  taxable.  If  it  should  appear  that  he  had  been  advised  by 
counsel  or  taxing  officials  that  that  was  the  case,  such  circum- 
stances would  go  far  to  show  good  faith  on  his  part.  The  facts 
seem  to  negative  any  idea  of  culpable  negligence,  and  the  choice 
would  seem  to  lie  between  a  deliberate  intention  to  evade  and  a 
bona  fide  belief  in  a  right  to  omit  the  assets  in  question  from  the 
tax  return  of  the  decedent.  This  department  cannot  say,  without 
more  facts  than  seem  to  be  at  present  available,  what  conclusion 
of  law  should  be  reached.  Care  must  be  taken,  however,  to  distin- 
guish between  two  things  which  have  not  the  same  legal  effect, 
viz.,  a  device  to  escape  taxation,  and  the  willful  evasion  of  the  duty 
to  list  taxable  property.  The  facts  stated  raise  a  very  strong  in- 
ference that  the  testator  was  seeking  to  avoid  taxation  of  the  assets 
which  he  left  in  Illinois ;  yet,  he  may  have  been  advised,  and  it  may 
have  been  his  bona  fide  belief  that  by  following  this  course  of  con- 
duct he  escaped  the  duty  to  list  this  property  for  taxation.  If  that 
should  prove  to  be  the  actual  state  of  affairs,  it  would  be  the  opinion 
of  this  department  that  the  fifty  per  cent  penalty  could  not  be 
added.  The  case  would  be  comparable  to  that  of  a  person  sending 
valuable  tangible  property  out  of  the  state  so  as  to  escape  its  taxa- 
tion in  this  state,  or  actually  removing  his  domicile  from  this  state 
with  no  motive  than  to  escape  the  payment  of  taxes  on  his  intangi- 
bles therein ;  in  either  event,  the  motive  to  evade  would  be  imma- 
terial, and  in  fact  the  evasion  would  be  perfect.  In  the  case  put, 
were  the  facts  as  assumed,  the  only  difference  would  be  that  the 
testator  might  have  been  mistaken  as  to  the  legal  effect  of  what  he 
did. 

But  if  on  the  other  hand,  the  testator  had  not  been  advised 
that  the  property  held  by  his  Illinois  agent  was  exempt  from  taxa- 
tion in  Ohio,  or  did  not  in  good  faith  believe  that  such  was  the 
case,  then  it  might  follow  that  the  kind  of  willful  evasion  about 
which  the  statute  speaks  would  be  predicated  of  his  failure  to  list 
the  property. 

Finally,  inasmuch  as  the  fifty  per  cent  penalty  involves  a  for- 
feiture, the  burden  rests  upon  the  taxing  officials  to  establish  facts 
from  which  a  legal  conclusion  of  willful  evasion  can  be  effected. 
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SYLLABI  OF  REPORTED  CASES 

No.  16764 — Frank  Farber  et  al.  v. 
The  City  of  Toledo.  Error  to  the 
Court  of  Appeals  of  Lucas  County. 

Matthias,  J. 

1.  The  provisions  of  the  Constitu- 
tion (Section  19,  Article  I)  are  not 
violated  by  a  requirement  of  law  that 
an  owner  of  property  abutting  upon 
a  proposed  street  improvemetit  must 
make  claim,  within  a  reasonable  time 
after  notice  therein  specified,  for  any 
damages  caused  his  property  thereby 
or  that  failure  so  to  do  will  consti- 
tute a  waiver  and  bar  a  subsequent 
action  for  damages. 

2.  But  before  a  property  owner 
may  be  held  to  have  waived  a  claim 
for  damages  to  or  compensation  for 
property  affected  or  taken  by  a 
change  of  the  grade  of  the  street 
upon  which  his  property  abuts,  it 
must  appear  that  such  property  own- 
er has  had  notice  of  such  proposed 
change  of  grade. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker  and  Jones,  JJ.,  concur. 

No.  17223— The  State,  ex  rel.  Wal- 
ter S.  Ruff,  Prosecuting  Attorney  of 
Stark  County,  v.  The  Northern  Ohio 
Traction  &  Light  Co.  In  quo  war- 
ranto. 

Jones,  J. 

1.  A  franchise  resolution  adopted 
by  a  board  of  county  commissioners, 
and  accepted  by  the  grantee,  granting 
the  franchise  upon  condition  that  the 
latter  begins  the  removal  of  its  old 
tracks  and  the  construction  of  new  by 
July  1,  1920,  is  not  such  a  condition 
precedent  as  will  authorize  a  forfeit- 
ure of  the  grant  if  the  condition  is  not 
then  complied  with,  in  the  absence  of 
a  provision  creating  a  forfeiture  for 
such  non-compliance. 

2.  A  franchise  resolution  effective 
on  December  1,  1919,  contained  provi- 
sions for  the  payment  to  the  grantor 
of  three  installments  of  $25,000  each, 
payable  respectively  on  July  1,  1920; 


July  1,  1921,  and  July  1,  1922;  it  also 
provided  that  if  the  grantee  failed  to 
pay  the  several  installments  when  due 
as  therein  provided  no  rights  should 
be  deemed  to  have  vested  ''after  said 
third  installment  is  due;  but  all  its 
rights  hereunder  shall  then  be  deemed 
to  be  terminated."  Held:  The  non- 
payment of  the  second  installment  at 
the  time  provided  will  not  sustain  a 
forfeiture,  or  authorize  a  judgment 
of  ouster,  under  the  terms  of  the 
grant. 

Demurrer  sustained. 

Johnson,  Robinson  and  Mathias, 
JJ.,  concur.  Marshall,  C.  J.,  Hough 
and  Wanamaker,  JJ.,  concur  in  the 
judgment. 

No.  16912— Chandler  &  Taylor  Co. 
V.  Southern  Pacific  Co.  Error  to  the 
Court  of  Appeals  of  Hamilton  County. 

Jones,  J. 

1.  Such  interpretation  must  be 
given  a  provision  of  the  constitution 
as  will  promote  the  object  of  the  peo- 
ple in  adopting  it,  and  narrow  and 
technical  definitions  of  particular 
words  should  be  avoided.  In  obedi- 
ence to  this  rule  the  term  "judg- 
ments," appearing  in  Section  6,  Ar- 
ticle IV  of  the  Constitution  as  amend- 
ed in  1912,  is  used  in  its  broad  and 
generally  accepted  meaning  and  not 
in  that  restricted  meaning  formerly 
given  it  by  the  legislature  in  Section 
11682,  General  Code.  The  term  com- 
prehends all  decrees  and  final  orders 
rendered  by  a  court  of  competent  jur- 
isdiction and  which  determine  the 
rights  of  parties  affected  thereby. 

2.  An  order  vacating  a  default 
judgment  upon  motion  of  the  defend- 
ant, filed  at  the  same  term,  but  more 
than  three  days  after  its  rendition,  is 
not  a  final  determination  of  the  rights 
of  the  parties  and  is  not  reviewable 
unless  the  court  abuses  its  discretion 
in  making  it. 

Judgment  affirmed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Matthias, 
JJ.,  concur. 


485 


486 


Department  Reports 


No.  17099— The  State,  ex  rel.  City 
of  Dayton,  v.  George  W.  Bish,  County 
Auditor  of  Montgomery  County,  Ohio, 
et  al. 


No.  17109— George  W.  Bish,  County 
Auditor  of  Montgomery  County,  Ohio, 
et  al.  V.  The  State,  ex  rel.  City  of 
Dayton. 

Error  to  the  Court  of  Appeals  of 
Montgomery  County. 

Jones,  J. 

1.  The  budget  commissioners  can- 
not be  compelled  to  approve  and  cer- 
tify, as  part  of  the  tax  levy  of  a  city, 
an  amount  sufficient  to  pay  interest 
and  sinking  fund  on  bonds  for  the 
city's  portion  of  the  cost  of  a  street 
improvement  if  the  item  sought  to  be 
approved,  together  with  other  local 
levies  combined,  exceeds  the  fifteen- 
mill  limitation  stipulated  in  Section 
5649-5b,  General  Code. 

2.  Although  the  charter  of  the  city 
authorizes  such  a  levy  "in  addition  to 
all  other  taxes  authorized  by  law," 
such  authority  is  controlled  and  limit- 
ed by  the  foregoing  section.  (State, 
ex  rel.  Toledo  v.  Cooper,  97  Ohio  St., 
86,  followed  and  approved.) 

3.  The  •  power  of  municipalities, 
both  to  incur  debts  and  to  levy  taxes, 
may  be  restricted  or  limited  by  law. 
And  a   municipality,  by  adopting    a 


charter,  cannot  escape  from  limita- 
tions imposed  thereon  by  the  general 
assembly. 

4.  Sections  5649-2  to  5649-5b.  Gen- 
eral Code,  impose  limitations  upon 
taxing  districts  in  making  levies  for 
local  purposes.  Such  taxing  districts 
may  not  make  an  additional  levy  for 
the  payment  of  interest  and  sinking 
fund  on  bonds  issued  for  the  purpose 
of  fire  equipment  and  apparatus,  if 
such  additional  levy  (though  within 
the  fifteen-mill  limitation)  is  outside 
of  the  ten-mill  limitation  provided  for 
in  Section  5649-2,  General  Code,  un- 
less such,  addition  levy  is  to  provide 
for  an  indebtedness  incurred  by  a 
vote  of  the  people.  Such  vote  must 
be  one  authorized  by  law  and  requires 
the  approval  of  two-thirds  of  the 
voters  voting  upon  the  question  of  is- 
suing bonds,  as  provided  by  Sections 
3942  to  3947,  General  Code.  A  ma- 
jority vote  authorized  by  ordinance  is 
not  comprehended  within  the  meaning 
of  Section  5649-2,  General  Code. 

Judgrment  affirmed  in  cause  No. 
17099. 

Judgment  reversed  and  judgment 
for  plaintiff  in  error  in  cause  No. 
17109. 

Marshall,  C.  J.,  Johnson,  Hough, 
Robinson  and  Matthias,  JJ.,  concur. 
Wanamaker,  J.,  concurs  in  the  judg- 
ments. 
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NEW  CORPORATIONS 

The  Edgar  Thurston  Co.,  Fremont, 
$5,000.  H.  W.  Johnston,  Frank  Bueh- 
ler,  Harold  E.  Culbert,  Harry  L. 
Younker,  C.  Keith  Vidler. 

The  Lite-Star  Oil  Products  Co., 
Upper  Sandusky,  $30,000.  Karl 
Trautman,  C.  J.  Orwig,  D.  C.  Parker, 
A.  P.  Johnson,  R.  D.  ii'erkins. 

The  Piqua  Ice  Creeper  Co.,  $20,000. 
G.  L.  Sweny,  Mary  Catherine  Sweny, 
John  A.  Rayner,  T.  H.  Norr,  Francis 

E.  Jones. 

The  Ohio-Kentucky  Distillery  & 
Warehouse  Co.,  Lynchburg,  $250,000. 
Thomas  E.  Darlington,  Howard  T. 
Witherby,  Laurence  J.  Williamson, 
August  J.  Renner. 

The  Farmers  and  Traders  Bank, 
Jamestown,  $50,000.  J.  C.  Brown,  R. 
W.  Zimmerman,  R.  J.  Moorman,  C. 
D.  Lackey,  Bert  Limes. 
•  The  Thirty-Six  Hundred  Eight 
Euclid  Ave.  Realty  Co.,  Cleveland, 
$10,000.  J.  G.  Bachman,  B.  S.  Brady, 
N.  K.  Dorr,  A.  Cullen,  H.  L.  Stuhl- 
bereer. 

The  Seldon  Excavating  Co.,  Cleve- 
land, $25,000.  M.  J.  Minaden,  Frank 
Mercurio,  Miranda  Minaden,  Emily 
M.  Minaden,  D.  J.  Lombardo. 

The  Knickerbocker  Mortgage  Co., 
Cleveland,  $450,000.  Wm.  R.  Par- 
mele,  W.  S.  Hanna,  L.  G.  Bradley,  M. 
M.  Morris,  Fred  E.  Pfeiffer. 

The  Firestone  Park  Insurance  Co., 
Akron,  $5,000.  Thomas  Clements, 
Bernard  M.  Robinson,  S.  G.  Wonders, 

F.  Doyle,  M.  L.  Freeman. 

The  City  Ice  Supply  &  Coal  Co.,  Co- 
lumbus, $50,000.  Edward  Prior,  Wal- 
ter F.  Heer,.  Oscar  F.  Wischers,  Edw. 
Prior,  Jr.,  W.  H.  Jones. 

The  Sheridan  Apartment  Co.,  Cleve- 
land $500.  Edw.  C.  Daoust,  C.  A. 
Alexander,  John  H.  Schultz,  R.  L. 
Haverick,  N.  J.  Horsburgh. 

The  Bebout  Printinj?  Co.,  Cleveland, 
$25,000.  R.  C.  Wheeler,  Fred  N.  Be- 
bout,  R.  Daniels,  Jas.  F.  Klamert, 
Alfred  Heckler. 

The  Robert  L.  Seeds  Co.,  Columbus, 
$25,000.  Shelby  J.  Edwards,  M.  Ken- 
neth Seeds,  Ian  S.  Seeds,  Anita  S. 
Brenneman,  Anna  B.  Seeds. 


Tne  Buckeye  Cement  Block  &  Sup- 
ply Co.,  Girard,  ^15,000.  Peter  Yakle- 
vich,  John  Yaklevich,  John  Nimanich, 
Jonn  Juvancie,  FranK  Lizler,  Jr. 

ihe  Achbach-Williams  Baking  Co., 
St.  Marys,  ^10,000.  G.  Edward  Ach- 
bach,  Ruth  E.  Achbach,  Guy  F.  Wil- 
liams, Donald  Kirsch. 

The  Residence  Mortgage  Co.,  Cleve- 
land, $300,000.  F.  J.  Greiner,  Wm.  P. 
Frey,  W.  J.  Bauknet,  Elmer  C.  Geh- 
ring,  Walter  T.  Young. 

The  Colonial  Fuel  Co.,  Columbus, 
$25,000.  W.  H.  Plant,  E.  E.  Plant,  L. 
W.  Cargill,  L.  H.  Recob,  I.  N.  Gard- 
ner 

The  Ajax  Brass  Co.,  Cleveland, 
$10,000.  M.  A.  Galloway,  R.  M.  Han- 
Ion,  H.  R.  Sup,  A.  E.  Noe,  Alice  Vel- 
1am. 

The  Gertch-Baldwin  Co.,  Youngs- 
town,  $3,000.  John  G.  Geltch,  Wil- 
lard  C.  Baldwin,  Frances  Baldwin, 
Flora  O.  Geltch,  Benj.  R.  Roth. 

The  S.  R.  Light  Co.,  McComb,  $40,- 
000.  S.  R.  Light,  B.  B.  Kelley,  D.  L. 
Urosser,  Emma  Light,  F.  P.  Williams. 

The  Solar  Appliance  Co.,  Cleveland, 
$10,000.  Paul  J.  Gnau,  H-  Z-  SUudt, 
Efiie  Aungst,  Marian  L.  Fowler,  Anna 
A.  Aman. 

The  Toledo  Stamp  &  Stencil  Co., 
Toledo,  $35,000.  H.  E.  Willard,  A.  W. 
Caldwell,  J.  W.  Lane,  Frank  H.  Geer, 
Frank  G.  Aigrisse. 

The  W.  J.  Whitacre  Co.,  Cincinnati, 
$50,000.  W.  J.  Whitacre,  Herbert 
Shaffer,  Thos.  Howard,  Jr.,  Emma  E. 
Whiteacrer  L.  Meiller. 

The  Akron  Cylinder  Grinding  Co., 
Akron,  $10,000.  George  F.  Betz, 
Oscar  Froche,  John  E.  Betz,  H.  H. 
Stehle,  Bernard  J.  Amer. 

The  Reliable  Embroidery  Co.,  Cleve- 
land, $10,000.  R.  Gold,  Mary  C.  Dietz, 
Catherine  Dietz,  H.  Bernstein,  S. 
Lacs. 

The  Chas.  0.  Graham  &  Co.,  Co- 
lumbus, $25,000.  Chas.  0.  Graham, 
James  W.  Miles,  Florence  Graham, 
Hertha  A.  Miles,  L.  M.  Graham. 

The  Baer  Brothers  Co.,  Cincinnati, 
$75,000.  Isador  L.  Baer,  Ben  F.  Baer, 
Chas.  H.  Rosenthal,  Charles  H.  Ros- 
enthal, Michael  Hayman. 
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The  Rayolight  Co.,  Toledo.  J.  E. 
Carr,  H.  A.  Keeler,  A.  T.  Goorley,  A. 
C.  Ruihley,  H.  G.  Wall.     (J500.00). 

Ihe  Hawthorne  Construction  Co., 
Cleveland,  $500.  Charles  K.  Arter, 
C.  M.  Horn,  Charles  Follett,  Orville 
Smith,  Neil  P.  Beall. 

The  Lorain  Waste  Products  Co.,  Lo- 
rain, $50,000.  D.  Widzer,  B.  Jaffe, 
Eloise  Larkin,  R.  Jaffe,  Agnes  G. 
Alger. 

The  Erb  Tractor  Co.,  Youngstowi^, 
125.000.  Clarence  P.  Erb,  Helen  M. 
Erb,  Thomas  F.  O'Dea,  Howard  H. 
Wendelken,  Carl  Armstrong. 

The  J.  T.  Valassis  Co.,  Bellevue, 
$25,000.  J.  T.  Valassis,  James  Shef- 
field, A.  E.  Bores,  George  Valassis, 
Nick  Pontikos. 

The  Columbiana  Cylinder  Grinding 
Co.,  Columbuiana,  $5,000.  Clarence 
R.  Heck,  George  V.  Frye,  Ray  E.  Har- 
rold,  Wassie  D.  Harrold,  Mae  K.  Frye. 

The  Accredited  Finance  Co.,  Cleve- 
land, $500.  W.  E.  Brandt,  Byron  D. 
Kuth,  P.  D.  Harvey,  Samuel  Dwor- 
kowitz,  Harry  R.  Ried. 

The  Haag  Construction  Co.,  Cleve- 
land, $500.  C.  H.  Haag,  T.  L.  Wilkin- 
son, M.  F.  Kunkel,  Chas.  W.  Henn, 
Chalmers  M.  Hamill. 

The  Joseph  Phillips  Co.,  Cincinnati, 
$50,000.  Joseph  Phillips,  Ernest  G. 
Benecke,  M.  A.  Abel,  Lucille  E.  Paul, 
A.  L.  Tisehbein. 

The  Byrnes-Con  way  Co.,  Cincinnati, 
$50,000.  Joseph  A.  Byrnes,  John 
Reardon,  August  J.  Knapp,  Hugh  L. 
Conway,  Emil  E.  Hoffman. 

The  Canal  Winchester  Bank,  Canal 
Winchester,  $50,000.  Clement  V. 
Moore,  Edwin  B.  Woods,  John  L. 
Moore,  Anna  M.  Moore,  Warren  J. 
Moore. 

The  Buell  Construction  Co.,  Cleve- 
land, $500.  S.  L.  Buell.  T.  A.  McCas- 
len.  John  W.  McCaslen,  L.  A.  O'Neil, 
H.  M.  Dwyer. 

The  Cadiz  Theater  Co..  Cadiz..  $10.- 
000.  R.  H.  Minteer,  Elizabeth  Min- 
teer,  Edw.  B.  Gray,  0..  C.  Gray,  Ruth 
Minteer. 

The  Tumlenot  Co.,  Cincinnati,  $10,- 
000.  Frank  E.  Wisnewski.  Edmund 
Wisnewski,  Gladys  Carew  Wisnewski, 
Wm.  F.  Ahlers,  Adele  M.  Ahlers. 

The  City  Awning  and  Supply  Co., 
Cleveland.  $10,000.  Neg  Davis,  John 
R.  Love,  Paul  M.  Gillespe,  S  M.  Mit- 
chipl,  G.  M.  Love.  B.  M.  Gillcapie. 

The  New  Haven  Electric  Light  & 
Power  Co.,  New  Haven,  $10,000.  R. 
C.   Snyder,  R.   E.  Vanwagner,  G.  W. 


Smith,  W.  E.  Garrett,  E.  D.  New- 
man. 

The  Schechet  Realty  Co.,  Cleveland, 
$10,000.  Anna  D.  Glora,  Charles 
Kochen,  William  Schechet,  Charles 
Schechet,  H.  Bailys. 

The  Cleveland  Sporting  Club  Co., 
Cleveland,  $10,000.  Samuel  Burgert, 
Robert  J.  Selzer,  A.  H.  Parratt,  Irene 
Riester,  Cornelius  H.  Myers. 

The  Farmers  Commission  Co.,  Day- 
ton, $25,000.  C.  E.  Brown,  Arthur 
Spohr,  J.  E.  Cain,  H.  L.  Wells,  Earl 
W.  Beal. 

The  Ohio  Wholesale  Dry  Goods  Co., 
Cleveland,  $50,000.  Abraham  Kosh- 
etz,  Norman  Rabinovitz,  Arnold  M. 
Freed,  J.  Goldman,  B.  H.  Schwartz. 

The  Heavy  Duty  Apron  Co.,  Akron, 
$500.  Edward  Arenson,  Samuel  Aren- 
son,  Louis  H.  M.  Arenson,  Haskel  J. 
Arenson,  Myer  Wise. 

The  Kurtz  Construction  Co.,  Akron, 
$10,000.  Arthur  S.  Harris,  A.  F. 
Krumroy,  J.  W.  Watson,  C.  E.  Krum- 
roy,  R.  L.  Cottrell. 

The  Morrow  Radio  Co.,  Springfield, 
$10,000.  Lorenz  A.  Morrow,  Louis  E. 
Bauer.  Richard  F.  McNett,  John  M. 
Morrow,  W.  M.  Bruce,  Jr. 

The  Settle  Lumber  Co.,  Cincinnati, 
$60,000.  W.  H.  Clephane,  Mrs.  Nettie 
B.  Clephane,  Chas.  S.  Settle,  Geo.  L. 
Wright. 

The  Benneche-McDonnell  Co.,  Mar- 
ion, $10,000.  H.  W.  Benneche,  John 
H.  McDonnell,  C.  S.  La  whom,,  Carrie 
Bennche,  Bamadette  McDonnell. 

The  Tower  Producers  and  Refiners 
Co.,  Cleveland,  $100,000.  H.  M. 
Greenbaum,  M.  Shaberman,  William 
R.  Rringle,  William  B.  Woods,  H.  L. 
Eastman. 

The  W.  Rauh  &  Mack  Shirt  Co., 
Cincinnati,  $600,000.  Jacob  W.  Mack, 
Ralph  W.  Mack,  Abram  A.  Rousheim, 
Joseph  L.  Lackner.  I.  Newton  Trager. 

The  Maplette  Vending  Co.,  Cleve- 
land, $1,500.  Nelson  P.  LaGanke, 
George  F.  Butler,  Chester  H.  Gumey, 
George  W.  Gumey,  Harvey  E.  Gumey. 

The  Danville  and  Bnckeve-City  Re- 
alty Co..  Danville  $10,000.  C.  B. 
Teipe  Thomas  B.  Durbin,  H.  A.  Low- 
er, Julius  A.  Smith.  J.  Roman  Weber. 

The  Oueen  City  Rubber  Co..  Cincin- 
nati, $10,000.  C.  F.  Davis,  Jr.,  Les- 
ter A.  Jaffe,  Robert  P.  Goldman,  Mag- 
dalen Steinert,  Hazel  Jaffe. 

The  Thomas  Sales  Co.,  Millersbure, 
$10  000.  W.  S.  Thomas,  Georee  3. 
Thomas.  P.  M.  Thodehamel,  M.  S. 
Lower,  Thomas  Richards. 
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The  Aladdin  Window  Advertising 
Co.,  Dayton,  $10,000.  Harry  H. 
Hatcher,  Paul  A.  Nothstine,  Jesse  F. 
Hatcher^  Wm.  G.  Powell,  Sterret  T. 
Hunter. 

The  Somerton  Co-operative  Cream- 
ery Co.,  Somerton,  |12,500.  Herman 
Skinner.  C.  J.  Smith,  W.  P.  Strahl, 
F.  C.  Wharton,  John  T.  Devaul,  E.  B. 
Brown,  William  Dewar. 

The  Farmers'  Co-operative  Cream- 
ery Co.,  Jackson  Center,  $20,000.  L. 
H.  Sollman,  J.  S.  Kinney,  L.  A.  Ware, 
F.  Baugrhman,  G.  W.  Moodie. 

The  Dayton  Buick  Co.,  Dayton, 
$25,000.  J.  O.  Miller.  W.  P.  Baugh- 
man,  F.  R.  Flory,  Howard  F.  Heald, 
Frank  L.  Humphrey. 

The  Lee  H.  Gould  Co.,  Cleveland, 
$10,000.  Lee  H.  Gould.  Robert  A. 
Good,  Clarence  R.  Bissell,  Galen  J. 
Roush,  K.  O'Hara. 

The  Gibraltar  Roofing  Co.,  Cleve- 
land, $10,000.  Clarence  R.  Bissell, 
Robert  A.  Good,  Galen  J.  Roush,  J. 
Bennett. 

The  Jackson  Oil  Co.,  Cincinnati, 
$500.  A.  D.  Wingate,  W.  Kealey 
Schoeff,  S.  E.  Stephenson,  Walter  J. 
Friedlander,  Joseph  McGhee. 

The  Maurice  Wagner  Co.,  Colum- 
bus, $10  000.  Maurice  F.  Wagner, 
James  M.  Hen?st«  Clara  E.  Herbst,  S. 
A.  Roach,  G.  E.  Howard. 

The  jifackard  Storage  Battery  Co., 
Cleveland.  $500.  E.  L.  Moore,  S.  S. 
Pratt,  J.  H.  York,  S.  C.  Hayes.  G.  H. 
Moore. 

The  Chemical  Specialties  Co., 
Cleveland,  $50  000.  Wm.  Rockwell, 
R.  E.  Anderson,  L.  C.  Wilson,  Char- 
lotte Hoecker,  Lu  M.  Hayford. 

The  Eucor  Realty  Co.  Cleveland, 
^^0  000.     Fred  S.  Jones.  E.  M.  Court, 

F.  M.  Conley,   P.   M.  Kuderle,  A.  V. 
Bimbaum. 

The  Salem  Finance  &  Discount  Co., 
Salem,  $50,000.     Georee  L.  Laffertv, 

G.  S.  Speaker.  Will  Hollinger,  C.  H. 
Rod?ers.  C.  M.  Wright. 

The  Schaeffer  Commission  Co.,  Day- 
ton. $10  000.  C.  T.  Schaeffer,  Harry 
Walhay,  Thomas  Guehl,  Geo.  Focke, 
Marguerite  Ingram. 

The  Wickliffe  Savino^s  &  Loan  Co., 
Wi'^kliffe  $500,000.  Miles  E.  Evans, 
Ovid  L.  Dally,  M.  L.  Hiegins,  R.  P. 
•  Snvder.  Perrv  D.  Caldwell. 

The  East  Shore  Savings  &  Loan  As- 
sociation, Cleveland,  $150,000.  Chas. 
X.  Zimmer  Wm.  F.  Zieeer.  Chas.  H. 
Cross,  Paul  Schmeller,  E.  O.  Rauch- 
fleisch. 


The  Todd-Huntington  Co..  Columbi- 
ana, $20,000.  Charles  Raymond  Todd, 
Ha.ry  C.  Todd,  Clay  W.  Huntington, 
Harry  Eberhardt,  Roy  Baker. 

The  Surety  Mortgage  &  Investment  . 
Co.,  Toledo,  $100  000.     Frank  E.  Mil- 
ler,   Stuart    S.    Wall,    lone    Schrinel, 
Marie  Schmidt,  Edwin  Williams. 

The  Lovering- Matthews  Co.,  Day- 
ton. $10  000.  W.  G.  Matthews,  John 
H.  Lukey,  L,  B.  Lovering,  J.  K.  Mat- 
thews, Wm.  F;  Miller. 

The  Eldorado  Lumber  Co.,  Eldor- 
ado, $10,000.  J.  W.  Gobey.  G.  F.  Hill. 
H.  C.  Diefenbach,  V.  B.  Sacksteder, 
L.  D.  Sarber. 

The  Lakewood  Coal  &  Supply  Co., 
Cleveland,  $50,000.  Mildred  Kaiser, 
Mary  0.  Kaiser,  James  A.  Farrell, 
Corinne  Allshouse,  Agnes  Kent 
Strong. 

The  E.  R.  Edson  &  Son  Co.,  Lake- 
wood,  $500.  E.  R.  Edson,  C.  J.  Palm, 
James  Kirkwood,  A.  Lowenthal. 

The  Marlborough  Millinery  Co., 
Cincinnati,    $5,000.      D.    T.    McLaran, 

B.  E.  Pace,  F.  C.  Busching.  W.  D. 
Schaffer.  J.  W.  Matthews. 

The  Knox  Livestock  Co.,  Mt.  Ver- 
non, $2,000.  John  Cunningham.  R.  W. 
Litzenburg,  G.  L.  Cassell,  George  W. 
Hays.  J.  W.  Ransom. 

The  Garber  Lumber  Co.,  Strasburg, 
$50,000.  John  H.  Garber,  Charles  E. 
Oarber,  Charles  F.  Kanser,  John  F. 
Stein,  Abram  W.  Garber. 

The  Ohio  Building  Co.,  Strasburg, 
55*>0  000.  W.  B.  Winters  Edw.  A. 
Steffe,  John  F.  Ost,  F.  C.  Myers,  A. 
H.  Bas^i. 

The  W.  J.  Gunst  Co.,  Younestown, 
J^40.000.  W.  J.  Gunst.  A.  A.  Hannan, 
M.  S.  Acker,  P.  J.  Collier,  K.  H. 
Powell. 

The  Blnm  Bros.  Co.,  Cleveland, 
JR25  000.  Jack  A.  Persky,  Everett  E. 
Loeb,  E.  M.  Klein.  R.  L.  Gottfried, 
Sidney  E.  Eisner. 

The  Lorain-Denison  Savinors  and 
Loan  Co.,  Cleveland,  $1,000,000.    Jas. 

C.  Thomnson,  R.  L.  Toben  E.  W. 
Lesher,  George  T.  Healea,  M.  B.  Pen- 
nell. 

The  Gem  City  Screen  and  Weather 
StriD  Co..  Dayton,  $5,000.  Geo.  W. 
Wpimer.  Walter  A.  Linkert.  G.  E. 
Weimer,  A.  P.  Mercer,  William  A. 
Swaney. 

The  Skirboll  Gold  Seal  Productions 
Co..  Cleveland.  $50,000.  •Oscar  J. 
S'mHh,  C.  W.  F.  Kirkley.  Bemice  S. 
0*>rhler.  H.  L.  Christopher,  C.  S. 
Northup. 
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The  Logan  &  Kanawha  Coal  Co., 
Cincinnati,  $100,000.  Fred  Legg,  S. 
E.  Legg  W.  I.  Donnelly,  S.  A.  Stew- 
art, E.  P.  Messham. 

The  J.  T.  Ruther  &  Sons  Co.,  Cin- 
cinnati, $50,000.  J.  T.  Ruther,  Wm. 
J.  McCauley,  M.  B.  Ruther.  N.  T. 
Ruther,  Catherine  Ruther. 

The  Hull  &  Fought  Baking  Co., 
Toledo,  $10,000.  Rooert  Hull,  Burton 
E.  Fought,  George  W.  Pearson,  Mar- 
tha Enright,  Dennis  N«  Maloney. 

The  Columbus  Atomized  Coal  & 
Gas  Co^  Columbus,  $500.  James  M. 
Davis,  tJ.  T.  Claiborne,  Jeff  C.  Davis, 
Joseph  C.  Nolan,  A.  E.  Layton. 

The  Hyde  Park  Oil  and  Gas  Co., 
Cincinnati,  $50,000.  James  D.  Jack- 
son, Elmer  D.  A.  Sant,  Martin  Fette, 
Edward  C.  Loevett. 

The  Muskoal  Co..  New  Concord, 
$10,000.  Mark  W.  Taylor,  W.  B. 
Baughman,  C.  V.  Cain,  J.  B.  Smith, 
H.  E.  Elliott. 

The  A.  Schonberg  Co.,  Cleveland, 
$35,000.  A.  W.  Haiman,  D.  L.  Rotter, 
Julius  Schonberg,  Sam  Schonberg, 
Tauba  Schonberg. 

The  Niles  Pythian  Building  Co., 
Niles,  $25,000.  Leon  Holloway,  Jas. 
B.  Bolmer,  C.  M.  Hubbard,  B.  F. 
Jones,  J.  T.  McConnell. 

The  Maibohm-Potter  Co.,  Akron, 
$25,000.  William  H.  Reinhart  Caro- 
line F.  Reinhart  Allen  H.  Potter,  Wal- 
ter C.  Maibohm,  Lucille  D.  Maibohm. 

The  H.  &  L.  Products  Co..  Cleve- 
land, $10,000.  H.  Lindale  Smith.  M. 
L.  Merchant,  J.  M.  Whitford.  F.  S. 
Zimmerman,  M.  Singleton. 

The  Buckeye  Silver  Fox  Co.  Salem, 
$25,000.  F.  S.  Danenberg  R.  D.  Linn, 
L.  P.  Metzger,  H.  L.  McCarthy,  K.  T. 
Stouffer. 

The  Lin  a  tire  Products  Co..  Akron, 
S10,000.  S.  D.  Stanson,  R.  G.  Thomas, 
D.  C.  Murphy,  A.  C.  Littell.  L.  E. 
Mentzer. 

The  Miracle  Store  Co.,  Mt.  Gilead. 
$25  000.  A.  V.  Miracle,  Harley  D. 
Miracle,  Zoa  Mracle,  Harold  R.  Byrd, 
Harriet  S.  Miracle. 

The  Grether  Fire  Equipment  Ca., 
Dayton,  $25,000.-  L  N.  Harris,  Sam- 
uel L.  Finn.  AbrahaT>"»  Rosenberg,  Hu- 
bert A.  Estabrook,  Rowland  H.  Mc- 
Kee. 

The  Dayton  Srhacht  Motor  Truck 
Co.,  Davtoa,  $35  000.  Henry  Toepfer, 
Oscar  B.  Scharrer.  Caroline  L.  Toep- 
fer, Charges  Aronld,  Audry  Smales, 
James  J.  McCoy. 


Increases 

The  Arrow  Sand  Co.,  Columbus, 
from  $150,000  to  $200,000. 

The  Brown  Coal  Mining  Co.,  New 
Philadelphia,  from  $40,000  to  $100,- 
000. 

The  Joseph  E.  Lowes  Co.,  Dayton, 
from  1,000  to  1,500  shares  common 
stock  no  par. 

The  Neff-Williams-Stute  Co.,  Cleve- 
land from  $10,000  to  $50,000. 

The  Second  Investment  Co..  Cin- 
cinnati, from  $250,000  to  $300,000. 

The  Alliance  Structural  Co.,  Alli- 
ance, from  $200,000  to  $500,000. 

The  Evanston  Building  &  Loan  Co., 
Cincinanti,  from  $2,000,000  to  $3,000,- 
000. 

The  Keystone  Gravel  Co.,  Dayton, 
from  $75,000  to  $100,000. 

The  Family  Investment  Co.,  Cleve- 
land, from  $25,000  to  $50,000. 

The  Woodward  Building  &  Loan 
Co.,  Cincinnati,  from  $2,000,000  to  $5,- 
000,000. 

The  Krag  Co.,  Columbus,  from 
$100,000  to  $150,000. 

The  Northeastern  Finance  Co.,  Ash- 
tabula, from  $100,000  to  $150,000. 

The  Home  Building  Association, 
Newark,  from  $2,500,000  to  $500,000. 

The  Ohio  Motor  Bus  Co.,  Columbus, 
$1,000  to  $600,000. 

The  Western  Hills  Buildin^r,  Sav- 
ings &  Loan  Co.,  Cincinnati.  42|000,- 
000  to  $4  000,000.  »• 

The  Newhall  Co.,  Cleveland,  from 
$50  000  to  $100,000. 

The  Eagle  Grain  Co.,  Hoytville, 
from  $25,000  to  $40,00. 

The  Harmont  Mfg.  Co.,  Cleveland, 
from  $1  000  to  $10,000. 

The  Dayton  Adjustable  Bracket 
Co..  Davton,  $5,000  to  $7,500. 

The  Valley  City  Mortgage  &  Loan 
Co..  Warren.  $250,000  to  $500,000. 

The  Royal  Mortca^^e  Co.  Cleveland, 
from  $200,000  to  $300,000. 

The  Harvard  Savines  and  Loan  Co., 
Cleveland,  from  $2,000,000  to  $5,000,- 
000. 

The  Ice  Products  Co.,  Painesville, 
from  $75,000  to  $175,000. 

Decreases 

The  Mather  Mfg.  Co.,  Toledo,  from 
$200,000  to  $20,000. 

The  Haskell  Realty  Co.,  Toledo, 
from  $13,000  to  $11,500. 

The  Hoskin  Shoe  Co.,  Toledo,  from 
$300  000  to  $100,000. 

The  Goodyear  Service  Pin  Associa- 
tion. Akron,  from  $75,000  to  $7,500. 


PUBLIC  UTILITIES  COMMISSION 


No.  2157— In  the  Matter  of  the  Application  of  The  Trumbull  and 
Mahoning  Water  Company  for  Permission  to  Issue  $506,000  of 
Its  Capital  Stock  and  $250,000  of  Its  Bonds. 


(Dated  February  14,  1922.) 

The  Supreme  Court  of  Ohio,  having  by  its  mandate  in  Cause 

No.  17118,  reversed  the  order  made  and  entered  herein  upon  the 

^  thirteenth  day  of  May,  1 921,  and  remanded  all  papers  herein  to 

this  Commission  for  further  order  in  accordance  with  the  opinion 

of  said  court  in  said  Cause  No.  17118: 

And  the  first  syllabus  of  said  opinion  providing: 

"When  moneys  have  been  advanced  as  loans  to  a  public 
utility  for  the  purpose  of  discharging,  and  which  were  used  to 
discharge,  indebtedness  incurred  in  the  acquisition,  develop- 
ment and  construction  of  the  utility's  plant  and  facilities,  the 
public  utilities  commission,  under  Section  614-53,  General 
Code,  has  authority  to  order  the  issue  of  stocks  and  bonds  for 
the  discharge  or  refunding  of  the  obligations  so  incurred, 
whether  incurred  during  or  prior  to  the  five  year  period  fixed 
in  that  section.'* 

It  is,  therefore, 

Ordered,  That  said  The  Trumbull  and  Mahoning  Water  Com- 
pany be,  and  hereby  it  is  authorized  to  issue  its  stock  and  bonds  in 
such  an  amount  as  is  necessary  to  discharge  or  refund  its  indebted- 
ness incurred  in  the  acquisition,  development  and  construction  of 
its  plant  and  facilities. 

And  the  record  herein  ipade  and  submitted  not  disclosing  the 
amount  of  applicant's  indebtedness  incurred  in  the  acquisition,  de- 
velopment and  construction  of  its  plant  and  facilities,  so  that  the 
Commission  may  determine  the  amount  of  stock  and  bonds  so  to  be 
issued,  it  is  further 

Ordered,  That  this  proceeding  be,  and  the  same  hereby  is  re- 
opened for  the  purpose  of  permitting  the  applicant  to  make  such 
further  showing  herein  as  may  be  necessary  and  proper  in  the 
premises. 
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Advanced  Utility  Rate  Proceeding  No.  36 — ^In  the  Matter  of  the 
Proposed  Increased  Rates  of  The  Upper  Sandusky  Waterworks 
Company  for  Water  Service,  Filed  to  Become  Effective  November 
1,  1920. 


(Dated  February  13,  1922.) 

The  Commission  having  heretofore  by  its  order,  made  and  en- 
tered in  Formal  Proceeding  No.  2191,  dated  December  16,  1921, 
after  ascertaining  and  determining  the  value  of  respondent's  prop- 
erty  used  and  useful  for  the  convenience  of  the  public  in  the  fur- 
nishing of  water  service,  and  making  due  allowance  for  the  cost 
of  furnishing  said  service  and  the  necessity  of  making  reservatior. 
from  income  for  depreciation  and  contingencies,  fixed  and  deter- 
mined as  the  just  and  reasonable  rates  to  be  charged  by  respondent 
Xor  the  furnishing  of  water  service  in  the  Village  of  Upper  San- 
dusky, Ohio,  for  a  period  of  two  years  from  and  after  the  effective 
date  of  the  ordinance  complained  of  and  appealed  from  in  said 
Formal  Proceeding  No.  2191,  the  schedule  of  rates  and  charges 
herein  under  investigation,  the  proposed  effective  date  of  which 
was  the  first  day  of  November,  1920,  and  it  appearing  that  the  dif- 
ference in  operating  expenses  and  revenues  for  said  intervening 
period  will  not  be  so  great  as  to  render  the  net  revenues  from  re- 
spondent's service  within  such  period  an  excessive  return  upon 
respondent's  said  property,  it  is 

Ordered,  That  the  order  heretofore  made  and  entered  herein, 
suspending  the  going  into  effect  of  the  rates  and  charges  contained 
in  said  proposed  schedule  of  said  The  Upper  Sandusky  Water 
Works  Company  be,  and  hereby  it  is  rescinded,  and  that  said  inves- 
tigation be,  and  hereby  it  is  discontinued. 


ATTORNEY  GENERAL 


Notwithstanding  the  Provisions  of  Sec.  154-37,  G.  C,  Purchase  of 
Machinery  Tools,  Equipment,  Supplies  and  Material  for  Use  by 
the  Department  of  Highways  and  Public  Works  on  Force  Ac- 
count Under  Authority  of  Sections  1191,  1224  and  1231,  G.  C.,, 
Are  to  Be  Made  by  Uie  Department  of  Highways  and  Public 
Works  in  Conformity  with  the  Requirements  of  Said  Sections 
and  of  Section  6  of  the  General  Appropriation  Act  and  Not  by  the 
Department  of  Finance.  The  Sale  and  Exchange  of  Wom-Out 
Machinery,  Tools  and  Equipment  as  Mentioned  in  Section  1231, 
G.  C,  is  Also  to  Be  by  the  Department  of  Highways  and  Public 
Works,  Subject  to  the  Requirements  of  Said  Section  and  of  Sec- 
tion  6,  of  the  Appropriation  Act. 


No.  2841— (Opinion  Dated  February  6,  1922.) 

Hon.  W.  Albert  Davis,  Director  of  Finance,  Columbus,  Ohio : 

Dear  Sir — The  receipt  is  acknowledged  of  your  communication 
of  recent  date  requesting  the  opinion  of  this  department  upon  the 
following : 

"In  view  of  the  provisions  of  section  154-37  and  of  section 
6  of  the  general  appropriation  bill  found  in  109  O.  L.  415,  what 
is  the  correct  procedure  in  the  matter  of  purchase  of  ma- 
chinery, tools,  equipment,  supplies  and  material  for  use  in  the 
construction  of  highways  under  sections  1191  and  1231  G.  C. ; 
in  the  maintenance  of  highways  under  section  1224  G.  C.,  and 
in  the  sale  and  exchange  of  machinery,  tools  and  equipment 
under  1231  G.C.r 

Sections  1191,  1231  and  1224,  G.  C.,  are  quite  lengthy,  and  it 
is  sufficient,  for  the  purposes  of  your  inquiry,  to  state  the  sub- 
stance of  them. 

Section  1191,  G.  C.,  deals  primarily  with  the  application  by 
the  county  commissioners  or  township  trustees  for  aid  by  the  state 
in  the  construction  of  highways.  If  county  commissioners  or 
township  trustees  do  not  avail  themselves  of  the  privilege  to  make 
application  for  state  aid,  then  an  alternative  is  provided  for  by  the 
section  in  the  following  language: 

"If  the  county  commissioners  or  township  trustees  do  not 
make  application  for  the  apportionment  to  such  county  on  or 
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before  the  first  day  of  May  then  the  state  highway  commis- 
sioner shall  enter  upon  and  construct,  improve,  maintain  or 
repair  any  of  the  inter-county  highways  or  parts  thereof  in 
said  county,  either  by  contract,  force  account  or  in  such  man- 
ner as  the  state  highway  commissioner  may  deem  for  the  best 
interests  of  the  public,  paying  the  full  cost  and  expense  thereof, 
except  that  portion  to  be  assessed  against  abutting  property, 
from  the  apportionment  of  the  appropriation  due  said  county 
and  unused  or  unapplied  for  by  the  said  county  or  any  board 
of  trustees  thereof,  as  hereinafter  provided." 

Referring  next  to  Section  1231,  G.  C,  as  amended  in  109  O.  L., 
299,  we  find  that  it  has  particular  reference  to  work  on  main  mar- 
ket roads.  The  opening  lines  of  the  section  are  to  the  effect  that 
the  Director  of  Highways  and  Public  Works 

"subject  to  the  provisions  of  law  governing  the  state  highway 
department,  shall  have  power  to  purchase  such  equipment  and 
materials,  and  employ  such  labor  as  may  be  deemed  necessary 
to  execute  any  work  upon  said  main  market  roads." 

Further  along  in  the  section  are  these  provisions: 

"The  state  highway  commissioner  is  hereby  authorized  to 
sell,  either  at  private  sale,  or  at  public  sale,  after  such  notice 
as  he  may  deem  proper,  any  machinery,  tools  or  equipment 
that  through  wear  have  become  unfit  for  use.  The  proceeds  of 
such  sale  shall  be  paid  into  the  state  treasury  to  the  credit  of 
the  state  highway  improvement  fund.  The  state  highway  com- 
missioner is  also  authorized  to  exchange  such  machinery,  tools 
and  equipment  for  new  equipment  and  pay  the  balance  of  the 
cost  of  such  new  equipment  from  any  funds  available  for  that 
purpose." 

The  closing  sentence  of  the  section  reads 

"The  funds  appropriated  or  available  for  main  market 
roads  shall  be  used  for  carrying  out  the  provisions  of  the  sec- 
tion." 

It  may  be  stated  that  said  Section  1231,  G.  C.,  has  primary 
reference  to  the  expenditure  of  the  so-called  main  market  road 
fund  accruing  from  the  setting  aside  to  main  market  road  improve- 
ment of  twenty-five  per  cent  of  the  state  highway  improvement 
levy.     (See  Section  1221,  G.  C.) 

Section  1224,  G.  C.,  has  primary  reference  to  the  expenditure 
of  the  state's  share  of  automobile  license  tax  funds  accruing  under 
the  provisions  of  Section  6292,  G.  C.,Said  Section  1224  is  to  the 
effect  that  the  state  highway  commissioner  shall  maintain  and  re- 
pair these  sections  of  inter-county  highway  and  main  market  roads 


Attorney  General  495 

which  have  been  originally  constructed  by  the  aid  of  state  money 

or  taken  over  by  the  state  after  being  constructed.    Among  its 

provisions  are  the  following: 

'*The  stiite  highway  commissioner  may  enter  into  a  con- 
tract with  any  individual,  firm  or  corporation  which  gives  suf- 
ficient herd  tor  the  faithful  performance  of  said  contract,  or 
with  the  county  commissioners  of  any  county  or  the  township 
trustees  of  any  township  in  which  such  highway  is 
situated  for  the  repair  and  maintenance  of  such  highways,  or 
any  part  thereof,  according  to  the  plans  and  specifications 
provided  by  the  state  commissioner,  or  for  the  furnishing  of 
the  material  or  labor  for  such  repair  and  maintenance,  or  the 
state  highway  commissioner  may  furnish  the  material  or  labor 
or  both  and  supervise  the  repair  and  maintenance." 

(Somewhat  similar  provisions  on  the  subject  of  maintenance 
and  repair  are  to  be  found  in  the  last  paragraph  of  Section  1221, 
G.  C.) 

It  is  thus  seen  that  under  the  quoted  provisions  of  said  Sec- 
tions 1191,  1224  and  1231,  the  state  highway  commissioner  in  lieu 
of  proceeding  by  contract,  may  proceed  by  force  account  as  that 
term  is  used  in  the  strict  sense,  or  in  other  words,  as  force  account 
has  been  described  in  an  opinion  of  this  department  of  date  De- 
cember 13,  1917,  appearing  in  Opinions  of  Attorney  General,  1917, 
Vol.  Ill,  p.  2332,  of  which  opinion  the  fourth  headnote  reads : 

"4.  The  term  'force  account'  implies  that  the  department 
oflicer  or  board  having  work  to  do,  instead  of  entering  into  a 
contract  for  the  performance  of  the  work,  assumes  a  direct 
oversight  of  the  same,  employing  men  with  teams,  purchasing 
material  and  paying  for  the  same  without  reference  to  any 
contract  whatever." 

The  quoted  provisions  of  Section  1191  confer  on  the  Director 
of  Highways  and  Public  Works  a  somewhat  broader  power  than 
is  implied  in  the  strict  sense  of  the  term  "force  account,"  since 
said  section  authorizes  proceedings  either  by  contract,  force  ac- 
count, or  in  such  manner  as  the  state  highway  commissioner  may 
deem  for  the  best  interests  of  the  public ;  but  for  present  purposes, 
it  will  be  assumed  that  your  inquiry  relates  only  to  the  relations 
of  the  Department  of  Finance  with  the  Department  of  Highways 
and  Public  Works  in  the  matter  of  procedure  under  force  accouni 
in  the  strict  sense,  as  above  defined. 

The  quoted  provisions  of  Sections  1191,  1224  and  1231  have 
all  been  in  effect  for  a  number  of  years.  The  principal  point  raised 
by  your  inquiry  is  the  effect  upon  these  quoted  provisions  of  the 
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going:  into  effect  on  July  1,  1921,  as  a  part  of  the  administrative 
code  of  the  provisions,  underscored  below,  of  Section  154-37,  which 
reads : 

'The  department  of  finance  shall  succeed  to  and  exercise 
all  powers  and  perform  all  duties  vested  by  sections  one  thou- 
sand eight  hundred  and  forty-six  and  one  thousand  eight  hun- 
dred and  forty-seven  of  the  General  Code  jointly  in  the  secre- 
tary of  state  and  the  auditor  of  state,  which  said  powers  are 
hereby  transferred  to  and  vested  in  said  department. 

The  department  of  finance  shall  succeed  to  and  exercise 
all  powers  of  the  state  purchasing  agent  in  the  office  of  the 
secretary  of  state,  and  the  secretary  of  state  and  auditor  of 
state  with  respect  to  the  purchase  of  supplies  and  equipment 
required  for  the  use  and  maintenance  of  state  officers,  boards 
and  commissions,  the  commissioners  of  public  printing  and  the 
supervisor  of  public  printing,  and  shall  exercise  all  powers 
and  perform  all  duties  as  to  purchases  heretofore  vested  in  the 
Ohio  board  of  administration  under  the  provisions  of  section 
one  thousand  eight  hundred  and  forty-nine  of  thel 'General 
Code.  Wherever  powers  are  conferred  or  duties  imposed  any 
of  such  departments,  offices  or  officers  with  respect  to  the  mat- 
ters and  things  herein  mentioned,  such  powers  and  duties  shall 
be  construed  as  vested  in  the  department  of  finance.  In  addi- 
tion to  the  powers  so  transferred  to  it,  the  department  of 
finance  shall  have  power  to  purchase  all  other  supplies,  ma- 
terial and  equipment  for  the  use  of  the  state  departments, 
offices  and  institutions,  excepting  the  military  department  and 
institutions  administered  by  boards  of  trustees,  and,  excepting 
as  to  such  department  and  institutions,  to  make  contracts  for 
and  superintend  the  telephone  and  telegraph  service  for  the 
state  departments,  offices  and  institutions.  So  far  as  practi- 
cable, the  department  of  finance  shall  make  all  purchases  under 
authority  of  this  chapter  from  the  department  of  public  wel- 
fare in  the  exercise  of  the  functions  of  said  department  in  the 
management  of  state  institutions." 

It  is  believed  that  the  principle  which  is  determinative  of  the 
point  at  issue  is  that  which  furnished  the  ground  for  the  conclu- 
sion of  my  predecessor  in  an  opinion  dated  January  31,  1918,  di- 
rected to  the  State  Highway  Commissioner,  and  found  in  Volume  I, 
Opinions  of  Attorney  General,  1918,  at  page  209.  In  that  opinion 
consideration  was  given  to  the  question  whether  sales  of  worn-out 
machinery,  tools  and  equipment  belonging  to  the  State  Highway 
Department  should  be  had  under  the  provisions  of  Section  1231, 
G.  C,  or  of  196-12,  G.  C.  My  predecessor  noted  that  Sections  1231 
and  196-12  in  their  then  form  were  found  in  the  acts  of  the  General 
Assembly,  passed  respectively  on  March  29,  1917,  and  March  21, 
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1917,  and  that  while  Section  1231  in  terms  conferred  upon  the 
State  Higrhway  Commissioner  the  power  to  dispose  of  worn-out 
machinery,  tools  and  equipment,  said  Section  196-12  in  terms  con- 
ferred the  same  power  upon  the  state  purchasing  agent.  In  re- 
solving the  seeming  inconsistency  between  the  two  provisions,  my 
predecessor  applied  this  rule  as  stated  by  him  at  page  210  of  the 
opinion : 

"The  proposition  is  well  established  and  is  universally  hela 
by  the  courts  that  the  provisions  of  a  special  act  will  control  in 
reference  to  a  certain  matter  rather  than  the  provisions  of  a 
general  act  which  might  include  the  same  matter  for  which 
provision  is  made  in  the  special  act." 

In  concluding  the  opinion,  my  predecessor  said: 

"Our  own  supreme  court  in  State  ex  rel.  v.  The  Mayor,  et 
al.,  14  0.  S.,  472,  lays  down  this  proposition  in  the  fifth  branch 
of  the  syllabus : 

'It  is  an  established  rule  in  the  construction  of  statutes 
that  a  subsequent  statute,  treating  a  subject  in  general  terms, 
and  not  expressly  contradicting  the  provisions  of  a  prior  act, 
shall  not  be  construed  as  intended  to  affect  more  particular 
and  positive  provisions  of  the  prior  act,  unless  it  be  absolutely 
necessary  to  do  so  in  order  to  give  its  words  any  meaning.' 

From  all  the  above  it  is  quite  evident  what  answer  should 
be  given  to  the  question  propounded  by  you.  The  provisions 
of  the  White-Mulcahy  act  giving  your  department  the  power 
and  authority  to  purchase  supplies  and  equipment  and  to  sell 
or  exchange  the  same,  should  be  given  force  and  effect,  not- 
withstanding the  provisions  of  the  act  creating  the  state  pur- 
chasing department  having  to  do  with  the  same  matter,  viz.: 
purchasing,  selling  and  exchanging  supplies  and  equipment  for 
the  different  officers  and  departments  of  the  state. 

Hence,  you  will  govern  your  acts  in  reference  to  the  above 
matters  by  the  provisions  of  the  sections  of  the  General  Code 
which  apply  directly  to  your  department,  and  not  by  the  pro- 
visions of  the  act  creating  the  state  purchasing  department. 

To  be  sure  the  principle  herein  enunciated  applies  only  to 
such  supplies  and  such  equipment  in  reference  to  which  you 
are  given  the  specific  power  and  authority  to  purchase,  sell  or 
exchange.  In  other  respects  your  department  would  be  con- 
trolled by  the  state  purchasing  act  just  the  same  as  are  all 
other  departments  of  the  state." 

It  is  of  interest  to  quote  from  the  opinion  of  the  Supreme  Court 
in  the  case  thus  cited  by  my  predecessor.  State  ex  rel.  v.  The  Mayor, 
14  O.  S.,  472,  the  comments  of  the  court  on  a  Pennsylvania  case. 
After  citing  the  latter  case,  Brown  v.  County  Commissioners,  21 
Penn.  St.  R.,  our  own  Supreme  Court  say: 
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"This  last  case  presented  a  question  of  statutory  construc- 
tion which  is  closely  analogous  to  the  question  here  before  us. 
There,  the  legislature  of  Pennsylvania  had,  by  special  act,  es- 
tablished a  county  board,  for  the  county  of  Philadelphia,  con- 
sisting of  the  members,  for  the  time  being,  of  the  senate  and 
house  of  representatives  from  the  city  and  county;  and  the 
act  declared  that  it  should  not  be  lawful  for  the  county  com- 
missioners of  that  county  to  levy  any  tax  or  borrow  any  money 
without  the  consent  of  the  county  board.  By  a  subsequent 
general  act,  'relating  to  counties  and  townships  and  county  and 
township  officers,'  it  was  declared  that  'the  corporate  powers 
of  the  several  counties  and  townships  shall  be  exercised  by  the 
commissioners  and  supervisors  thereof  respectively.'  It 
was  held  by  the  supreme  court  of  the  state,  that  this 
provision  of  the  general  act,  did  not  repeal,  by  impli- 
cation, the  provisions  of  the  prior  special  act  above  re- 
ferred to ;  and  Black,  C.  J.,  delivering  the  opinion  of  the  court, 
says :  *It  seems  to  be  well  settled,  that  a  general  statute  with- 
out negative  words,  can  not  repeal  a  previous  statute  which  is 
particular,  even  though  the  provisions  of  one  be  different  from 
the  other.  Precisely  such  are  the  statutes  before  us.  It  is 
against  reason  to  suppose  that  the  legislature,  in  framing  a 
general  system  for  the  state,  intended  to  repeal  a  special  act 
which  the  local  circumstances  of  one  county  had  made  neces- 
sary.' Applying  this  remark  and  the  rule  which  it  sanctions, 
to  the  case  before  us,  we  say — it  is  against  reason  to  suppose 
that  the  legislature,  in  framing  a  general  system  for  the  or- 
ganization and  ordinary  government  of  municipal  corporations, 
intended  to  repeal  wholly  or  in  part,  pre-existing  special  acts 
which  had  been  passed  in  view  of  the  supposed  interests  and 
wants  of  particular  localities,  in  respect  to  a  subject  matter  not 
connected  with  their  organization  or  ordinary  government." 

Later  cases  adhering  to  rule  of  construction  thus  laid  down  by 
the  Supreme  Court  are: 

Commissioners  v.  Board  of  Public  Works,  39  O.  S.  628 ; 
Shunk  V.  Bank,  22  0.  S.,  507 ; 
State  ex  rel.  Olds  v.  Commissioners,  20  0.  S.,  421 ; 
Doll  V.  Barr,  58  O.  S.,  113;  120. 

The  opinion  of  my  predecessor  had  particular  reference  to  the 
sale  of  worn-out  machinery,  tools  and  equipment;  but  it  is  clear 
that  what  he  said  on  that  subject  had  full  application  in  principle 
to  the  purchasing  power  vested  in  the  State  Highway  Commis- 
sion by  the  quoted  provisions  of  Sections  1191,  1224  and  1231, 
which  quoted  provisions  were  in  effect  at  the  time  the  previous 
opinion  was  rendered. 

When  the  rule  of  statutory  construction  stated  is  applied  to 
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the  situation  created  by  the  enactment  of  the  undersored  provi- 
sions of  Section  154-7  as  compared  with  the  quoted  provisions  of 
Sections  1191, 1224,  and  1231,  the  result  is  that  since  the  provisions 
in  question  in  Section  154-37  are  general  and  affirmative  in  char- 
acter, they  cannot  be  taken  as  overriding  or  affecting  provisions 
special  in  character,  such  as  are  those  in  the  quoted  provisions  of 
said  Sections  1191,  1224  and  1231. 

As  against  the  view  just  stated,  it  cannot  be  claimed  with  any 
force  that  the  provisions  of  Section  154-37  now  in  question  do  not 
present  a  case  of  seeming  inconsistency  with  the  quoted  provisions 
of  Sections  1191,  etc.,  but  were  designed  to  effect  a  transfer  of  the 
functions  described  in  the  latter  provisions.  It  is  to  be  borne  in 
mind  that  the  State  Highway  Department  (now  part  of  the  De- 
partment of  Highways  and  Public  Works)  is  governed  by  a  com- 
plete code  (Sees.  1178  to  1231-7) ;  that  this  code  had  its  beginning 
as  early  as  1904  and  has  since  been  the  subject  of  both  frequent 
and  comprehensive  amendment ;  and  that  the  policy  of  the  Gleneral 
Assembly  in  legislating  as  to  the  Highway  Department  has  been  to 
prescribe  specific  procedure  directly  applicable  to  the  Highway 
Department  alone  rather  than  to  leave  the  department  to  be  con- 
ducted under  general  statutes.  Examples  of  this  policy  are  to  be 
found  not  only  in  the  statutes  considered  in  the  opinion  of  my  prede- 
cessor above  referred  to,  but  also  in  a  comparison  of  Section  1224-1, 
relating  to  the  use  by  the  Highway  Department  of  prison-made 
brick,  with  Section  196-6,  relating  generally  to  the  use  of  supplies 
and  equipment  furnished  by  the  state  purchasing  agent;  and  in  a 
comparison  of  Section  1206  and  related  sections  governing  the 
Highway  Department  in  the  matter  of  letting  of  contracts^  amount 
of  contractor's  bonds,  completion  of  defaulted  contracts,  etc.,  with 
Sections  2314,  et  seq.,  prescribing  a  substantially  different  proced- 
ure as  to  the  state's  contracts  generally.  Moreover,  Sections  1191, 
1224  and  1231  permit  the  State  Highway  Commissioner  to  proceed 
by  contract  as  well  as  by  force  account,  and  thus  charge  that  offi- 
cer with  the  responsibility  of  deciding  as  to  which  of  the  two  meth- 
ods it  will  be  in  the  public  interest  to  adopt  in  a  given  case.  Un- 
der these  circumstances,  it  is  to  be  presumed  that  had  the  General 
Assembly  intended  to  transfer  to  another  department  the  respon- 
sibility as  to  a  part  of  one  of  the  two  methods  of  building  or  re- 
pairing roads,  i.  e.,  the  so-called  force  account  method,  it  would 
have  done  so  in  the  clear  and  unmistakable  language  of  transfer, 
such  as  is  used  in  the  first  part  of  Section  154-37,  relating  to 
transfer  of  the  purchasing  power  previously  resting  in  the  state 
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purchasing  agent  and  the  board  of  administration.  The  fact  is 
that  when  the  underscored  language  of  Section  154-37  is  compared 
with  the  positive  language  of  the  first  part  of  the  section,  it  cannot 
be  said  that  evenin  letter  does  the  undescored  language  provide 
for  a  transfer  of  functions  theretofore  provided  for  by  specific 
statute.  Again,  the  most  that  can  be  claimed  for  the  undescored 
language  when  it  is  compared  with  the  specific  terms  of  sections 
1191,  etc.,  is  that  it  vests  an  option  in  the  department  of  finance 
either  itself  to  make  the  purchases  contemplated  by  the  latter  sec- 
tions or  to  permit  the  Department  of  Highways  and  Public  Works 
to  make  them ;  and  it  is  not  in  the  nature  of  things  that  the  Generd 
Assembly  would  leave  to  an  executive  officer  or  department  the 
matter  of  deciding  whether  a  function  is  to  be  carried  out  by  the 
officer  specifically  named  by  statute,  or  by  some  other  officer.  It  is 
to  noted,  too,  that  while  the  Administrative  Code,  containing  Sec- 
tion 164-37,  was  passed  on  April  19,  1921,  Section  1231  was  subse 
quently  amended  (Act  April  28,  1921,  109  0.  L.,  299) ;  and  though 
the  purpose  of  the  latter  amendment  was  to  permit  the  Highway 
Commissioner  to  proceed  on  force  account  when  local  authorities 
were  paying  part  of  the  cost,  rather  than  to  enlarge  upon  the  force 
account  powers  themselves  as  authorized  by  Section  1231  previoui 
to  the  amendment,  the  fact  remains  that  in  making  the  amendment 
the  General  Assembly  referred  to  the  State  Highway  Department 
and  not  to  the  department  of  finance  as  being  authorized  to  pur- 
chase equipment  and  materials,  and  to  sell  and  exchange  wom-oux 
machinery,  tools  and  equipment. 

Recurring  to  the  undescored  language  of  Section  154-37,  it  is 
to  be  said  that  it  has  a  wide  field  of  operation  other  than  in  being 
applied  to  purchasing  functions  already  specifically  provided  for 
by  statute.  It  will  be  borne  in  mind  that  in  the  conduct  of  the 
state  government,  many  purchases  are  to  be  made  by  various  de- 
partments, for  which  no  authority  is  found  except  in  the  appropria- 
tion bills.  For  example  of  this,  we  need  go  no  further  than  the 
appropriations  to  the  Department  of  Highways  and  Public  Works. 
See  Appropriation  Act,  109  0.  L.,  415.  In  this  act  at  pages  441 
and  44?  are  large  appropriations  for  (1)  policing,  patrolling  and 
maintaining  highways ;  (2)  for  constructing,  improving,  maintain- 
ing and  repairing  main  market  roads;  and  (3)  for  constructing, 
improving,  maintaining  and  repairing  inter-county  highways,  to 
the  expenditure  of  which  several  appropriations  the  specific  provi- 
sions of  Sections  1224,  1231  and  1191,  respectively,  are  primarily 
applicable.    On  the  other  hand»  we  find  in  the  same  appropriation 
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bill  such  items  as  "Supplies —  *  *  ♦ — Office ;  Motor  Vehicle ;  General 
Plant";  "Materials — General  Plant";  and  "Equipment — Replace- 
ment— Office;  Motor  Vehicle;  General  Plant."  (p.  441.)  The  ex- 
penditure of  the  latter  items  is  not  referable  to  such  specific  pro- 
visions as  are  found  in  Sections  1191,  1224  and  1231. 

Upon  the  whole,  then,  it  is  to  be  concluded  that  the  under- 
scored language  of  Section  154-37  is  to  be  taken,  not  as  the  language 
of  a  transfer  of  powers,  but  as  a  general  provision  originally  con- 
ferring upon  the  department  of  finance  power  to  make  purchases 
of  supplies,  material  and  equipment  for  the  use  of  departments 
(other  than  the  military  department  and  institutions  administered 
by  boards  of  trustees),  in  those  cases  wherein  the  purchases  are 
not  provided  by  permanent  statute  to  be  made  in  a  given  way. 

Your  letter  mentions  Section  6  of  the  Appropriation  Bill,  109 
O.  L.,  408.  The  effect  of  that  section  has  already  been  discussed 
in  the  two  concluding  paragraphs  of  Opinion  2491  of  this  depart- 
ment, dated  October  18,  1921,  and  directed  to  the  department  of 
finance;  and  no  more  need  be  said  of  it  here  than  that  the  pur- 
chases inquired  about  in  your  letter  first  above  quoted  are  to  be 
made  in  conformity  with  the  requirements  of  Sections  1191,  1224 
and  1231,  primarily,  and  in  conformity  with  the  provisions  of  said 
Section  6,  secondarily. 

Perhaps  some  further  brief  reference  should  be  made  to  the 
subject  of  sale  and  exchange  of  worn-out  machinery,  tools  and 
equipment.  Consistently  with  what  has  been  said,  such  sale  and 
exchange  are  to  be  made  by  the  Department  of  Highways  and 
Public  Works  in  conformity  with  Section  1231,  G.  C.  In  the  case 
of  exchange  or  "trading  in"  of  worn-out  machinery,  etc.,  compe- 
tition may  be  had  in  the  transaction,  in  accordance  with  the  spirit 
of  Section  6  of  the  Appropriation  Bill,  through  the  medium  of  call- 
ing for  bids  on  new  machinery,  etc.,  with  the  condition  of  the  bid- 
der's taking  old  machinery  as  a  part  consideration ;  or  in  case  this 
course  is  not  practicable,  the  matter  may  be  submitted  to  the  con- 
trolling board  before  an  exchange  is  made. 

While  there  may  be  some  inconsistency  between  the  views 
herein  expressed,  and  certain  general  statements  made  in  sub- 
division (3)  of  said  Opinion  2491  of  date  October  18,  1921,  it  is  to 
be  said  that  the  previous  opinion  did  not  go  into  a  critical  exami- 
nation of  the  difference  in  terms  in  Section  154-37  as  between  th<^ 
transfer  of  the  purchasing  powers  of  the  purchasing  agent  and 
board  of  administration,  and  the  general  conferring  of  power  by 
the  language  of  that  section  in  cases  other  than  the  purchasing 
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agent  and  board  of  administration ;  nor  into  a  critical  examination 
of  the  relation  between  Section  154-37  and  the  specific  provisions 
above  quoted  from  Sections  1191,  1224  and  1231. 

It  is  proper  to  state  that  your  department,  by  virtue  of  the 
authority  conferred  on  it  by  Section  154-28,  G.  C,  may  prescribe 
for  the  Department  of  Highways  and  Public  Works  in  the  making 
of  the  purchases  in  question,  such  general  rules  as  to  accounting, 
reporting,  procedure,  etc.,  not  inconsistent  with  statute,  as  may 
be  thought  to  be  in  the  public  interest. 

In  the  light  of  what  has  been  said,  you  are  advised  in  specific 
answer  to  your  inquiry,  that  notwithstanding  the  provisions  of 
Section  154-37,  G.  C,  purchases  of  machinery,  tools,  equipment, 
supplies  and  material  for  use  by  the  Department  of  Highways  and 
Public  Works  on  force  account  under  authority  of  Sections  1191, 
1224  and  1231,  are  to  made  by  the  Department  of  Highways  and 
Public  Works  in  conformity  with  the  requirements  of  said  sec- 
tions and  of  Section  6  of  the  General  Appropriation  Act,  and  not  by 
the  department  of  finance ;  and  that  the  sale  and  exchange  of  worn- 
out  machinery,  tools  and  equipment  as  mentioned  in  Section  1231, 
G.  C,  is  also  to  be  made  by  the  Department  of  Highways  and  Pub- 
lic Works,  subject  to  the  requirements  of  said  section  and  of  said 
Section  6  of  the  Appropriation  Act. 


Where  a  County  Has  Joined  in  the  Erection  of  a  District  Tuber- 
culosis Hospital  in  Which  Hospital  There  is  Not  Suitable  Ac- 
commodations Afforded  and  Where  the  Trustees  Have  FaUed 
and  Refused  to  Provide  Additional  Accommodations  and  Be- 
cause of  Such  Conditions  Such  County  Has  Withdrawn  From 
Such  District  Tuberculosis  Hospital  and  Has  Sold  Its  Interest 
Therein,  Such  County  with  the  Consent  of  the  State  Board  of 
Health  May  Use  the  Proceeds  of  Such  Sale  to  Erect  and  Main- 
tain a  County  Tuberculosis  Hospital. 


No.  2832— (Opinion  Dated  January  28,  1922.) 

Hon.  Harry  H.  Snively,  Director  of  Health,  Columbus,  Ohio : 

Dear  Sir — ^Your  communication  of  recent  date  received  in 
which  you  ask  a  reconsideration  of  Opinion  No.  1265,  Attorney 
General's  Opinions  for  1920,  page  602.  You  repeat  the  question 
asked  in  the  opinion  referred  to,  which  question  is  as  follows : 

"After  a  county  has  disposed  of  its  interest  in  a  district 
tuberculosis  hospital,  as  provided  by  law,  and  after  applying  a 
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part  of  the  proceeds  of  the  sale  of  such  interest  to  meet  the 
payment  of  bonds  and  interest  theretofore  issued,  for  the  erec- 
tion of  such  district  hospital,  can  the  county  commissioners 
use  the  balance  of  such  proceeds  for  the  establishment  of  a 
county  tuberculosis  hospital?" 

After  noting  the  conclusion  of  the  said  opinion  your   letter 
proceeds  as  follows; 

"In  regard  to  this  opinion  I  wish  to  submit  the  following 
statement  with  the  request  that  the  matter  be  reconsidered. 

Columbiana  County  previously  joined  with  Stark,  Sum- 
mit, Mahoning  and  Portage  counties  in  the  construction  and 
operation  of  a  district  tuberculosis  hospital  located  at  Spring- 
field Lake  in  Summit  County.  Because  of  the  fact  that  the 
capacity  of  the  institution  was  limited  and  there  was  not  op- 
portunity for  Summit  County  to  have  admitted  to  this  institu- 
tion all  cases  of  tuberculosis  that  should  have  been  cared  for 
in  such  an  institution,  and  because  of  the  further  fact  that  the 
board  of  trustees  of  such  hospital  and  the  joint  board  of 
county  commissioners  refused  to  accede  to  the  request  of  Sum- 
mit County  for  an  enlargement  of  the  institution,  the  county 
commissioners  of  Summit  County  came  to  the  legislature  with 
the  request  for  legislation  authorizing  any  county  so  situated 
as  Summit  County  was  at  that  time  with  respect  to  this  tu- 
berculosis hospital  to  provide  additional  facilities  by  the  con- 
struction of  a  county  tuberculosis  hospital,  following  consent 
received  from  the  state  department  of  health. 

The  general  assembly  acceded  to  the  request  and  passed 
an  act  (108  O.  L.,  pt.  1,  230),  authorizing  the  construction  and 
operation  of  a  county  tuberculosis  hospital.  A  study  of  Sec- 
tion 3141-1  of  this  act  will  show  that  a  county  hospital  for 
tuberculosis  would  not  be  authorized  unless  the  precedent  con- 
ditions existed,  that  is,  that  the  county  proposing  such  a  hos- 
.  pital  must  be  a  part  of  a  tuberculosis  hospital  district,  that  the 
capacity  of  the  hospital  was  not  sufficient  to  care  for  all  cases 
that  should  be  admitted,  and  that  the  joint  board  of  county 
commissioners  had  fafled  or  refused  to  provide  additional  ac- 
commodations. 

The  same  general  assembly,  at  its  special  session  on  De- 
cember 4,  1919,  passed  a  further  supplementary  section,  Sec- 
tion 3141-2  (106  0.  L.,  pt.  2,  1054),  making  provision  that 
where  bonds  had  been  authorized  or  funds  secured  for  the 
purpose  of  erecting  or  maintaining  a  county  hospital  as  pro- 
vided for  in  Section  3141-1  such  funds  could  be  used  in  pur- 
chasing the  right,  title  and  interest  of  any  or  all  counties  that 
had  joined  in  the  erection  or  maintenance  of  a  district  hospi- 
tal for  the  treatment  of  tuberculosis. 

The  effect  of  this  supplemental  section  made  it  possible 
for  Summit  County  to  take  the  funds  that  had  been  voted  for 
a  county  tuberculosis  hospital  and  therewith  to  purchase  the 
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right,  title  and  interest  of  the  counties  interested  in  the 
Springfield  Lake  institution.  That  plan  was  carried  out  and 
the  district  was  abandoned ;  therefore,  Columbiana  County  had 
no  authority  to  proceed  under  the  provisions  of  Section  3141-1, 
for  the  reason  that  no  district  existed. 

I  now  come  to  a  consideration  of  another  feature  brought 
into  your  opinion,  namely,  the  reference  to  authority  given  by 
law  for  any  county  to  provide  a  tuberculosis  dispensary.  It 
is  evident  that  a  proper  distinction  was  not  made  between  the 
status  and  functions  of  a  hospital  and  the  status  and  functions 
of  a  hospital,  under  authority  of  Section  1236-6,  G.  C,  (108 
0.  L.,  pt.  -,  46),  which  provides  that  *The  commissioner  of 
health  shall  have  power  to  define  and  classify  hospitals'  and 
dispensaries,'  the  following  definitions  have  been  made  and 
officially  recorded  by  the  director  of  health : 

Hospital.  Any  institution  or  establishment,  public  or 
private,  for  the  reception  and  care  of  persons  for  a  continuous 
period  longer  than  twenty-four  hours,  for  the  purpose  of  giv- 
ing advice,  diagnosis  or  treatment  bearing  upon  the  physical 
or  mental  health  of  such  persons,  shall  be  considered  a  hos- 
pital. 

Dispensary.  Any  institution  or  establishment,  public  or 
private,  for  the  purpose  of  giving  advice,  diagnosis  or  treat- 
ment bearing  upon  the  physical  or  mental  health  of  an  indi- 
vidual shall  be  considered  a  dispensary ;  provided,  that  a  hos- 
pital and  the  quarters  of  a  licensed  practitioner  of  medicine 
used  for  his  private  practice  shall  not  be  deemed  to  come  with- 
in the  meaning  of  this  definition. 

The  shortest  definition  that  I  can  make  is  that  a  hospital 
is  a  place  where  persons  are  received  for  continuous  treatment, 
that  is,  bed  cases,  and  that  a  dispensary  is  a  place  where  per- 
sons are  received  for  temporary  treatment,  that  is,  a  person 
comes  to  a  dispensary  for  certain  treatment  and  then  goes 
home,  no  bed  service  being  provided,  except  possibly  for  einer- 
gency  cases,  such  as  an  anesthesia. 

The  same  general  assembly  passed  another  act  (108  O. 
L.,  pt.  1,  253),  authorizing  the  county  commissioners  of  any 
county  wherein  is  located  a  municipal  tuberculosis  hospital  to 
purchase  or  lease  a  site  and  erect  or  lease  the  necessary  build- 
ings for  the  operation  and  maintenance  of  a  county  hospital 
for  the  treatment  of  persons  suffering  from  tuberculosis. 
(3148-1,  G.  C.)  The  last  general  assembly  (109  O.  L.,  212), 
amended  this  section  so  as  to  provide  that  the  county  commis- 
sioners of  any  county  having  more  than  fifty  thousand  popu- 
lation could,  with  the  consent  of  the  state  department  of 
health,  provide  for  a  county  hospital  for  the  treatment  of  per- 
sons suffering  from  tuberculosis. 

I  therefore  submit  that  under  the  present  statutes  there 
are  but  two  methods  whereby  a  county  hospital  for  the  treat- 
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ment  of  tuberculosis  can  be  provided.  The  first  is  where  the 
capacity  of  a  district  tuberculosis  hospital  is  not  sufficient  to 
provide  accommodations  for  all  cases,  then  a  county  contribu- 
ting to  the  district  can,  with  the  consent  of  the  state  depart- 
ment of  health,  provide  a  county  tuberculosis  hospital  (3141-1, 
G.  €.)•  The  second  class  includes  those  counties  having  a 
population  of  more  than  fifty  thousand  (3148-1,  G.  C.),  and, 
further,  that  the  authority  to  provide,  operate  and  maintain  a 
tuberculosis  dispensary  does  not  give  authoriy  to  provide,  op- 
erate or  maintain  a  county  tuberculosis  hospital." 

The  former  opinion,  after  quoting  the  question  to  be  consid- 
ered, reviews  the  history  of  the  law  relating  to  tuberculosis  hos- 
pitals. After  that  the  opinion  discusses  Section  3153-6,  G.  C.,  re- 
lating to  tuberculosis  dispensaries. 

At  this  point  it  is  perhaps  advisable  to  discuss  the  difference 
between  a  hospital  and  a  dispensary. 

Section  1236-6,  G.  C.,  is  as  follows: 

"The  commissioner  of  health  shall  have  power  to  define 
and  classify  hospitals  and  dispensaries.  Within  thirty  days 
aft^r  the  taking  effect  of  this  act,  and  annually  thereafter, 
every  hospital  and  dispensary,  public  or  private,  shall  register 
with,  and  report  to,  the  state  department  of  health,  on  forms 
furnished  by  the  commissioner  of  health,  such  information  as 
he  may  prescribe." 

In  pursuance  of  this  statute  the  director  of  health  has  defined 

"hospital"  and  "dispensary"  as  set  forth    in  your   letter    above 

quoted.     It  can  be  said  further  that  said  definitions  are  in  keeping 

with  the  generally  recognized  meaning  of  the  terms,  as  Funk  & 

Wagenhalls'  new  dictionary  says  of  a  hospital  as  follows : 

"An  institution  for  the  reception,  care,  and  medical  treat- 
ment of  the  sick  or  wounded ;  also,  the  building  used  for  such 
purposes." 

As  to  a  dispensary  the  same  authority  says: 

"A  public  institution  where  medicines  and  medical  advice 
are  dispensed  gratis  or  at  a  nominal  price." 


The  Century  Dictionary  defines  "hospital"  as  follows: 

"Now,  specifically,  an  establishment  or  institution  for  the 
care  of  the  sick  or  wounded,  or  of  such  as  require  medical  or 
surgical  treatment." 

The  same  dictionary  says  a  "dispensary"  is: 

"A  public  institution,  primarily   intended  for   the  poor, 
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where  medical  advice  is  given  and  medicines  are  furnished 
free,  or  sometimes  for  a  small  charge  to  those  who  can  afford 
it." 

These  definitions  indicate  a  clear  distinction  between  a  hospi- 
tal and  a  dispensary,  and  the  former  opinion  may  be  misleading 
because  of  not  making  this  distinction.  Further  discussion  is  un- 
warranted in  arriving  at  the  conclusion  that  the  building  of  a  hos- 
pital under  the  guise  of  a  dispensary  is  contrary  to  law  and  in  vio- 
lation thereof. 

Going  now  directly  to  the  operation  asked,  it  is  necessary  to 
construe  the  following  statutes: 

"Sec.  3141-1.  In  any  county  which  has  joined  in  the  erec- 
tion of  a  district  tuberculosis  hospital  and  in  which  such  hos- 
pital has  not  capacity  to  afford  suitable  accommodation  for  all 
cases  of  tuberculosis  that  should  be  admitted  to  such  institu- 
tion, and  where  the  trustees  of  such  district  tuberculosis  hos- 
pital or  the  joint  board  of  county  commissioners  fail  or  refuse 
to  provide  additional  accommodation  in  such  hospital,  the 
county  commissioners  may,  with  the  consent  of  the  state  de- 
partment of  health,  erect  and  maintain  a  county  tuberculosis 
hospital.  For  the  purpose  of  constructing  and  maintaining 
such  county  hospital  the  county  commissioners  may  issue 
bonds  and  shall  annually  levy  a  tax  and  set  aside  the  funds 
necessary  for  such  maintenance.  Such  funds  shall  not  be 
used  for  any  other  purpose.  When  it  shall  become  necessary 
to  enlarge,  repair,  or  improve  such  county  hospital  for  tuber- 
culosis, the  county  commissioners  shall  proceed  in  the  same 
manner  as  provided  for  other  county  buildings.  Plans  and 
estimates  of  cost  for  all  additions  to  hospitals  for  tuberculosis 
shall  be  submitted  to  and  approved  by  the  state  department  of 
health  and  the  board  of  state  charities." 

"Sec.  2567.  Except  moneys  collected  on  the  tax  dupli- 
cate, the  auditor  shall  certify  all  moneys  into  the  county 
treasury,  specifying  by  whom  to  be  paid  and  what  fund  to  be 
credited,  charge  the  treasurer  therewith  and  preserve  a  dupli- 
cate of  the  certificate  in  his  office.  Costs  collected  in  x)eniten- 
tiary  cases  which  have  been  paid  by  the  state  or  to  be  so  paid, 
shall  be  certified  into  the  treasury  as  belonging  to  the  state." 

For  the  purpose  of  this  opinion,  it  is  taken  as  granted  that 
the  balance  of  the  money  referred  to  in  your  inquiry  has  been  re- 
ferred to  the  proper  fund. 

Sec.  5  of  Article  XII  of  the  Constitution  of  Ohio  says : 

"No  tax  shall  be  levied,  except  in  pursuance  of  law;  and 
every  law  imposing  a  tax,  shall  state,  distinctly,  the  object  of 
the  same,  to  which  only,  it  shall  be  applied." 
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It  is  noted  that  in  the  instant  case  the  object  for  which  the 
money  was  raised  is  the  purpose  of  caring  for  the  indigent  tuber- 
culars  in  supplying  hospitals  therefor,  and  that  object  still  exists. 
Therefore,  the  expenditure  of  the  balance  referred  to  would  not 
be  prevented  by  the  constitutional  provision  above  referred  to. 

When  the  county,  being  a  part  of  a  district  tuberculosis  hos- 
pital, sells  its  interest  therein,  it  is  charged  with  the  knowledge 
of  the  law  that  it  must  provide  means  of  caring  for  its  indigent 
sick.     Sec.  3141-1,  G.  C,  starts  by  saying  as  follows: 

"In  any  county  which  has  joined  in  the  erection  of  a  dis- 
trict hospital." 

Section  3148,  G.  C,  provides  that  a  county  may  withdraw  and 
dispose  of  its  interest  in  a  district  hospital.  In  your  set  of  facts 
the  county  "has  joined"  a  district  and  has  withdrawn  and  disposed 
of  its  interest  therein  and  has  the  money  or  a  portion  thereof  on 
hand,  which  for  the  purpose  of  this  opinion  has  been  placed  in  the 
proper  fund  by  the  county  auditor. 

It  may  be  stated  from  a  reading  of  the  law  relating  to  tuber- 
culosis hospitals  that  a  fair  inference  is  that  where  a  joint  district 
arrangement  proves  inadequate  for  the  needs  of  a  county,  the  com- 
missioners are  to  be  empowered  and  authorized  to  treat  and  care 
for  tubercular  persons  in  their  own  county. 

It  is  noted  that  no  specific  provision  is  made  for  the  disposi 
tion  of  the  proceeds  of  sale  of  an  interest  in  a  district  hospital,  and 
in  consideration  of  the  last  above  observation  and  in  the  light  of 
Section  2567,  G.  C,  which  secures  the  money  realized  to  the  proper 
fund,  such  specific  action  by  the  general  assembly  does  not  seem 
necessary.  '  The  holding  of  the  former  opinion  is  concurred  in, 
although  the  conclusion  herein  reached  is  based  to  some  extent 
on  different  reasons.  A  distinction  has  been  made  herein  between 
a  hospital  and  a  dispensary,  which  the  former  opinion  did  not  make, 
and  to  the  extent  the  former  opinion  is  modified. 

You  are  therefore  advised  that  where  a  county  has  joined  in 
the  erection  of  a  district  tuberculosis  hosiptal,  in  which  hospital 
there  is  not  a  suitable  accommodations  afforded  and  where  the 
trustees  have  failed  and  refused  to  provide  additional  accommoda- 
tions and  because  of  such  conditions  such  county  has  withdrawn 
from  such  district  tuberculosis  hospital  and  has  sold  its  interest 
therein,  such  county  with  the  consent  of  the  State  Board  of  Health 
may  use  the  proceeds  of  such  sale  to  erect  and  maintain  a  county 
tuberculosis  hospital. 
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The  County  Commissioners  May  Contract  with  the  Managing:  Of- 
ficers of  a  Municipal  Worlchouse  Wherein  They  Agree  to  Plrovide 
the  Burial  Expense  of  an  Inmate  Who  Dies  Therein  Whose  Body 
Has  Not  Been  Claimed  by  Relatives  or  Delivered  for  Dissecting 
Purposes  Under  the  Provisions  of  Section  9984,  6.  C. — ^In  the 
Ev^it  an  Inmate  Dies  in  a  Municipal  Workhouse  Who  Has  Been 
Sentenced  Thereto  From  a  County  and  Whose  Body  is  Not 
Claimed  by  Friends  or  Delivered  for  Dissecting  Purposes,  in  the 
Absence  of  an  Agreement  Between  the  Commissioners  of  the 
County  From  Which  Said  Convict  Has  Been  Committed  and  the 
Management  of  Such  Workhouse  to  the  Effect  that  the  County 
is  to  Bear  Such  Burial  Expense,  Such  Burial  Should  Be  Made  at 
the  Expense  of  the  Workhouse. 


No.  2834— (Opinion  Dated  January  28,  1922.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio: 

Gentlemen — ^Acknowledgment  is  made  of  the  receipt  of  your 
recent  communication,  which  reads  as  follows: 

"We  respectfully  request  your  written  opinion  upon  the 
following  matters : 

A  certain  city  of  this  state  owns  and  operates  a  work- 
house. Contracts  are  made  with  the  various  counties  to  take 
care  of  their  workhouse  prisoners. 

Question  1.  If  a  prisoner  sent  up  from  a  foreign  county 
is  a  resident  of  that  county,  and  said  prisoner  dies  while  in 
the  workhouse  and  his  body  is  not  claimed  for  burial  who 
should  pay  the  burial  expenses? 

Question  2.  If  the  prisoner  is  not  a  resident  of  the  county 
from  which  he  is  sentenced  but  a  resident  of  the  state  in 
another  county,  who  should  pay  the  burial  expenses. 

Question  3.  If  a  prisoner  sent  from  a  foreign  county 
is  not  a  resident  of  the  state  and  said  prisoner  dies  while  in 
the  workhouse,  who  pays  burial  expenses  ?*' 

Section  3495,  G.  C,  which  is  a  part  of  the  poor  laws,  provides 
for  the  burial  of  the  dead  body  of  a  person  found  in  a  township  or 
municipal  corporation  when  it  is  not  claimed  by  any  person  for 
private  interment  or  delivered  for  the  purpose  of  dissection  under 
the  provisions  of  Section  9984,  G.  C.  However,  said  Section  3495 
expressly  excepts  from  the  operation  thereof  persons  who  were  in- 
mates of  "a  penal,  reformatory,  benevolent  or  charitable  institu- 
tion in  this  state/'    The  following  section  provides  for  the  expense 
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of  the  burial  of  paupers  who  die  in  "benevolent"  institutions.  These 
sections  do  not  provide,  and  no  other  section  has  been  found  which 
does  expressly  provide  for  the  burial  of  a  person  who  dies  in  a  penal 
or  reformatory  institution  when  the  body  of  such  person  is  not 
claimed  by  friends  or  for  the  purpose  of  dissection.  However,  it 
cannot  be  claimed  that  the  legislature  has  failed  to  maKe  a  provi- 
sion for  the  burial  of  a  person  who  dies  in  such  an  institution  be- 
cause such  authority  is  not  expressly  provided. 

The  workhouse  authorities  have  certain  powers  relative  to  the 
management  and  maintenance  of  the  workhouse  and  methods  are 
provided  for  its  upkeep.  Section  4141,  which  relates  to  a  city  or 
district  workhouse,  authorizes  the  authorities  to  receive  as  inmates 
thereof  persons  sentenced  thereto,  as  provided  by  law,  from  coun- 
ties other  than  the  one  in  which  such  workhouse  is  situated,  "upon 
such  terms  and  during  such  length  of  time  as  is  agreed  upon  by  the 
commissioners  of  such  counties,  or  by  the  council  of  such  munici- 
pality, and  the  council  of  the  city,  or  the  board  of  the  district  work- 
house, or  other  authority  having  the  management  and  control  of 
such  workhouse."  Therefore,  the  workhouse  authorities  have 
power  to  enter  into  a  contract  defining  the  terms  upon  which  they 
shall  receive  such  inmates.  If  in  the  management  of  the  work- 
house the  services  of  the  inmates  produce  revenue  for  the  work- 
house, it  will  be  seen  that  it  is  possible  for  a  profit  to  be  made  by 
such  institution. 

Therefore  it  is  believed  that  in  view  of  said  section  4141,  the 
management  of  such  workhouse  may  take  into  consideration  in  its 
contract  with  the  commissioners  of  the  county  the  expenses  of  the 
burial  of  an  inmate  sentenced  thereto  from  such  county.  In  other 
words,  it  is  believed  that  it  is  within  the  power  of  said  commission- 
ers to  agree  with  the  workhouse  authorities  that  in  event  an  inmate 
dies  and  his  body  is  not  claimed  by  friends  or  by  those  authorized 
to  receive  it  for  dissecting  purposes,  the  county  will  bear  the  ex- 
pense of  such  burial.  However,  in  those  cases  in  which  such  a 
contract  is  not  entered  into  it  would  seem  that  it  would  become  the 
duty  of  the  management  of  the  workhouse  to  bear  the  expense  of 
such  a  burial.  The  workhouse  authorities  are  charged  with  the 
maintenance  of  the  workhouse  and  are  required  to  provide  food 
and  clothing,  etc.,  for  the  inmates.  In  the  case  of  the  death  of  an 
inmate  whose  body  is  not  claimed  it  would  seem  clear  that  the 
burial  of  such  body  is  necessarily  an  incidental  expense  of  said 
institution. 
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If  the  view  herein  taken  is  not  correct,  then  the  conclusion 
must  be  that  there  is  no  authority  to  bury  such  a  body  unless  it  be 
under  the  provisions  of  the  health  law.  Such  a  view  is  clearly  un- 
tenable. 

Therefore,  in  specific  answer  to  your  inquiry  you  are  advised: 

(1)  That  the  county  commissioners  may  contract  with  the 
managing  officers  of  a  municipal  workhouse  wherein  they  agree  to 
provide  the  burial  expense  of  an  inmate  who  dies  therein  whose 
body  has  not  been  claimed  by  relatives  or  delivered  for  dissecting 
purposes  under  the  provisions  of  Section  9984,  G.  C. 

(2)  That  in  the  event  an  inmate  dies  in  a  municipal  work- 
house who  has  been  sentenced  thereto  from  a  county  and  whose 
body  is  not  claimed  by  friends  or  delivered  for  dissecting  purposes, 
in  the  absence  of  an  agreement  between  the  commissioners  of  the 
county  from  which  said  convict  has  been  committed  and  the  man- 
agement of  such  workhouse  to  the  effect  that  the  county  is  to  bear 
such  burial  expense,  such  burial  should  be  made  at  the  expense  of 
the  workhouse. 


SUPREME  COUr 


MOTION  DOCKET 

17322.  Fred  F.  Snyder  et  al.  v.  Al- 
len M.  Fry.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of 
Holmes  county  to  certify  its  record. 
Overruled, 

17327.  Mary  A.  Aldrich  v.  City  of 
Youngstown.  Motion  by  plaintiff  and 
defendant  to  dispense  with  printing 
record  in  Cause  No.  17327  on  the  Gen- 
eral Docket.    Sustained. 

17330.  State  of  Ohio  v.  Peter  F. 
Wills.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Erie  county.    Overruled. 

17367.  The  J.  G.  McCrory  Ohio 
CompauY  v.  Cornelia  B.  Rabbitts  et 
al.  Motion  for  an  order  directing  the 
Court  of  Appeals  of  Clark  county  to 
certify  its  record.    Sustained. 

17391.  Walter  Wright,  alias  Wal- 
lace Wright  V.  State  of  Ohio.  Motion 
for  leave  to  file  petition  in  error  to 
the  Court  of  Appeals  of  Jefferson 
county.    Overruled. 

16766— Frank  Bello  v.  City  of  Cleve- 
land. Motion  for  an  order  directing 
the  Court  of  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Sus- 
tained. 

17301— James  M.  Perkins  v.  The  In- 
dustrial Commission  of  Ohio.  Motion 
by  plaintiff  to  dispense  with  printing 
record  and  briefs  in  Cause  No.  17301 
on  the  general  docket.    Sustained. 

17332— City  of  Cleveland  v.  Frances 
Hanson.  Motion  for  an  order  direct- 
ing the  Court  of  appeals  of  Cuyahoga 
county  to  certify  its  record.  Sus- 
tained. 

17333— Elizabeth  Matheis  v.  Ed- 
ward S.  Flatan.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Lu- 
cas county  to  certify  its  record.  Over- 
ruled. 

17335 — Charles  E.  Ballard,  as  As- 
signee, v.  The  Buckeye  State  Building 
&  Loan  Co.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Frank- 
lin county  to  certify  its  record.  Over- 
ruled. 

17357-^ack  O'Mara  v.  The  Stete  of 


Ohio.    Mot.  ive  to  file  petition 

in  error  to  the  Court  of  Appeals  of 
Hair  il ton  county.    Overruled. 

17358 — John  McGuire,  alias  John 
Burke,  v.  State  of  Ohio.  Motion  for 
leave  to  file  petition  in  error  to  the 
Court  of  Appeals  of  Lucas  county. 
Overruled. 

17382 — Arthur  Harding  v.  State  of 
Ohio.  (At  Chambers  February  23, 
1922.)  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Lucas  county.    Overruled. 

17409 — August  Schario  v.  State  of 
Ohio.  (At  Chambers,  February  23, 
1922.)  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Stark  county 
to  certify  its  record.    Sustained. 

GENERAL  DOCKET 

16911  John  A.  Albrecht  v.  City  of 
Cincinnati  et  al.  Hamilton.  Judgment 
reversed. 

16951.  In  the  matter  of  the  Excep- 
tions of  the  Prosecuting  Attorney  of 
Brown  county  in  the  case  of  State  of 
Ohio  V.  L.  V.  Williams;  exceptions  to 
the  Common  Pleas  Court  of  Brown 
county.    Exceptions  sustained. 

17119.  Joseph  M.  Burke  v.  State  of 
Ohio.     Fairfield.    Judgment  affirmed. 

17202.  The  Cleveland  Provision  Ck). 
V.  The  Public  Utilities  Commission. 
Judgment  affirmed. 

17255.  Pittsburg  Coal  Co.  v.  The 
Industrial  Commission  of  Ohio.  In- 
dustrial Commission.  Demurrer  sus- 
tained.   Judgment  for  defendant. 

17265.  The  State,  ex  rel.  Charles 
C.  Hall  et  •^^  •^  The  Industrial  Com- 
mission of  '  "n  Mandamus.  Writ 
allowed. 

17308— Will  D.  Harris  et  al.  v.  R. 
E.  Reeder  et  al.;  error  to  the  Court 
of  Appeals  of  Franklin  county.  Dis- 
missed for  failure  to  file  printed  rec- 
ord. 

17152 — Hei.netta  Thiessen,  etc.,  et 
al.  V.  Ida  Moore  et  al.  Motion  by  de- 
fendant for  30  days  extension  of  time 
for  brief  in  Cause  No.  17152  on  the 
general  docket.    Allowed. 
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NEW  CORPORATIONS 

The  Murphy-Rogers  Co.,  Newcom- 
erstown,  $15,000.  M.  J.  Murphy, 
Katherine  Murphy,  Floyd  A.  Rogers, 
Albert  Zimmer,  Anna  M.  Zimmer. 

The  Radiovox  Co.,  Cleveland,  $500. 
Charles  L.  Gebauer,  Charles  W.  Pat- 
tison.  R.  W.  Wright,  Mauk  S.  Taylor, 

E.  Zalad. 

The  East  Ohio  Broom  Co.,  Alliance, 
$10,000.  Jonathan  U.  Perkins.  M.  C. 
Dickerson,  James  Wilson,  Edith  Haw- 
kins, Virgiline  Myers. 

The  Avalon  Dairy  Co.,  Middletown, 
$10,000.  Walter  Egelston.  Shelby  Eg- 
elston,  Joseph  Leap,  Oscar  Aronld, 
Edward  Sorrell. 

The  J.  H.  Daly  Co.,  Youngstown, 
$15,000.  Joseph  H.  Daly,  Lillian  R. 
Daly,  Donald  V.  Daly  ,  Sophia  G. 
Countryman,  W.  L.  Countryman. 

The  Smyrna  Land  Co.,  Cleveland, 
$9,000.  K.  C.  Smith,  G.  E.  Peterson, 
Peter  Kamberos,  J.  C.  Marshall,  Chas. 

F.  Cox. 

The  Columbus  Terminal  and  Motor 
Bus  Co.,  Columbus,  $500.  F.  L.  Mc- 
Collum,  R.  P.  Miller,  L.  D.  Bader,  L. 
H.  Fuller,  E.  E.  Patton. 

The  Barber  Oil  Burner  Co.,  Cleve-. 
land,  $1,000.  E.  G.  Guthery,  E.  A. 
Binyon,  R.  E.  Williams,  William  J. 
Barber.  Willis  J.  Irvin. 

The  Dover  Pythian  Castle  Co.,  Do- 
ver, $150,000.  A.  P.  Trubey,  G.  I. 
Goodrich.  Edward  Theiss,  J.  A.  Barr, 
A.  V.  Lind. 

The  Knapp  Building  Materials  Co., 
Cleveland.  $5,000.  L.  W.  Knapp,  Nel- 
son A.  Arend,  H.  M.  Ungerman,  D. 
Terrette    F.  G.  Kuebler. 

The  Payne-Thirty-First  Street  Co., 
Clevland.  $10  000.  William  H.  Love- 
man,  S.  A.  Thorman,  A.  H.  Goldman, 
Wm.  J.  Bialosky.  Hannah  Goodman. 

The  Wieder-Gilman  Co.,  Cleveland, 
$25  000.  S.  H.  Miller,  Max  S.  Eishel, 
C.  J.  Benkoski,  A.  B.  Bcitman,  Helen 
Cicik. 

The  Garforth  Mfg.  Co.,  Newcom- 
erstown,  $500.  Jair»es  Garforth,  Al- 
bert Zimmer,  Virgil  Stocker,  V.  A. 
MrPowan.   Milford  Garforth. 

The  Griffing  Co..  Columbus,  $200,- 
000.  William  F.  Griffing.  R.  E.  Greiss, 
M.  K.  McGaughy,  C.  B.  Wolfe. 


The  Wark  Adv.  Systems  Co.,  Co- 
lumbus, $15,000.  William  James 
Wark,  Florence  Westinghouse,  Theo- 
dore H.  Riddle,  Alfred  Shutt,  Charles 
Miller. 

The  Chalfant  Motor  Co.,  Salem, 
$40,000.  0.  W.  Rechsteiner,  A.  H. 
Chalfant,  H.  E.  Rechsteiner,  W.  V. 
Goodchild,  H.  A,  Peters. 

The  Walbur  Realty  Co..  Cleveland, 
$10,000.  L  J.  Schryer,  D.  M.  Amet, 
J.  M.  Costello,  C.  M.  Vrooman,  C.  E. 
Clarke 

The  S.  C.  Williams  Co.,  East  Liv- 
erpool, $45,000.  S.  C.  Williams,  Cora 
E.  Williams,  D.  0.  Webb,  Allie  Webb, 
S.  J.  Cripps. 

The  Youngstown  Novelty  Mfg.  Co., 
Youngstown,  $10,000.  M.  J.  Leaf,  Ru- 
bin Cohen,  Max  Leaf,  Mrs.  R.  Cohen, 
Mrs.  Neoma  Leaf. 

The  Huffman  Realty  Co.,  Dayton, 
$500.  Edw.  T.  Weakley,  Edward  F. 
Lipp,  Edward  T.  Hall,  E.  T.  Huffman, 
George  P.  Huffman. 

The  Clairmont  Estates  Co.,  Akron, 
$25,000.  M.  R.  Hassler,  R.  B.  Wat- 
ters,  L.  E.  Hornberger.  Charles  C. 
Benner,  H.  J.  Hassler. 

The  Denton  &  Anderson  Co..  Cleve- 
land. $1,000.  Wm.  H.  Marlatt,  Geo. 
B.  Folk,  Edwin  E.  Miller,  R.  P.  Cun- 
ningham, M.  P.  Guenther. 

The  Apple  Creek  Light  &  Power 
Co.,  Apple  Creek,  $20  000.  George  E. 
Messner,  Charles  E.  Studer,  William 
Cramer,  George  C.  Bidle,  Walter  C. 
Klein. 

The  Queen  Citv  Steel-Treating  Co., 
Cincinnati.  $10  000.  Edwin  P.  Sten- 
ger,  Edwin  G.  Becker,  Walter  M. 
Jones,  Wm.  Rappsilber,  Louise  Beiers- 
dorfer. 

The  Drunkenbrod  Tailoring  Co., 
Canton.  $10,000.  Artuhr  B.  Drucken- 
brod,  David  Fallkoff,  Faber  J.  Drunk- 
enbrod, Esther  Fallkoff,  Louis  Fall- 
koff. 

The  Central  Paving  Co.,  Hamilton, 
J^10,000.  Guy  E.  Stephenson,  Harriett 
Stephenson.  James  T.  Maher,  Grace 
Maher,  Bessie  Basford. 

The  P.  and  E.  Grocers*  Co.,  Youngs- 
town, $5,000.  R.  T.  Hamilton,  H.  E. 
Coler.  J.  E.  Mullaly,  Ed  A.  Sackville, 
Jay  L.  Crockett. 
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The  Mt.  Vernon  Mortgasre  Co.,  Mt. 
Vernon,  $600.  A.  H.  Gilmour,  Wm. 
S.  Deeley,  John  E.  Haney,  J.  B.  Ar- 
bour, F.  M.  Lower. 

The  Legion  Athletic  Co.,  Somerset, 
110,000.  J.  L.  Love,  J.  P.  McQuaid, 
Fred  L.  Anspach,  Fred  D.  Hoopes, 
Clifford  Sutton. 

The  Findlay  Savings  &  Loan  Co., 
Findlay,  $1,000,000.  Raymond  R. 
Kennedy,  L.  W.  Kiene,  Chester  Pen- 
dleton, Charles  Wertz,  J.  Frank  Ax- 
line. 

The  Home  Electric  Appliance  Co., 
Zanesville,  $25,000.  H.  B.  Jackson, 
P.  H.  Ludmann,  B.  T.  Jackson,  F.  J. 
Albert,  S.  B.  Darner,  Herbert  Horn. 

The  Universal  Finance  Co.,  Cleve- 
land, $500.  C.  L.  Giersch,  E.  M. 
Jones,  D.  Y.  Scott,  F.  Smith,  O.  J. 
Horn. 

The  Buckeye  Radio  Service  Co., 
Akron,  $500.  John  R.  Gammeter,  S. 
G.  Gammeter,  P.  W.  Heasley,  A.  S. 
Bachtel,  Charles  F.  Safreed. 

The  Norwalk  Ohio  Theatre  Co., 
Norwalk,  $1,000.  Charles  J.  Schaeff, 
R.  M.  Remagen,  W.  J.  Jones,  Gust  G. 
Gilbert,  Frank  Armour. 

The  Bretzf elder  Cigar  Co.,  Dayton, 
$105,000.  S.  Bretzfelder,  Morris 
Stem,  S.  I.  Rosenthal,  Charles  H. 
Rosenthal,  Sr.,  B.  C.  Stein. 

The  Cash  Oil  and  Gas  Co.,  Bellaire, 
$20,000.  Homer  C.  Althar,  William 
K.  Monahan,  J.  A.  Clark,  Willard 
Baker,  D.  D.  Schramm. 

The  Chesney  Explosive  Co.,  Mari- 
etta, $10  000.  James  K.  Chesney, 
Ethel  Chesney,  Louis  M.  Radekin, 
Laura  M.  Radekin,  Maud  I.  Sprague. 

The  Automatic  Wood  Turning  & 
Specialty  Co.,  Limaville,  $10,000.  E. 
W.  Carter,  Sr.,  John  W.  Carlstein,  H. 
S.  Wykoff,  Gust  Adolphson,  E.  W. 
Carter,  Jr. 

The  Outlook  Improvement  Co.,  To- 
ledo, $10,000.  Howard  Lewis,  Fred- 
erick W.  Gaines,  Milo  J.  Warner, 
Charles  H.  Lemmon,  Robert  Newbe- 
gin. 

The  Ohio  Interurban  Bus  Co.,  To- 
ledo, $10000.  James  G.  Goodnough, 
Fred  H.  Kruse,  S.  L.  Goodnough,  El- 
mer L.  Skidmore,  William  J.  Fritsche. 

The  Gordon  Auto  Top  Co.,  Cleve- 
land, $1,000.  Roy  Gordon,  Elda  Gor- 
don, Michael  J.  Andrews,  Ray  C.  Rasp, 
Garrett  Stevens. 

The  News  Bulletin  Pub.  Co.,  Co- 
lumbus, $500.  Langdon  T.  Williams, 
Henry   H.   Metcalf,   Holman   Harvey, 


Clarence  M.  Werum,  V.  K.  McGon- 
agle. 

The  Grand  River  Electric  Light  and 
Power  Co.,  Rock  Creek,  $75,000.  R. 
W.  Paden^  C.  R.  Sanborn,  C.  F.  Rex- 
roth,  D.  G.  Daigen,  C.  K.  Coleman. 

The  Columbus  Land  Co.,  Columbus, 
$10,000.  Calvin  Essex,  G.  W.  Hite, 
Bamet  Essex,  Charles  Davis,  Charles 
Essex. 

The  Gem  City  Aluminum  Co.,  Day- 
ton, $50,000.  Alfred  P.  Ziegler,  Dan- 
iel L.  Dwyer,  Nellie  G.  McGrrth,  Ar- 
dee  Ames.  Jeanette  Rench. 

The  A.  B.  Taggart  Co.,  Toledo,  $25,- 
000.  Lee  J.  Larson,  Earl  L.  Hopkins, 
Wm.  K.  Baxter.  Arthur  B.  Taggart, 
Frank  E.  Calkinds. 

The  Buckeye  Pass  Book  Co.,  Spring- 
field, $20,000.  Clarence  H.  Rhoades, 
Horace  E.  Willoughby,  M.  E.  Rhoades, 
R.  D.  Willoughby,  J.  R.  Palmer. 

The  Oakley  Finance  Co.,  Cincinnati, 
$60,000.  H.  C.  Stanforth,  R.  Ruzicka, 
Guy  A.  Fibbe,  Charles  T.  Rose,  C.  Mc- 
Kenzie. 

The  Young  Ice  and  Coal  Co.,  Cleve- 
land, $25,000.  R.  H.  Riffe,  James  W. 
Turk,  Golden  B.  Boyd,  James  A.  Clin- 
ton, L.  P.  Smith. 

The  Paramount  Pure  Products  Co., 
Cleveland.  $25,000.  Harry  Bemnard, 
Mollie  Friedman,  Leo  Von  Thun,  Wil- 
liam Sheinkman,  Michael  Sheinkman. 

The  Cleveland  Hyssop  Co.,  Cleve- 
land, $10,000.  F.  A.  Mansfield,  John 
H.  Dawson.  C.  V.  Lent,  John  G.  Wiet- 
ing.  Fred  D.  Turner. 

The  Mansfield  Electric  Construction 
Co.,  Mansfield  $10,000.  Charles  Holf- 
man,  F.  D.  Weller,  George  C.  Stan- 
ford, C.  A.  Schettler,  L.  C.  Dye. 

The  Bambeeno  Sales  Co.,  Toledo, 
$10,000.  Regina  Kraus,  Sylvia  Lab- 
erdee,  Grace  Gemhardt,  Ralph  B. 
Way,  R.  T.  Carrithers. 

The  John  F.  Class  Co.,  Cleveland, 
JK20,000.  John  M.  Neely,  L.  F.  Mc- 
Grath,  Jos.  S.  Silber,  K.  B.  Bushong, 
H.  A.  Dempsey. 

The  Ohio  Pants  Mfg.  Co.,  Cleve- 
land, $50,00.  Sidney  N.  Weitz,  Jos. 
H.  Crowley.  Mildred  L.  Desenberg,  H. 
Kaufman,  H.  A.  Comblum. 

The  Lodi  Concrete  Co.,  Lodi,  $50,- 
000.  Lee  Whitright,  I.  A.  Carver, 
Fay  Whitright,  E.  L.  Eichler,  Glenn 
Whitright. 

The  Famous  Voices  Radio  Co., 
Cleveland,  $10,000.  Charles  W.  Patti- 
son.  E.  Brown,  E.  Zalad,  N.  Bonnist, 
L.  S.  Sobel. 
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The  Service  Equipment  Sales  Co., 
Bowling  Green,  $5,000.  James  W. 
Rae,  Corwin  R.  Lockwood,  Edwin  J. 
Cuny,  Walter  E.  Stump,  Lawrence  A. 
McVay. 

The  Warren  Roofing  Co.,  Cleveland, 
$10,000.  Frank  H.  Warren,  George 
T.  Gorsuch,  Fred  Counts,  Joseph  H. 
Mellen,  H.  P.  Fetterman. 

The  W.  Frank  Hauck  Co.,  Colum- 
bus, $20,000.  W.  Frank  Hauck.  L.  A. 
Evans,  Boyd  B.  Haddox,  J.  C.  Erwin, 
H.  L.  Doud. 

The  Capitol  Square  Realty  Co.,  Co- 
lumbus, $1,000.  W.  C.  Lawrence,  Jr., 
Richard  T.  Rector,  Harry  L.  Lanum, 
C.  S.  Welch,  Henry  O'Brien. 

The  Lion  Brand  Overall  Mfg.  Co., 
Cleveland,  $50,000.  Mannie  Eisen- 
berg,  J.  M.  Namen,  Lillian  Lubisky, 
N.  C.  Beckerman.  Marie  M.  Varga. 

The  Walter  J.  Valliere  Fur  Co., 
Cleveland,  $10,000.  Walter  J.  Valli- 
ere, S.  A.  Thorman,  A.  H,  Goldman, 
Bessie  Hamilton,  Hanna  Goodman. 

The  Lee  Dress  Co.,  Toledo,  $10,000. 
Lee  M.  Waldman,  O.  J.  Smith,  H.  L. 
Christopher,  C.  W.  F.  Kirkley,  Ber- 
nice  S.  Oechsler. 

The  Foot  Register  Co.,  Portsmouth, 
$2,000.  William  J.  Burke,  W.  L. 
Questel,  Clinton  M.  Searl,  W.  L. 
Belcher,  George  Clausing. 

The  Lexington  Square  Co.,  Cleve- 
land, $50,000.  Edward  Kohl,  Ger- 
trude Kohl.  Max  Schachtel,  Sam 
Scbachtel,  A.  R.  Johnson. 

The  Union  Mercantile  Adjustment 
Co.,  Cleveland.  $1,000.  S.  A.  TRor- 
man,  Wm.  J.  Bialosky,  H.  Goodman, 
Wm.  H.  Loveman,  A.  H.  Goldman. 

The  Seneca  Hills  Co.  Cleveland, 
$500.  Codric  G.  Smith,  D.  K.  Hender- 
son, C.  Weidel,  I.  Guentzler,  E.  Wil- 
liams. 

The  Tea  Garden  Restaurant  Co., 
Cleveland,  $10,000.  C.  F.  McConnell, 
Woo  Nam,  Edward  Moy,  Yee  Wah, 
M.  L.  Dilley. 

The  Mt.  Healthy  Natural  Gas  Co., 
Mt.  Healthy.  $20,000.  Louis  P.  Cook, 
T.  J.  Stimetz,  Henry  Miller,  S.  P. 
Eaton,  Henry  Heitfeld. 

The  Octograf  Eneraying  Co.,  Cin- 
cinnati.  $15,000.     Howard    N.    Rag- 
land,   Elmer  L.   Conway,    Edwin     G. 
Gerdes.    Walter   D.    Murphy,    C.     F. 
Werner. 

The  Mapes-Erway  Co.,  Warren, 
$15,000.  John  B.  Mapes.  Ray  C.  Er- 
wav,  George  O.  Harm,  R.  H.  Patchin, 
C.  S.  Klippel. 


The  Lucille  Apartment  Co.,  Cleve- 
land, $51,000.  Alfred  L  Soltz,  M.  E. 
Blum,  Melvin  Christopher,  Benjamin 
Feinsilber,  William  J.  Pollack. 

The  Growers'  Canning  &  Prserv- 
ing  Co.,  Youngstown,  $5,000.  H.  A. 
Wiley,  0.  P.  Potts,  James  Henry,  R. 
H.  Weston,  T.  W,  King. 

The  Cleveland  Conn  Co.,  Cleveland, 
$25,000.  C.  C.  Handy,  L.  C.  Barber, 
D.  G.  Jaeger,  H.  E.  King,  E.  W.  Wat- 
son. 

The  Bow-Lin  Oil  Co.,  Oberlin,  $50,- 
000.  M.  A.  Houghton,  J.  C.  Andrus, 
Philip  H.  Ohly.  E.  A.  Stevens,  Her- 
bert Harroun,  E.  M.  Cook,  F.  E.  Burk- 
len. 

The  American  Savings  &  Loan  Co., 
Barberton,  $1,000,000.  Jona  W.  Bla^ 
ser,  S.  A.  Decker,  George  W.  Helmick, 
William  S.  Mitchell,  F.  H.  Wooley. 

The  S-F  Products  Co.,  Cleveland, 
$500.  J.  A.  Fenner,  C.  C.  Young.  F. 
W.  Stanton,  C.  L.  Stocker,  A.  M. 
Loveland. 

The  M.  &  R.  Auto  Co.,  Elyria,  $20,- 
000.  A.  B.  Coons,  C.  Marsh,  W.  A. 
Newmier,  L.  B.  Fauver,  F.  L.  Hamel. 

Increases 

The  Valley  Camp  Steamship  Co., 
Cleveland,  $10,000  to  $200,000. 

The  Cleveland  Clay  Products  Co., 
Cleveland,  $25,000  to  $50,000. 

The  Mayflower  Candy  and  Nut  Co., 
Columbus,  from  $100  000  to  $200,000. 

The  O'Connor  -  Daugherty  Co., 
Youngstown,  $15,000  to  $25,000. 

The  Gillett-Bissell  Co.,  Toledo,  $10,- 
000  to  $50,000. 

The  Futhey  Lumber  and  Hardware 
Co..  Shadyside,  $35,000  to  $75,000. 

The  Lee  Road  Savings  and  Loan 
Co..  Cleveland  Heights,  $1,000,000  to 
$3,000,000. 

The  Electric  Construction  &  Motor 
Co..  Findlay,  $60,000  to  $100,000. 

The  Lilley  Co.,  Columbus,  from  $1,- 
600,000  to  $2,400,000. 

The  Charles  M.  Kelso  Co.,  Dayton, 
from  $50,000  to  $100,000. 

The  Propper  Realty  &  Finance  Note 
Co.,  Cleveland.  $10,000  to  $150,000. 

The  Interstate  Aluminum  Co.,  Can- 
ton, from  $35,000  to  $60,000. 

The  Interstate  Aluminum  Co.,  Can- 
ton, from  $25,000  to  $35,000. 

Decrease 

The  Matthew  Addy  Co.,  Cincinnati, 
$1,000,000  to  $550,000. 

The  Felber-Reynolds  Co.,  Cleveland, 
$50,000  to  $5,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2482 — ^In  the  Matter  of  the  Sale  of  Certain  Transmission  Line 
of  The  Indiana,  Columbus  and  Eastern  Traction  Company  and 
Certain  Rights  to  The  Dayton  Power  and  Light  Company. — 
Prayer  Granted. 


(Dated  February  21,  1922., 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  and  was  heard,  upon  the  joint  application  of 
J.  H.  McClure,  the  duly  appointed,  qualified  and  acting  receiver  of 
The  Indiana,  Columbus  and  Eastern  Traction  Company,  and  The 
Dayton  Power  and  Light  Company,  (a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) , 
asking  the  consent  to  and  approval,  by  this  Commission,  of  the  sale 
by  said  receiver  and  the  purchase  by  said  last  named  applicant  of 
the  high  tension  line  of  said  Traction  Company,  and  the  right  of 
way  therefor,  from  Stop  Eight  of  The  Dayton  and  Western  Trac- 
tion Company  on  the  Dayton  and  Easton  Pike  in  Montgomery,  to 
the  Village  of  Arcanum,  in  Darke  County,  Ohio,  and  the  evidence 
offered  at  said  hearing. 

The  Commission,  being  fully  advised  in  the  premises,  finds : 

That,  for  purchase  and  sale  purpnoses,  the  value  of  said 
high  tension  transmission  line  and  a  right-of-way  therefor,  is 
not  less  than  the  sum  of  $6,000.00,  and 

That  the  public  will,  upon  such  proposed  sale  and  pur- 
chase of  said  property,  be  furnished  adequate  service  for  a 
reasonable  and  just  rate,  rental,  toll  or  charge  therefore, 

and  is  satisfied  that  consent  and  authority  for  the  sale  and  purchase 
of  said  property  should  be  granted.    It  is,  therefore. 

Ordered,  That  the  said  J.  H.  McClure,  receiver  of  The  Indiana, 
Columbus  and  Eastern  Traction  Company  be,  and  hereby  he  is 
authorized  to  sell  and  convey  to  The  Dayton  Power  and  Light  Com- 
pany, the  high  tension  transmission  line  of  the  said  Traction  Com- 
pany, and  the  right  of  way  therefore,  from  Stop  Eight  of  The  Day- 
ton and  Western  Traction  Company  on  the  Dayton  and  Eaton  Pike 
in  Montgomery  county,,  to  the  Village  of  Arcanum  in  Darke  county, 
Ohio;  and  said  The  Dayton  Power  and  Light  Company  hereby  is 
authorized  to  purchase  and  acquire  the  same,  subject  to  certain 
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rights  reserved  by  said  receiver,  and  to  pay  therefor  the  agreed 
consideration  of  six  thousand  dollars.   It  is  further 

Ordered,  That  the  findings  hereinbefore  set  forth  as  to  the 
value  of  said  property,  rates  and  service  and  the  acquiescence  in 
the  passing  of  said  agreed  consideration  shall  not  be  binding  ux>on 
this  Commission  in  any  future  proceedings  involving  rates  and/or 
service.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval,  by  this  Commission,  of  any  diminuation  of 
service  or  increase  in  rates  in  the  territory  now  served  by  means 
of  said  property. 

No.  2434 — ^In  the  Matter  of  the  Application  of  The  Fayette  Tele- 
phone Company,  for  Cmisent  and  Authority  to  Issue  and  Dispose 
of  $2,500.00  Common  Capital  Stock. — ^Prayer  Granted. 


(Dated  February  20,  1922.) 

This  day,  it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary, this  matter  came  on  for  consideration  upon  the  applica- 
tion of  The  Fayette  Telephone  Company,  (a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Ohio,  and  engaged  in  the  telephone  business  in  the  State  of 
Ohio  and  Michigan),  asking  the  consent  and  authority  of  this  Com- 
mission to  issue  its  common  capital  stock  of  the  par  value  of  two 
thousand,  five  hundred  dollars,  the  proceeds  arising  from  the  sale 
thereof  to  be  used  to  provide  certain  additions,  extensions  and  im- 
provements to  its  facilities. 

The  Commission,  being  fully  advised  in  the  premises,  finds  from 
the  pleadings  and  exhibits  filed  herein  and  its  independent  inquiry 
an  investigation  thereupon: 

That  the  applicant  now  has  under  contract  or  in  contem- 
plation, certain  additions,  extensions  and  improvements  to  its 
facilities  within  the  State  of  Ohio,  the  cost  of  which  has  been 
estimated  at  the  sum  of  $2,000.00,  and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  two  thousand  dollars  is  reasonably  required  and 
the  money  to  be  procured  thereby  necessary  for  the  construc- 
tion, completion,  extension  and  improvement  of  its  facilities 
as  aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
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position  of  applicant's  common  capital  stock  of  the  par  value  of  two 
thousand  dollars  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Fayette  Telephone  Company  be,  and 
hereby  it  is  authorized  to  issue  its  common  capital  stock  of  the  par 
value  of  two  thousand  dollars  ($2,000.00)  and  that  said  capital  stock 
be  sold  for  the  highest  price  obtainable  but  not  less  than  the  par 
value  thereof.    It  is  further. 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  cap- 
ital stock  be  devoted  to  and  used  for  the  payment  of  the  cost  of  cer- 
tain contracted  or  contemplated  additions,  extensions  and  improve- 
ments to  applicant's  facilities  within  the  State  of  Ohio,  and  for  no 
other  purpose  whatsoever.    It  is  further. 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period  of  the  issue  and  disposition  of  said 
capital  stock  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 

And  it  appearing  further  that  the  applicant  proposed  to  issue 
the  balance  of  said  capital  stock,  viz :  Of  the  par  value  of  five  hun- 
dred dollars  for  the  purpose  of  providing  certain  additions,  exten- 
sions and  improvements  to  its  facilities  in  the  State  of  Michigan,  and 
that,  under  the  law  in  such  case  made  and  provided,  an  interstate 
utility  shall  not  be  required  to  accure  authority  for  the  issue  of  its 
capital  stock  for  the  purpose  of  constructing,  extending,  completing 
and  improving  its  facilities  outside  this  state,  it  is,  therefore,  further 

Ordered,  That  said  application,*  in  so  far  as  it  asks  the  consent 
and  authority  to  issue  said  additional  common  capital  stock  be,  and 
hereby  the  same  is  denied. 


No.  2488 — In  the  Matter  of  the  Application  of  The  Northern  Ohio 
Traction  and  Light  Company  for  Authority  to  Issue  and  Sell 
$1,225,000.00  First  Lien  and  Refunding  Mortgage  GoM  Bonds. 
Prayer  Granted. 


(Dated  February  23,  1922.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Northern  Ohio 
Traction  and  Light  Company,  (a  corporation  duly  organized  and 
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existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio) ,  ask- 
ing the  consent  and  authority  of  this  Commission  to  issue  and  dis- 
pose of  one  million,  two  hundred  and  twenty-five  thousand  dollars, 
principal  amount,  of  its  first  lien  and  refunding  mortgage,  five  per 
cent,  gold  bonds,  bearing  interest,  under  certain  supplemental  in- 
denture, executed,  acknowledged  and  delivered  by  the  applicant 
under  date  of  February  first,  1922,  at  the  rate  of  seven  per  centum 
per  annum,  the  proceeds  arising  from  the  sale  thereof  to  be  used: 

For  the  pajonent  and  discharging  or  refunding,  of  $1,145,- 
000.00,  principal  sum,  of  the  first  mortgage,  five  per  cent,  gold 
bonds,  issued  by  The  Canton-Akron  Railway  Company,  the 
predecessor  in  title  to  certain  of  applicant's  present  property, 
which  mature  upon  the  first  day  of  March,  1922,  and 

For  the  reimbursement  of  applicant's  treasury  for  certain 
uncapitalized,  capital  expenditures  therefrom,  made  within  the 
five  years  next  preceding  the  date  of  the  filing  of  the  appli- 
cation herein. 

The  Commission,  being  fully  advised  in  the  premises,  and  hav- 
ing due  regard  for  the  facts : 

That,  by  order,  made  and  entered  as  of  date  July  twenty- 
first,  1916  and  second  supplemental  order,  made  and  entered 
as  of  date  May  sixth,  1919,  in  proceeding  No.  872,  consent  and 
authority  was  granted  the  applicant  herein,  among  other 
things,  to  issue  and  exchange  at  par,  upon  payment  of  a  cer- 
tain sum  in  cash,  applicant's  first  lien  and  refunding  mortgage, 
five  per  cent,  gold  bonds  for  the  outstanding  first  mortgage, 
five  per  cent,  gold  bonds  issued  by  The  Canton-Akron  Railway 
Company ; 

That,  in  proceeding  No.  1944,  having  found  that  the  appli- 
cant herein  had,  in  the  calendar  year  1919,  actually  expended 
from  its  treasury  for  capital  puriwses  the  sum  of  $369,008.14. 
none  of  which  was  procured  or  obtained  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences,  an  order  was  made  and  entered, 
upon  the  twenty-fifth  day  of  March,  1920,  consenting  to  and 
authorizing  the  applicant  herein,  among  other  things,  to  issue 
and  dispose  of  $80,000.00,  principal  sum,  of  its  said  first  lien 
and  refunding  mortgage  five  per  cent,  gold  bonds,  (authorized 
with  other  such  bonds  for  contemplated  additions,  extensions 
and  improvements  in  said  proceeding  No.  872  aforesaid)  to 
provide  for  the  reimbursement  of  applicant's  treasury,  in  part, 
for  the  said  uncapitalized,  capital  expenditures,  and 

That,  under  such  authority  of  this  commission,  the  trustee 
under  said  mortgage  has  certified  said  bonds  but  that  the 
applicant,  as  it  represents,  has  been  unable  to  so  dispose  of  said 
bonds  because  of  the  conditions  obtaining  in  the  financial  mar- 
kets and  surrounding  the  sale  of  securities,  and  has  negrotiated 
a  sale  of  said  first  lien  and  refunding  mortgage,  five  x>er  cent. 
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gold  bonds  conditioned  upon  the  applicant,  by  supplemental 
indenture,  agreeing  to  pay  interest  thereupon  at  the  rate  of 
seven  percentum  per  annum  and  saving  the  holder  thereof  free 
from  certain  taxes. 
The  Commission  finds: 

That,  of  the  mottgage  bonds  now  issued  and  outstanding 
as  a  lien  against  the  property  of  The  Northern  Ohio  Traction 
and  light  Company,  $1,145,000.00,  principal  sum,  of  the  first 
mortgage,  five  per  cent,  gold  bonds  issued  by  The  Canton- 
Akron  Railway  Company  matures  upon  the  first  day  of  March, 
1922,  and  must,  upon  said  day,  be  paid  and  discharged  or  law- 
fully refunded ; 

That,  within  the  five  years  next  preceding  the  date  of  the 
filing  of  the  application  herein,  and  specifically  within  the  cal- 
endar year  1919,  the  applicant  actually  expended  from  its  treas- 
ury, for  capital  purposes,  the  sum  of  $369,008.14,  none  of  which 
was  procured  or  obtained  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness ; 

That,  if  and  as  the  authority  granted  by  said  orders,  so 
made  and  entered  as  aforesaid  in  proceedings  Nos.  872  and 
1944,  to  issue  and  dispose  of  $1,225,000.00,  principal  sum  of 
applicant's  first  lien  and  refunding  mortgage,  five  per  cent. 
Gold  bonds  be  revoked,  the  issue  of  applicant's  first  lien  and 
refunding  mortgage,  five  per  cent,  gold  bonds  bearing  interest, 
under  a  supplemental  indenture,  at  the  rate  of  seven  percentum 
per  annum,  of  the  principal  sum  of  $1,225,000.00  is  reasonably 
required  and  the  money  to  be  procured  thereby,  necessary  for 
the  payment  and  discharge,  or  lawful  refunding  of  said  indebt- 
edness and  the  reimbursement,  in  i>art,  for  applicant's  treasury 
for  said  uncapitalized,  capital  expenditures  therefrom,  and 

That,  the  applicant  now  having  mortgage  bonds  issued  and 
outstanding  in  excess  of  its  issued  and  outstanding  capital 
stocky  the  issue  of  said  bonds  in  excess  of  applicant's  issued  and 
outstanding  capital  stock,  and  the  expenditure  of  the  proceeds 
thereof  as  such  excess,  should  be  specifically  consented  to, 
authorized  and  approved, 

and  is  satisfied  that,  if  and  as  the  authority,  granted  in  said  pro- 
ceedings Nos.  372  and  1944,  to  issue  and  dispose  of  $1,  225,000.00, 
principal  amount,  of  applicant's  first  lien  and  refunding  mortgage, 
five  per.  cent,  gold  bonds  shall  be  revoked,  consent  and  authority 
should  be  granted  for  the  issue  and  disposition  of  bonds  as  herein 
I>etitioned.    It  is,  therefore, 

Ordered,  That,  in  so  far  as  the  same  consent  to  and  authorize 
The  Northern  Ohio  Traction  and  Light  Company  to  issue  and  dis- 
pose of  one  million,  two  hundred  and  twenty-five  thousand  dollars, 
principal  sum,  of  first  lien  and  refunding  mortgage,  five  per  cent. 
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gold  bonds,  the  orders  made  and  entered  in  proceeding  No.  872  upon 
the  twenty-first  day  of  July,  1916  and  the  sixth  day  of  May,  1920, 
and  in  proceeding  No.  1944  upon  the  twenty-fifth  day  of  March, 
1920,  be,  and  hereby  the  same  are  revoked  and  rescinded.  It  is 
further 

Ordered,  That  said  The  Northern  Ohio  Traction  and  Light 
Company  be,  and  hereby  it  is  authorized,  thereupon,  to  issue  its 
first  lien  and  refunding  mortgage,  five  per  cent,  gold  bonds,  bear- 
ing interest,  under  a  supplemental  indenture,  executed,  acknowl- 
edged and  delivered  under  date  of  February  first,  1922,  at  the  rate 
of  seven  percentum  per  annum,  both  principal  and  interest,  whether 
secured  by  the  original  indenture  of  mortgage  or  provided  by  said 
supplemental  indenture,  to  be  paid  without  deduction  for  any  taxes, 
assessments  or  governmental  charges  which  the  applicant  or  the 
trustee,  or  trustees,  may  be  required  to  pay  or  to  retain  therefrom 
under  any  present  or  future   law  of  the  United  States  or  of  any 

state,  county  or  municipality  or  other  taxing  authority  thereunder, 
except  inheritance  or  succession  taxes,  an^d  except  any  federal  in- 
come tax  in  excess  of  two  per  cent.,  and  the  applicant  may,  further, 
reimburse  the  holders  of  said  bonds,  or  any  of  them,  the  taxes 
(other  than  succession  or  inheritance  taxes)  assessed  by  the  State 
of  Pennsylvania  upon  any  such  bonds  or  bonds,  or  upon  the  holder, 
or  holders,  thereof,  as  a  resident,  or  residents,  of  the  State  of  Penn- 
sylvania, by  reason  of  his,  or  their,  ownership  thereof,  but  not  ex- 
ceeding four  mills  on  the  dollars  in  any  year,  such  reimbursement  of 
said  Pennsylvania  State  Tax  to  be  made  only  upon  the  written  re- 
quest of  such  holders,  or  any  of  them,  as  have  actually  paid  such 
taxes ;  and  to  sell  said  bonds  for  the  highest  price  obtainable  but  not 
less  than  ninety  (90)  percentum  of  the  principal  sum  thereof.  It  is 
further 

Ordered,  That  any  discount  arising  from  the  sale  t>f  said  bonds 
for  less  than  the  principal  amount  thereof  be  amortized  pursuant 
to  the  rules  and  regulations  heretofore  adopted  by  this  Commission. 
It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
issued  and  outstanding  capital  stock,  and  the  expenditui'e  of  the 
proceeds  thereof  as  herein  provided  as  such  excess,  be,  and  hereby 
they  are  specifically  consented  to,  authorized  and  approved.  It  is 
further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be,  by  the  applicant,  devoted  to  and  used  for  the  following  puriK>se> 
and  not  other,  to-wit : 
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(1)  The  payment  and  discharge  of  the  $1,145,000.00, 
principal  sum,  of  the  first  mortgage,  five  per  cent,  gold  bonds 
of  The  Canton-Akron  Railway  Company  which  mature  March 
first,  1922,  and 

(2)  The  balance  of  such  proceeds  to  be  applied  toward  the 
reimbursement  of  applicant's  treasury  for  and  on  account  of 
the  aforesaid  uncapitalized,  capital  expenditures  therefrom 
within  the  calendar  year  1919. 

It  is  further 

Ordered,  That,  forthwith  upon  the  acquisition  of  any  of  said 

bonds  of  said  The  Canton-Akron  Railway  Company,  the  applicant 

render  the  same  non-negotiable  and,  upon  the  acquisition  of  all  of 

said  bonds,  cancel  and  destroy  the  same.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period  of  the  issue  and  disposition  of  bonds 
as  herein  authorized,  the  expenditure  of  the  proceeds  thereof  as 
herein  provided  and  the  cancellation  and  destruction  of  the  said 
bonds  of  said  The  Canton-Akron  Railway  Company. 


ATTORNEY  GENERAL 


Method  of  Taxation  of  Successions  in  Certain  Will  Discussed. 


No.  287&— (Opinion  Dated  February  20,  1922.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  The  Commission  in  a  recent  letter  encloses  an 
extract  from  a  will  and  requests  the  advise  of  this  department  as 
to  the  method  of  determining  the  inheritance  tax  on  that  part  of 
the  estate  of  the  testator  covered  thereby.  The  extract  from  the 
will  follows : 

"Fifth:  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and  personal,  of  which  I 
shall  die  seized  or  possessed,  or  to  which  I  may  be  entitled  at 
the  time  of  my  death,  to  by  executors  and  trustees  named  in 
the  twelfth  clause  of  this  my  will  and  hereinafter  designated 
as  my  executors  and  trustees,  and  to  whoever  may  be  appointed 
to  succeed  them,  upon  the  trust,  nevertheless,  to  invest  and 
reinvest  my  said  estate,  from  time  to  time  as  occasion  may 
require,  and  to  collect  the  interest  and  income  derived  there- 
from, and  after  paying  all  taxes,  assessments,  interest  charges, 
and  such  sums  of  money  as  may  be  necessary  to  properly  pre- 
serve and  protect  and  manage  my  real  and  personal  estate,  to 
pay  over  the  interest  and  income  thereof,  at  such  periods  as 
they  shall  deem  best  in  equal  portions,  to  my  three  children, 
A.,  D.  and  M.  for  their  education,  maintenance  and  support, 
until  one  of  my  said  children  reaches  the  age  of  thirty  years. 

"Sixth :  When  one  of  my  said  children  shall  reach  the  age 
of  thirty  years,  I  direct  my  executors  and  trustees  to  divide  my 
residuary  estate  into  as  many  equal  parts  as  I  shall  have  chil- 
dren then  living,  and  to  pay  over  one  of  such  parts  to  the  child 
so  surviving  at  the  age  of  thirty  years  for  its  own  use  and 
benefit  absolutely  and  forever. 

Seventh :  As  to  the  other  parts  into  which  my  said  resid- 
uary estate  shall  be  divided,  I  direct  that  my  said  executors 
and  trustees  set  apart  and  hold  upon  trust,  as  separate  trust 
funds,  one  of  such  parts  for  the  benefit  of  each  one  of  my  chil- 
dren as  shall  not  then  have  reached  the  age  of  thirty  years, 
and  to  pay  over  the  interest  and  income  of  said  several  parts  at 
such  periods  as  they  shall  deem  best  to  such  children,  respec- 
tively, for  their  respective  education,  maintenance  and  support 
until  they  severally  attain  the  age  of  thirty  years. 

Eighth:  Whenever  any  such  child,  referred  to  in  para- 
graph seventh  of  this  my  will,  shall  reach  the  age  of  thirty 
years,  I  authorize  and  direct  my  said  executors  and  trustees  to 
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pay  oyer  such  parts  of  my  said  residuary  estate  so  set  apart 
for  it,  to  the  child  so  reaching  the  age  of  thirty  years,  for  its 
own  use  and  benefit  forever. 

Ninth :  If  any  of  my  children  shall  die  before  reaching  the 
age  of  thirty  years  leaving  issue,  I  direct  my  trustees  to  pay 
over  to  such  issue  absolutely,  share  and  share  alike,  the  trust 
fund  held  by  them,  for  the  child  so  dying,  and  if  no  trust  fund 
shall  have  then  been  established  for  such  child,  then  to  pay 
over  to  such  issue  absolutely,  share  and  share  alike,  such  por- 
tion of  my  residuary  estate  as  such  child  would  then  have  been 
entitled  to  receive  if  it  had  then  reached  the  age  of  thirty  years. 

If  any  of  my  children  shall  die  before  reaching  the  age  of 
thirty  years  without  issue  and  after  a  trust  fund  shall  have 
been  set  apart  for  it,  I  direct  that  the  trust  fund  so  set  apart 
for  such  child,  shall  be  apportioned  and  paid  equally  to  the 
trust  funds  held  for  the  survivors,  and  to  those  of  my  children 
then  over  thirty  years  of  age,  and  to  the  issue  of  such  as  may 
be  dead,  such  issue  taking  his,  her  or  their  parent's  share." 

The  Commission  states  that  A  at  the  death  of  the  testator 
was  twenty-three  years  of  age,  D  eighteen  and  M.  ten,  and  that  the 
residuary  estate  is  valued  at  $300,000. 

The  first  problem  is  to  determine  the  duration  of  the  primary 
equitable  interest  or  interests  upon  which  A's  interests  in  re- 
mainder are  limited.  The  trust  for  income,  etc.,  is,  it  will  be  ob- 
served, not  to  last  until  A  reaches,  or  if  living  would  reach,  the 
age  of  thirty  years,  but  "until  one  of  my  said  children  reaches  the 
age  of  thirty  years."  It  is  entirely  possible  that  none  of  them  will 
ever  reach  the  age  of  thirty  years.  In  that  event,  there  is  but  one 
provision  found  in  the  above  excerps  from  the  will  for  what  shall 
be  done.  The  ninth  item  provides  that  "if  any  of  my  children 
shall  die  before  reaching  the  age  of  thirty  years  leaving  issue  *  *  *, 
and  if  no  trust  fund  shall  have  then  been  established  for  such 
children,"  which  would  be  the  case,  as  separate  trust  funds  are  not 
to  be  established  until  one  of  the  children  arrives  at  the  age  of 
thirty  years,  then  the  trustees  are  "to  pay  over  to  such  issue  ab- 
solutely, share  and  share  alike,  such  portion  of  by  residuary  es- 
tate as  such  child  would  then  have  been  entitled  to  receive  if  it 
had  then  reached  the  age  of  thirty  years." 

But  even  this  provision  does  not  exhaust  the  possibilities,  for 
all  the  children  may  die  before  they  reach  the  age  of  thirty  years, 
leaving  no  issue.  This  is  not  provided  for  by  the  last  paragraph 
of  the  ninth  item  because  that  paragraph  deals  with  the  following 
conditions : 

"If  any  of  my  children  shall  die  before  reaching  the 
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age  of  thirty  years  without  issue  and  after  a  trust  fund  shall 
have  been  set  apart  for  it"  *  *  * 

This  is  an  event  that  could  not  happen  unless  at  least  one  of  the 
children  had  arrived  at  the  ages  of  thirty  years. 

Hence,  if  all  three  children  die  without  issue  before  reaching 
the  age  of  thirty  years,  intestacy  will  occur  as  to  the  entire  resr 
iduary  estate  so  far  as  anything  quoted  by  the  Commission  in  its 
extracts  from  the  will  is  concerned. 

Now,  it  is  apparent  on  the  face  of  the  will  that  the  three  bene- 
ficiaries of  the  prior  estate  are  also  the  heirs  at  law  of  the  testator, 
so  that  the  ultimate  beneficial  ^  interest  may  be  said  to  be  vested 
in  them  as  heirs  at  law,  subject  to  be  divested  by  the  happening  of 
the  other  contingent  referred  to  in  the  items  of  the  will. 

What  would  hapi)en,  for  example,  if  A  the  elder,  should  die 
before  he  reaches  the  age  of  thirty  years  ?  At  that  time  the  corpus 
of  the  fund  is  entire  and  A's  interest  would  have  been  to  receive 
"an  equal  portion"  of  the  income,  which  interest  terminates  by  his 
death.  Yet  there  would  still  be  a  chance  of  D  reaching  the 
age  of  thirty  years.  In  the  meantime  what  would  become  of  A's 
share  of  the  income  which  is  to  be  paid  over  "in  equal  portions  to 
my  three  children."  What  are  we  to  understand  to  have  been  the 
intention  of  the  testator  here  ?  Is  it  that  the  income  shall  continue 
to  be  divided  into  three  portions  during  this  period,  or  the 
death  of  A  shall  empower  the  trustees  to  pay  the  income  in  equal 
shares  to  D  and  M?  On  the  principle  which  disfavors  intestacy, 
it  is  believed  that  the  latter  construction  of  the  fifth  item  of  the 
will  should  be  adopted.  That  being  the  case  A^s  death  before  he 
reaches  the  age  of  thirty  years  without  issue,  would  extinguish 
his  share  of  the  income.  Then  if  D  and  M  continue  to  live  until  D 
reaches  the  age  of  thirty,  the  corpus  under  the  sixth  item  of  the 
will  would  be  divided  into  two  equal  shares. 

Repeating  the  same  process  of  reasoning  and  applying  it  to  D, 
it  is  apparent  that  M  should  she  survive  until  she  reaches  the  age 
of  thirty  years,  would  receive  the  entire  corpus  under  the  sixth 
item  directs  the  division  of  the  residuary  estate  in  as  many  equal 
parts  "as  I  shall  have  children  then  living,"  and  if  but  one  of  the 
children  is  then  living,  it  is  apparent  that  that  child  shall  receive 
it  all. 

If  this  method  of  reasoning  is  permissible  then,  it  would  seem 
that  taxation  of  the  successions  in  this  estate  at  the  highest 
possible  rate   (the  remainders  being  contingent),  would  justify 
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the  supposition  that  one  of  the  children  will  take  the  entire  corpus 
on  ultimate  distribution  by  virtue  of  the  sixth  item  of  the  will  and 
the  other  contingencies  which  have  been  mentioned.  No  other 
possible  takers  would  fall  into  a  higher  rate  class.  This  is  true 
because  the  fact  of  intestacy  vests  the  ultimate  remainder  in  the 
present  heirs,  so  that  if  all  three  should  die  before  arriving  at  the 
age  of  thirty  years  without  issue,  there  devises,  legatees,  next  of 
kin  of  heirs  at  law  would  take  in  their  estates  and  not  in  the  estate 
of  the  present  testator.  This  iwint  has  been  covered  by  previous 
opinions. 

We  have  now  to  consider  whether  further  developmen  of  this 
line  of  reasoning  requires  that  it  is  to  be  determined  which  of  the 
three  children  shall  be  regarded  as  succeeding  to  the  entire  estate 
under  the  sixth  item.  If  D  and  M  die  soon  without  issue,  and  before 
A  arrives  at  the  age  of  thirty  years,  A  would  succed  to  the  entire 
estate;  and  he  would  reach  the  age  of  thirty  years  first,  being 
eldest.  The  greatest  present  worth  of  the  future  limited  estates 
can  therefore  be  obtained  by  supposing  that  A  succeeds,  i.  e.  that 
he  alone  survives  at  the  age  of  thirty  years. 

But  we  still  have  to  consider  how  to  arrive  at  the  assessment 
of  the  primary  interests.  A's  expectancy  of  life  is  such  as  that  he 
will  probably  live  to  be  thirty  years  of  age.  The  same  is  true  of  D 
and  M  respectfully.  These  interests  under  the  fifth  item  are  vested 
and  the  other  interests  are  limited  upon  these  interests  arising 
is  concluded  therefore,  that  the  primary  interests  arising  under 
the  fifth  item  are  to  be  assessed  to  A,  D  and  M,  in  equal 
shares,  each  of  which  represents  the  value  of  a  one-third  interest  in 
a  fund  of  $300,000  for  a  period  of  seven  years.  True,  the  actual 
right  of  each  of  the  children  is  to  receive  one-third  of  the  net  in- 
come after  payment  of  taxes,  assessments,  interest,  etc.  But  this 
makes  no  difference  in  the  appraisement  of  the  estate. 

We  now  come  to  a  consideration  of  the  seventh  item  of  the 
will,  and  have  to  inquire  whether  the  expectancies  of  life  of  D  and 
M.  require  us  to  assume  that  they  also  will  reach  the  age  of  thirty 
years.  In  the  opinion  of  this,  department  a  negative  answer  must 
be  returned  to  this  question.  The  first  or  vested  estate  upon  which 
the  other  equitable  interests  are  limited  is  that  defined  in  the  fifth 
item  of  the  will.  The  seventh  item  is  wholly  contingent.  D  and  M, 
for  example,  do  not  take  under  the  seventh  item  unless  they  are 
alive  when  A  reaches  the  age  of  thirty  years. 

Without  prolonging  the  discussion,  it  is  the  opinion  of  this 
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department  that  the  proper  present  taxation  of  the  successions 
covered  by  the  items  of  the  will  quoted  herein  is  as  follows : 

A,  D  and  M  to  be  taxed  respectfully  on  their  one-third  interest 
in  the  income  of  the  whole  for  a  period  of  seven  years,  or  the  exact 
time  intervening  between  the  death  of  the  testator  and  the  and 
the  date  when  A  will  arrive  at  the  age  of  thirty;  the  entire  re- 
mainder to  be  presently  taxed  to  the  trustees  on  account  of  repre- 
sentatives in  the  one  per  cent,  class,  subject  to  adjustment. 

One  detail  remains  to  be  considered.  It  is  conceivable  that  A 
might  succeed  to  the  entire  remainder ;  in  fact,  it  is  on  the  assump- 
tion that  he  will  so  succeed  that  ''we  get  the  highest  possible  rate"  in 
so  far  as  that  depends  upon  the  present  value  of  the  remainder.  But 
this  assumption  carried  to  the  logical  extreme  would  also  require  the 
addition  of  the  present  value  of  the  remainder  to  A's  share  of  the 
vested  estate,  if  by  so  doing  a  greater  amounf  of  tax  would  be  so  pro- 
duced. This,  in  the  opinion  of  this  department,  should  be  done  and 
although  the  tax  should  be  separately  determined  on  the  contingent 
interests,  yet,  the  amount  payable  should  be  determined  by  adding 
the  value  of  A's  interest  in  one-third  of  the  income  to  the  value  of 
th  present  worth  of  the  entire  contingent  remainder,  applying  the 
appropriate  rate  in  the  one  per  cent  class  of  rates  to  the  gross 
amount  so  ascertained,  and  from  that  result  subtracting  the  tax 
separately  assessed  and  paid  on  account  of  A's  vested  interest. 


If  Bonds  Were  Issued  on  April  Ist,  1922,  or  Prior  to  the  Making  of 
The  Budget  of  June  1922,  the  Earliest  Date  at  Which  the  First 
Bond  Would  Mature  Would  be  a  Date  Following  the  Tax  Settle- 
ment in  August  1923,  and  After  the  Treasurer  of  the  Taxing 
District  Had  Received  His  Valuations  From  the  County  Treasurer 
in  the  Manner  Set  Forth  in  Section  2689  6.  C— For  Form  of 
Certificate  to  be  Issued  by  the  Fiscal  OflScer  to  a  Bond  Issoing 
Authority  Under  Section  2295-10  as  Amended  in  109  O.  L.  Page 
338,  See  the  Last  Page  of  the  Opinion. 


No.  2847— (Opinion  Dated  February   8,  1922.) 

Hon.  J.  F.  Henderson,  Prosecuting  Attorney,  Ashland,  Ohio. 

Dear  Sir:  Acknowledgment  is  made  of  the  receipt  of  your 
letter  of  January  13th,  in  which  you  request  information  from  this 
department  upon  this  question : 

"If  we  make  a  bond  issue  dated  April  1, 1922,  can  we  make 
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the  first  bond  fall  due  October  1,  1922,  or  if  not  then  when 
shall  we  make  it  fall  due  ?" 

In  your  letter  you  indicate  you  have  reference  to  the  provisions 

appearing  in  Section  2295-12  of  the  Griswold  act,  found  on  page  344 

of  109  0.  L.    Section  2295-12  reads  as  follows  : 

''AH  bonds  hereafter  issued  by  any  county,  municipality, 
including  charter  municipalities,  school  district,  township  or 
other  political  subdivision,  shall  be  serial  bonds  maturing  in 
substantially  equal  annual  installments  beginning  not  earlier 
than  the  date  fixed  by  law  for  the  final  tax  settlement  between 
the  county  treasurer  and  the  political  subdivision  or  taxing 
district  next  following  the  inclusion  of  a  tax  for  such  issue 
in  the  annual  budget  by  the  county  auditor  as  provided  by 
law  and  not  later  than  eleven  months  thereafter/' 

It  will  be  noted  that  this  section  .provides  that  the  bonds  in 

question  shall  be  ''serial  bonds"  and  serial  bonds  are  defined  in 

Section  2295-6  of  the  Griswold  act  as  follows : 

"  'Serial  bonds'  are  those  which  provide  for  the  retire- 
ment of  the  indebtedness  by  means  of  installment  maturities 
in  lieu  of  a  sinking  fund ;" 

These  serial  bonds  shall  begin  to  mature  not  earlier  than  the 
day  fixed  by  law  for  the  final  tax  settlement  between  the  county 
treasurer  and  the  political  subdivision  or  taxing  district  next  fol- 
lowing the  inclusion  of  the  tax  for  such  issue  in  the  annual  budget 
by  the  county  auditor,  as  provided  by  law.  The  purpose  that  is  at 
once  apparent  in  the  Griswold  taxation  act  is  that  when  these  serial 
bonds  mature  there  should  be  in  the  treasury  at  that  time  the 
money  to  pay  them.  In  you  inquiry  you  desire  to  know  if  in  a  bond 
issu  dated  April  1,  1922,  the  first  bond  could  fall  due  on  October 
1,  1922,  that  is  practically  six  months  after  the  date  of  issue. 

By  reference  to  various  sections  of  the  statutes  showing  the 
various  steps  necessary  in  matters  of  this  kind,  you  will  find  the 
first  bond,  under  the  language  of  Section  2295-12  G.  S.  could  not 
mature  as  of  October  1,  1922.  Thus  Section  5649-3a  provides  that 
the  annual  budget  containing  tax  levies  to  be  made  shall  be  sub- 
mitted to  the  county  auditor  "on  or  before  the  first  Monday  in  June 
of  each  year."  Section  5649-3a  G.  C.,  giving  the  powers  and  duties 
of  the  county  budget  commission,  says : 

"The  budget  commissioners  shall  meet  at  the  auditor's 
office  in  each  county  on  the  first  Monday  in  August  annually 
and  shall  complete  work  on  or  before  the  third  Monday  in 
that  month,  unless  for  good  cause  the  tax  commission  of  Ohio 
shall  extend  the  time  for  completing  the  work." 
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Section  2595  G.  C.  then  provides  that 

"On  or  before  the  first  day  of  October  of  each  year,  the 
county  Auditor  shall  deliver  to  the  county  treasurer  a  true 
copy  or  duplicate  of  the  books  containing  the  tax  list  re- 
quired to  be  made  by  him  for  the  year." 

Following  this  comes  the  payment  of  taxes  by  the  public  and 

the  time  for  these  payments  appear  in  Section  2649  G.  C,  which 

says: 

"The  office  of  the  county  treasurer  shall  be  kept  open  for 
the  collection  of  taxes  from  the  time  of  delivery  of  the  dupli- 
cate to  the  treasurer  until  the  twenty-fifth  day  of  January 
and  from  the  first  day  of  April  until  the  twentieth  day  of 
July." 

Following  each  tax  collecting  period,  as  set  forth  in  Section 

2649,  there  shall  ^be  a  settlement  by  the  county  auditor  with  the 

county  treasurer,  as  set  forth  in  Section  2596  G.  C,  which  reads 

as  follows: 

"On  or  before  the  fifteenth  day  of  February  and  on  or 
before  the  tenth  day  of  August  of  each  year,  the  county  aud- 
itor shall  attend  at  his  office  to  make  settlement  with  the 
treasurer  of  the  county  and  ascertain  the  amount  of  taxes 
with  which  such  treasurer  is  to  stand  charged.  At  each 
August  settlement  the  auditor  shall  take  from  the  duplicate 
previously  put  into  the  hands  of  the  treasurer  for  collection 
a  list  of  all  such  taxes  as  the  treasurer  has  been  unable  to  col- 
lect, therein  describing  the  property  on  which  such  delinquent 
taxes  are  charged  as  described  on  such  duplicate  and  note 
thereon  in  a  marginal  column  the  several  reasons  assigned 
by  the  treasurer  why  such  taxes  could  not  be  collected.  Such 
last  mentioned  list  shall  be  signed  by  the  treasurer,  who  shall 
testify  to  the  correctness  thereof,  under  oath,  to  be  admin- 
istered by  the  auditor." 

The  date  of  the  August  tax  settlement  is  also  again  referred 

to  in  Section  2683  G.  C,  which  reads  in  part : 

*  *  *  On  or  before  the  tenth  day  of  August  in  each  year, 
he  shall  settle  with  the  auditor  for  all  taxes  that  he  has  col- 
lected at  the  time  of  making  such  settlement,  not  included  in 
the  preceding  February  settlement.  *  *  *" 

Under  the  provisions  of  Section  2602  G.  C.  the  county  auditor 
shall  open  an  account  with  each  taxing  district  in  the  county,  to 
which,  immediately  after  his  semi-annual  settlement  with  the  coun- 
ty treasurer  in  February  and  August  of  each  year,  he  shall  credit 
each  such  taxing  district  with  the  net  amount  so  collected  for  its  use. 
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Section  2689  G.  C.  reads : 

''Immediately  after  each  semi-annual  settlement  with  the 
county  auditor,  on  demand,  and  presentation  of  the  warrant 
of  the  county  auditor  therefor,  the  county  treasurer  shall 
pay  to  the  township  treasurer,  city  treasurer,  or  other  proper 
officer  thereof,  all  mpneys  in  the  county  treasury  belonging 
to  such  township,  city,  village,  or  school  district!" 

It  will  thus  be  seen  that  the  time  which  would  obtain  in  Sec- 
tion 2689  G.  C.  when  the  county  treasurer  would  pay  to  the  town- 
ship treasurer,  city  treasurer  and  other  proper  officer,  the  moneys 
belonging  to  his  taxing  district,  would  be  the  first  opportunity 
that  the  treasurer  of  the  taxing  districts  would  have  to  pay  a  serial 
bond,  the  payment  of  which  was  to  be  provided  for  by  the  including 
of  the  necessary  levy  for  the  payment  of  such  serial  bond  or  bonds, 
it  is  clear  that  the  county  treasurer  does  not  know  what  amount 
he  is  to  pay  to  the  treasurer  of  the  taxing  district  until  the  county 
treasurer  has  had  his  settlement  with  the  county  auditor  on  or 
before  August  lOth.  Then  follows  Section  2689  G.  €.,  providing 
that  the  local  treasurer  shall  be  paid  the  amounts  which  shall  be 
due  to  his  taxing  district. 

Section  2295-12  G.  C.  i%peaks  of  the  "final  tax  settlement"  and 
it  is  understood  that  this  refers  to  the  taxing  settlement  which 
comes  in  August  rather  than  the  tax  settlement  which  takes  place 
in  February,  the  latter  being  more  in  the  nature  of  a  distribution  of 
funds  to  the  taxing  districts  at  that  time  in  order  that  they  may 
take  care  of  their  current  expenses  following  the  receipt  into  the 
county  treasury  of  what  is  known  as  *the  "December  taxes"  paM 
by  the  public.  In  the  consideration  of  a  question  such  as  is  raised 
by  you,  due  consideration  should  also  be  given  to  the  provisions  of 
the  following  sections  of  the  General  Code: 

"Sec.  5649-lb.  The  resolution,  ordinance  or  other  meas- 
ure under  which  bonds  are  issued  or  authorized  shall  contain 
a  levy  of  taxes  sufficient  to  pay  the  interest  and  principal  of 
the  bonds  as  they  mature  and  every  such  resolution,  ordinance 
or  measure  shall  be  certified  by  the  fiscal  officer  of  the  politi- 
cal subdivision  to  the  county  auditor  of  the  county  in  which 
the  subdivision  is  located.  Thereafter,  the  county  auditor, 
without  further  action  by  the  tax-levying  authority  of  the  sub- 
division, shall  include  said  annual  levies  in  the  appropriate  an- 
nual budgets  submitted  by  him  to  the  budget  commissioners 
as  provided  in  section  5649-3c  of  the  General  Code,  including 
the  county  budgets ;  provided,  however,  that  the  county  com- 
missioner of  any  county,  board  of  education  of  any  school  dis- 
trict, trustees  of  any  township  or  council  or  chief  legislative 
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body  of  any  municipality  or  other  political  subdivision  may 
in  any  year  appropriate  for  the  purpose  of  pasring  any  part 
of  the  annual  interest  or  principal  of  such  bonds  of  the  politi- 
cal subdivision  any  surplus  in  the  sinkinir  fund  or  other  bond 
retirement  fund  of  the  political  subdivision  not  required  for 
the  purpose  for  which  the  said  sinking  or  other  bond  retire- 
ment fund  was  raised  and  certify  such  appropriation  to  the 
county  auditor,  and  thereupon  the  tax  levy  of  the  subdivision 
for  the  cunrent  year  for  the  interest  and  principal  of  said 
bonds  and  the  sum  submitted  by  the  auditor  to  the  budget 
commissioners  for  said  purpose  shall  be  reduced  by  the  amount 
so  certified  and  the  sum  appropriated  as  aforesaid  shall  not  be 
used  or  expended  for  any  purpose  other  than  the  payment  of 
the  interest  and  principal  for  which  appropriated  until  and 
unless  said  interest  and  principal  be  otherwise  fully  paid  or 
liquidated ;  provided  that  no  such  appropriation  shall  be  made 
from  the  sinking  fund  without  the  approval  of  the  sinking 
fund  trustees  or  commissioners.  The  sum  thus  included  in 
any  budget  submitted  to  the  budget  commissioners  shall  not 
be  reduced  by  said  commissioners  and  shall  be  given  by  said 
auditor  and  commissioners  and  other  taxing  authorities  all  fhe 
precedence  and  priorities  provided  by  law  for  interest  and 
sinking  fund  levies/' 

"Section  5649-3a.  On  or  before  the  first  Monday  in  June 
each  year,  the  county  commissioners  of  each  county,  the  coun- 
cil of  each  municipal  corporation,  the  trustees  of  each  town- 
ship, each  board  of  education  and  all  other  boards  or  officers 
autiiorized  by  law  to  levy  taxes,  within  the  county,  except 
taxes  levied  by  the  state  or  for  state  purposes,  shall  submit 
or  cause  to  be  submitted  to  the  county  auditor  an  annual 
budget,  setting  forth  in  itemized  form  an  estimate  stating  the 
amount  of  money  needed  for  their  wants  for  the  incoming 
year,  and  for  each  month  thereof.  Such  annual  budgets  shsdl 
specifically  set  forth : 

"(1)  The  amount  to  be  raised  for  each  and  every  purpose 
allowed  by  law  for  which  it  is  desired  to  raise  money  for  the 
incoming  year. 

(2)  The  balance  standing  to  the  credit  or  debit  of  the 
several  funds  at  the  end  of  the  last  fiscal  year. 

(3)  The  monthly  expenditures  from  each  fund  in  the 
twelve  months  and  the  monthly  expenditures  from  all  funds 
in  the  twelve  months  of  the  last  fiscal  year. 

(4)  The  annual  expendituijes  from  each  fund  for  each 
year  of  the  last  five  fiscal  years. 

(5)  The  monthly  average  oft  such  expenditures  from  each 
of  the  several  funds  for  the  last  fiscal  year,  and  also  the  total 
monthly  average  of  all  of  them  for  the  last  five  fiscal  years. 

(6)  The  amount  of  money  received  from  any  other  source 
and  available  for  any  purpose  in  >  each  of  the  last  five  fiscal 
years,  together  with  an  estimate  of  the  probable  amount  that 
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may  be  received  during  the  incomins:  year  from  such  source 
or  sources. 

(7)  The  amount  of  the  bonded  indebtedness,  setting  out 
each  issue  and  the  purpose  for  which  issued,  the  date  of  issue 
and  the  date  of  maturity,  the  original  amount  issued  and  the 
amount  outstanding,  the  rate  of  interest,  the  sum  necessary 
for  interest  and  sinking  fund  purposes,  and  the  amount  re- 
quired for  all  interest  and  sinking  fund  purposes  for  the  in- 
coming year. 

(8)  The  amount  of  all  other  indebtedness  incurred,  with 
a  statement  of  the  sections  under  which  such  indebtedness 
was  incurred,  and  the  amount  of  such  additional  taxes  as  may 
have  been  authorized  as  provided  in  Section  5649-5  or  5649-4 
or  any  other  section  of  the  General  Code  under  which  taxes 
have  been  levied  outside  of  usual  tax  limitations  or  by  a  vote 
of  the  people,  setting  out  in  detail  each  item  of  indebtedness 
as  provided  in  the  next  preceding  paragraph  and  giving  details 
as  to  dates  of  such  levies,  their  rates  and  the  periods  for  which 
they  run. 

(9)  Such  other  facts  and  information  as  the  tax  commis- 
sion of  Ohio  or  the  budget  commissioners  may  require. 

The  aggregate  of  all  taxes  that  may  be  levied  by  a  county, 
for  county  purposes,  on  taxable  property  in  the  county  on  the 
tax  list,  shall  not  exceed  in  any  one  year  three  mills.  The  ag- 
gregate of  all  taxes  that  may  be  levied  by  a  municipal  corpora- 
tion, on  the  taxable  proper^  in  the  corporation,  for  corpora^ 
tion  purposes,  on  the  tax  list,  shall  not  exceed  in  any  one  year 
five  mills.  The  aggregate  of  all  taxes  that  may  be  levied  by  a 
township,  for  township  purposes  on  the  taxable  property  in  the 
township  on  the  tax  list,  shall  not  exceed  in  any  one  year  one 
and  five-tenths  bills.  The  local  tax  levy  for  school  purposes  shaU 
not  exceed  in  any  one  year  three  mills  on  the  dollar  of  vaduation 
of  taxable  property  in  any  school  district.  Such  limits  for  coun- 
ty, township,  municipal  and  school  levies  shall  be  exclusive  of 
any  special  levy  provided  for  by  a  vote  of  the  electors,  any  levy 
excepted  from  the  limitation  provided  for  in  Section  5649-2  of 
the  General  Code  or  authorized  by  said  section  or  by  any  other 
provision  of  law  to  be  made  in  addition  to  the  limitation  pro- 
vided for  in  said  section ;  nor  shall  such  limits  include  special 
assessments,  levies  for  road  taxes  that  may  be  worked  out  by 
the  taxpayers,  and  levies  and  assessments  in  special  districts 
created  for  road  or  ditch  improvements,  over  which  the  budget 
commissioners  shall  have  no  control. 

Such  budget  shall  be  made  up  annually  at  the  time  or 
times  now  fixed  by  law  when  such  boards  or  officers  are  re- 
quired to  determine  the  amount  in  money  to  be  raised  or  the 
rate  of  taxes  to  be  levied  in  their  respective  taxing  districts. 

The  county  auditor  shall  provide  and  furnish  such  boards 
and  officers  blank  forms  and  instructions  for  making  up  such 
budgets." 
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Having  traced  through  the  sections  of  the  Code  the  various 
steps  necessary  for  the  "inclusion  of  a  tax  for  such  issue  in  the 
annual  budget"  (2295-12) ,  it  is  clear  that  in  an  issue  of  bonds  dated 
April  1,  1922,  the  first  bond  to  mature  in  a  serial  issue  could  not 
mature  as  early  as  October  1,  1922,  because  the  settlement  between 
the  county  auditor  and  the  county  treasurer  next  following  the 
inclusion  of  a  tax  for  such  issue  in  the  annual  budget  would  be  on 
or  before  August  10,  1923. 

Section  2295-12  G.  C.  says  that  these  serial  bonds  shall  not  be- 
gih  to  mature  earlier  than  the  day  of  the  final  tax  settlement  be- 
tween the  county  treasurer  and  the  local  political  subdivision  or 
taxing  district,  the  purpose  being  that  the  money  necessary  for  the 
taking  up  of  the  bond  must  be  in  the  hands  of  the  treasurer  of  the 
local  taxing  district  and  this  could  not  obtain  until  after  the  county 
treasurer  had  settled  with  the  county  auditor,  as  set  forth  in  Sec- 
tion 2596  and  Section  2683  G.  C.,  supra.  The  date  of  the  maturity 
of  the  first  bond,  however,  is  not  specific  because  while  the  law  pro- 
vides that  shall  not  mature  earlier  than  the  date  of  the  final  tax 
settlement  between  the  treasurer  and  the  taxing  district,  the  first 
bond  could  be  made  to  mature  some  tome  after  such  settlement,  be- 
cause the  section  reads  "not  later  than  eleven  months  thereafter/' 
that  is,  eleven  month  are  allowed  as  the  time,  after  the  final  tax 
settlement,  during  which  the  first  bond  can  be  made  to  mature. 

The  answer  therefore  to  your  specific  question  is,  that  if  bonds 
were  issued  on  April  1,  1922,  or  prior  to  the  making  of  the  budget 
of  June,  1922,  the  earliest  date  at  which  the  first  bond  would  mature 
would  be  a  date  following  the  tax  settlement  in  August,  1923,  and 
after  the  treasurer  of  the  taxing  district  had  received  his  funds 
from  the  county  treasurer  in  the  manner  set  forth  in  Section  2689 
G.C. 

In  your  second  inquiry  you  ask  "what  is  the  nature  of  the 
certificate  that  the  fiscal  officer  must  certify  to  the  bond  issuing 
authority  under  Section  2295-10,  as  appearing  on  page  338,  109  0. 
L."  This  section  is  rather  clear  in  what  is  required  in  this  certifi- 
cate, but  the  fiscal  officer  in  each  case  is  not  the  same.  Again,  in 
some  instances  the  certificate  is  addressed  to  the  council  of  a  city  or 
the  board  of  education  of  a  school  district,  or  county  commissioners, 
as  the  case  may  be;  in  one  instance  it  might  be  an  ordinance  in 
another  it  might  be  a  bond  issuing  resolution ;  the  time  which  such 
bonds  could  run  would  be  governed  by  the  classes  set  forth  alpha- 
betically in  Section  2295-9,  and  for  whatever  the  bonds  were  issued, 
careful   examination  of   Section   2296-9   G.   C.  would   have   to 
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follow  in  order  to  se  what  class  would  include  such  bonds. 
Again,  under  Section  2295-7  General  'Code  there  is  to  be  an  esti- 
mate of  the  life  of  the  property  to  be  acquired  and  thus  the  entry 
as  to  years  of  life  would  be  different  in  one  case  from  another,  and 
if  land  was  to  be  acquired,  the  life  of  the -property  might  be  said 
to  be  "perpetual"  rather  than  a  definite  number  of  years.  The  cer- 
tificate is  then  signed  by  the  fiscal  ofiicer,  who  is  defined  as  regards 
the  taxing  subdivision  in  paragraph  c  of  Section  2295-6  G.  C. 

A  suggestion  as  to  the  skeleton  form  of  this  certificate  is  here- 
with given  to-wit: 

Certificate  of  Fiscal  Officer 

December  27th,  19 

10  o'clock  A.  M. 
To  the 

Pursuant  to  Sections  2295-9  and  2295-10  of  the  General 
Code  of  Ohio,  I  hereby  certify  that  the  maximum  maturity 

of  the  bonds  authorized  in  the  above is 

years  from  the  date  of  said  bonds  and  that  the  same  has  been 
calculated  in  accordance  with  the  provisions  of  said  Section 
2295-9  of  the  General  Code.  Pursuant  to  Section  2295-7  G.  C. 
I  hereby  estimate  the  life  of  the  property  to  be  acquired, 

being to  be years. 


Fiscal  Officer. 


Under  the  Provisions  of  Section  3016,  as  Amended  in  109  O.  L. 
173,  Moneys  Coming  Into  the  Hands  of  the  Clerk  of  Courts  in 
Felony  Cases,  Which  Have  Been  Taxed  as  Fees  for  the  Chief  of 
Police  of  a  City,  in  View  of  the  Further  Provisions  of  Section 
4270  6.  C,  Should  be  Paid  to  the  City  Treasurer...  In  Other 
Words,  the  Phrase  'Tersons  Entitled  Thereto''  Used  in  Section 
3016,  Refers  to  Pers<His  Who  are  Legally  Entitled  to  Receive  the 
Pajonent  of  Such  Funds  and  Does  not  Refer  Alone  to  Persons 
Entitled  to  Redeve  Such  Funds  for  Their  Own  Use. 


No.  2875— (Opinion  Dated  February  20,  1922.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :     Your  letter  of  rece'^t  c^***"  rp**'' 

"We  are  respectfully  reo'  ^ 

partment  your  opinion  upoi 
Section  3016  G.  C,  as  a 
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that  in  felonies  when  the  defendant  is  convicted,  the  fees  of 
the  various  magistrates  and  their  officers  shall  be  inserted  in 
the  judgment  of  conviction  and  when  collected  shall  be  dis- 
bursed by  the  clerk  of  courts  to  the  persons  entitled  thereto. 

Question  1.  Is  the  chief  of  police  who  receives  a  salary 
from  the  city,  and  who  is  authorized  under  Section  4534  G.  C, 
to  tax  the  same  fees  as  a  constable,  whose  fees  are  included  in 
the  bill  of  costs  in  a  felony  case  and  paid  by  the  state,  the 
person  entitled  to  such  fees  to  be  paid  to  him  by  the  clerk  of 
courts,  and  if  so,  is  he  authorized  to  retain  them  for  his  own 
use,  or  is  he  required  to  pay  them  into  the  city  treasury?  (See 
Section  4270  G.  C.) 

Question  2.  Or  should  the  clerk  of  courts  pay  them  into 
the  county  treasury  or  the  municipal  treasury?  In  other 
words,  what  disposition  is  to  be  made  of  the  fees  of  a  chief  of 
police  in  such  cases  ?" 

In  connection  with  your  inquiry  attention  is  invited  to  an 

opinion  rendered  by  this  department  and  reported  in  Opinions  of 

the  Attorney  General  for  the  year  1920,  at  page  735,  in  which  it 

was  held : 

"Under  the  provisions  of  Section  4270  as  amended  in  H. 
B.  294  the  mayor  or  chief  of  police  of  a  city  may  not  legally 
retain  for  his  own  uses  fees  assessed  in  state  cases.  Such 
fees  should  be  paid  into  the  municipal  treasury  except  in  cases 
where  fees  are  advanced  by  the  county  treasury,  in  which 
case  they  should  be  remitted  to  the  county  treasury.'* 

While  Section  3016  G.  C,  as  amended  109  O.  L.  173,  provides 
that  the  costs  shall  be  paid  to  the  "persons  entitled  thereto,"  it  will 
be  readily  seen  that  if  the  conclusion  in  the  opinion  above  quoted  is 
correct,  the  chief  of  police  is  not  the  person  "entitled  thereto/' 
Your  department  had  been  following  this  rule  prior  to  the  amend- 
ment of  Section  3016.  While  the  language  is  not  as  clear  as  it 
should  be,  it  must  be  remembered  that  the  legislature  is  assumed 
to  have  had  knowledge  of  the  existence  of  Section  4270  G.  C.  at  the 
time  of  the  amendment  of  Section  3016  at  the  last  session  of  the 
legislature. 

In  the  case  of  State  v.  Hirstius,  25  C.  C.  (n.s.)  177,  it  is  indi- 
cated that  the  construction  given  to  a  doubtful  statute  by  executive 
officers  is  entitled  to  gfeat  weight.  Thus,  it  will  be  seen  that  Section 
4270  existed  in  its  present  form  and  the  construction  as  above  set 
forth  had  been  adopted  at  the  time  of  the  last  enactment  of  said 
Seietion  3016.  In  view  of  this  situation  it  is  believed  to  be  proper 
^^jAiarge  the  legislature  with  having  had  knowledge  of  the  said 
A^nrbvision  of  Section  4270  to  the  effect  that  the  chief  of  police  of  a 


/ 
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city  cannot  receive  for  his  own  use  the  fees  that  are  taxed  for  his 
services.  If  this  conclusion  is  correct,  then  it  follows  that  the 
legislature  failed  to  use  language  that  would  repeal  the  provisions 
of  Section  4270  in  the  legislation  to  which  you  refer. 

In  considering  the  provisions  of  Section  3016  and  its  related 
sections,  it  would  seem  that  it  was  the  intent  of  the  legislature  that 
the  fees  taxed  for  a  chief  of  police  are  to  be  paid  into  the  municipal 
treasury. 

In  view  of  the  foregoing  it  is  the  opinion  of  this  department 
that  it  was  the  intent  of  the  legislature  in  the  enactment  of  Sec- 
tion 3016,  in  109  0.  L.,  173,  that  the  fees  taxed  for  a  chief  of  police 
of  a  city  shpuld  be  paid  by  the  clerk  to  the  treasurer  of  the  city. 
In  other  words,  the  phrase  "person  entitled  thereto"  as  used  in 
said  section  refers  to  the  municipal  treasurer  in  the  case  you  pre- 
sent. The  word  "person"  has  been  construed  to  mean  "party,"  "party 
to  an  action,"  "joint  owner,"  etc.  See  Words  and  Phrases,  Vol.  6, 
page  5322. 

It  is  believed  logical  to  conclude  that  the  phrase  as  used  in 
Section  3016  refers  to  the  persons  entitled  to  receive  payment  and 
does  not  refer  to  the  persons  entitled  to  the  use  of  suth  funds. 
Inasmuch  as  all  public  funds  reach  the  public  treasury  by  going 
through  the  hands  of  some  officer,  there  must  necessarily  be  some 
person  who  is  entitled  to  receive  the  payment  of  such  funds. 

In  view  of  this  determination,  it  will  be  unnecessary  to  speci- 
fically answer  your  question. 
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NEW  CORPORATIONS 

The  Bredwell-Southgate  Co.,  Cin- 
cinnati, $10,000.  H.  H.  Southgate,  J. 
H.  Bredwell,  Charles  M.  Leslie,  Au- 
gust A.  Rendigs,  Jr.,  Charles  E.  Mc- 
Carthy. 

The  Elite  Motor  Bus  Co.,  New 
Straitsville,  $7,000.  F.  W.  Weymuel- 
ler,  M.  F.  Weymueller,  Frank  Koch- 
ert,  Harriet  Weymueller. 

The  Knights  and  Ladies  of  Golden 
Oriole  Co.,  Toledo,  $1,000.  George  H. 
Rehm,  F.  A.  Neiberger,  Mabel  Hulett, 
Samuel  Hulett,  Charles  Stahe. 

The  Suter  Oil  and  Gas  Co..  Bir- 
miniorham,  $30  000.  Jacob  Suter,  O. 
McElroy,  Helen  McElroy,  D.  E. 
Pierce,  Hazel  Pierce. 

The  U.  S.  Building  Co.,  Cincinnati, 
$10,000.  Oliver  M.  Dock,  Max  M. 
Schiff,  August  Reinhardt,  Louise  P. 
Campbell,  Dennis  J.  Ryan. 

The  M.  J.  Furstenberg  Co.,  Cleve- 
land, $10,000.  Maurice  J.  Fursten- 
berg, David  M.  Loeb,  Benj.  Hartstein, 
A.  Barbian,  M.  Stetner. 

The  Lima  Paving  Co.,  Lima,  $10,- 
000.  J.  H.  O'Connor,  M.  A.  Mulligan, 
A.  Fitzgerald,  F.  W.  Morris.  G.  D. 
Cremean. 

The  Jordan  Cotton  Mills  Co.,  Carey, 
$1,000.  John  A.  Elden,  Irvin  Jordan, 
Cornelius  R.  Elwell,  G.  Joseph  Hord, 
M.  H.  Bums. 

The  W.  C.  Fridley  Co.,  Cleveland, 
$500.  Henry  R.  Endly,  R.  B.  Keflfer, 
T.  M.  Wolfe,  C.  C.  Endly,  S.  H.  Gless- 
ner. 

The  Sebastian  Lathe  Co.,  Cincinnati, 
$100,000.  E.  E.  Stokes,  Clara  E. 
Sebastian,  Ethel  S.  Stokes,  Frank  H. 
Kimkel.  Dorothy  Sebastian. 

The  J.  W.  Harden  Building  &  Mort- 
gage Co.,  Cleveland,  $5,000.  Maynard 
H.  Fortner,  Harold  D.  Washington, 
Charles  S.  Early,  Stewart  W.  Goines, 
George  R.  Tucker. 

The  Ridge  Tool  Machine  Co..  Ely- 
ria,  $50,000.  Barbara  Thews,  William 
Thews,  A.  G.  Smith,,  C.  H.  Ingwer, 
Jennie  S.  Ingwer. 

The  Schontz  Oil  &  Gas  Co.,  Younes- 
town,  $100,000.  A.  F.  Schontz,  Abe 
Sauber.  John  W.  Kuhns,  H.  F.  Alkire, 
L.  L.  Rice. 


The  Perin-Brouse-Skidmore  Grain  & 
Milling  Co.,  Cincinnati,  $125,000. 
Henry  M.  Brouse,  Lyman  Perin,  Earl 
F.  Skidmore,  Buchanan  Perin,  Gerrit 
J.  Fredericks,  Jr. 

The  Maumee  Valley  Thoroughbred 
Stock  Co.,  Defiance,  $5,000.  J.  L. 
Tate,  A.  M.  Baker,  Christ  Diehl,  Jr., 
O.  R.  Donze,  George  L.  Motter,  F.  J. 
Panenhagen. 

The  P.  J.  Malott  Hat  Co.,  Colum- 
bus, $10,000.  P.  J.  Malott,  Anton  Dae- 
cinni,  Dora  M.  Daccinni,  L.  Shetzer, 
H.  R.  Markel. 

The  Lorain-Denison  Holding  Co^ 
Cleveland,  $70,000.  James  C.Thomp- 
son, John  H.  Hogg,  R.  L.  Toben,  M.  B. 
Pennell,  George  T.  Healea. 

The  East  Side  Improvement  Co., 
Toledo,  $75,000.  Oscar  J.  Smith,  C. 
S.  Northup,  C.  W.  F.  Kirkley,  H.  L. 
Christopher,  Bernice  S.  Oechsler. 

The  William  A.  Wilson  Co.,  Toledo, 
$10,000.  William  A.  Wilson,  Leet  J. 
Deibel  Harry  H.  Heiner,  Jr.,  George 
H.  Lewis. 

The  Ascher  Import  Co.,  Cleveland, 
$2,500.  A.  Lindemann,  H.  S.  Watter- 
son,  Henry  Watterson,  E.  W.  Brown, 
B.  E.  Pheneger. 

The  Paulson-McPike  Co.,  Cleveland, 
$500.  Henry  G.  McPike,  Henry  C. 
Paulson,  C.  A,  Alexander,  Quay  H. 
Findlay.  I.  M.  McDonough. 

The  Time  Realty  &  Investment  Co., 
Cleveland,  $10,000.  Helen  R.  Sup,  A. 
E.  Noe.  R.  M.  Hanlon,  M.  Galloway, 
A.  C.  Vellam. 

The  Protection  Mortgai?e  &  Fin- 
nance  Co..  Cleveland,  $1,000.  Morris 
H.  Wolf,  Jos.  L.  Spitz,  Fred  S.  Neu- 
bauer.  Ben  G.  Ruby,  A.  R.  Goold. 

The  Home  Savings  &  Loan  Co., 
Cleveland,  $500,000.  M.  E.  Evans,  C. 
E.  Mahon.  M.  L.  Higgins,  W.  W.  Rich- 
mond, F.  E.  Kick. 

The  American  Citizen  Pub.  Co.,  Ak- 
ron, $10,000.  Anthony  Jordan,  Jeny 
Forte,  Michael  A.  Zamnelli,  Dominic 
Cotrufo.  Vincent  A.  Marco,  Louis 
Ciacomini. 

The  Western  Reserve  Savings  and 
Loan  Co.,  Sleveland,  $500,000.  T.  C. 
Mamoes.  E.  W.  Jones.  Mildred  En- 
sign. J.  E.  Finley,  W.  Kelly  McAllis- 
ter, H.  M.  Breen. 
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The  Real  Coal  Co.,  Jackson,  $25,000. 

E.  E.  Eubanks,  David  Armstrong:, 
Thomas  E.  Morgan,  J.  H.  Darilng:, 
Geo.  J.  Jones. 

The  Akron- You ngstown  Bus  ,  Co., 
Kent,  $25,000.  J.  M.  Logan,  S.  C.  Ran- 
dall, C.  H.  Smith,  O.  H.  Elgin,  C.  A. 
Hazel.  H.  B.  Wirden. 

The  J.  S.  Bradley  Co.,  Toledo,  $10,- 
000.  J.  S.  Bradley,  Rose  P.  Bradley, 
Gertrude  W.  Banks,  R.  P.  Whitehead, 

F.  M.  Cobourn. 

The  Lustro  Products  Co..  Cleveland, 
$5,000.  Frank  Morton,  J.  M.  Klumph, 
Austin  A.  Higgins,  Parker  K.  Fulton, 
George  D.  Costello. 

The  Brotherhood  Holding  Co., 
Cleveland,  $1500.  W.  B.  Prenter,  Ed- 
ward Corrigan,  W.  F.  McCaleb,  Jos- 
eph Hobert,  Jr.,  O.  J.  Horn. 

The  National  Enameled  Wire  Co., 
Toledo,  $10,000.  Joseph  Rapey,  Earl 
Sutton,  Henry  M.  Pingen,  Fred  H. 
Kruse,  W.  J.  Fritsche. 

The  Addison  Dry  Goods  Co.,  Cleve- 
land. $10,000.  Leo  Weil,  A.  L.  Lang, 
M.  Kritzer,  Isadore  J.  Rothchild,  Alex 
Bernstein. 

The  Public  Service  Electric  Co., 
Marion,  $10,000.  Theo  Bergegrum,  N. 
R.  Bergegrum,  M.  A.  Riley,  G.  E. 
Reynolds,  J.  F.  Wottring. 

The  H  &  D  Motor  &  Machine  Co., 
Warren,  $15,000.  Ross  C.  Hatfield,  R. 
C.  Diehl.  Anna  M.  Hatfield,  Nellie  B. 
Diehl.  Chas.  B.  Diehl. 

The  Boone  Coal  Co.,  Cincinnati, 
$100000.  M.  F.  McDermott,  John  A. 
Emslie.  Wheeler  Boone,  Eli  J.  Taylor, 
C.  R.  Thomas. 

The  Daviea  Can  Co.,  Cleveland, 
$500.  E.  C.  Wolfe.  H.  L.  Deibel,  A. 
J.  Pejsa.  L.  M.  Sewell,  Gilbert  Morgan. 

The  McCann-Free  Co..  Cleveland, 
$10,000.  A.  F.  -Cook,  L.  Gottfried,  E. 
L.  MacClockey,  J.  H.  Ballard,  A.  C. 
KaufTman. 

The  Staebles  Restaurant  Co.,  Cleve- 
land, $500.  G.  B.  Harris,  Jos.  Klein, 
Thos.  S.  Dunlap,  M.  J.  Sperber,  Hei- 
man  Goldstein. 

The  Thomas-Smith  Co.,  Canton, 
$15,000.  F.  H.  Smith,  Malcom  M. 
Cline,  Marvin  M.  Sr^ith.  Amelia  Van 
Voorhis.  Robert  H.  Everhard. 

The  Dayton  M.  Stucco  Co.,  Dayton, 
$5,000.  Ignaz  schnabel,  J.  Seiden- 
schmidt.  John  Seidenschmidt.  Mary 
Seidenschmidt,  Adele  Schnabel. 

The  Thomas  W.  Baker  Co.,  Nor- 
wood, $3,000.  T.  W.  Baker,  Dawson 
E.  Bradley,  P.  V.  Connelly,  Edward 
Hanseman,  M.  M.  McShane. 


The  Insurance  Advisors  Co.,  Cin- 
cinnati, $500.  Chas.  Freytag,  Francis 
McConaughy,  Walter  M.  Shohl,  Fran- 
cis C.  Lackner,  Charles  Sawyer. 

The  Globe  Realty  Co.,  Cleveland, 
$15,000.  Harry  Cornick,  Rose  Golden, 
Emil  Feldman,  Julius  Klein,  Frank  A. 
Azzarello. 

The  United  Jewelry  Co.,  Cleveland, 
$25,000.  Ruth  Volk,  H.  F.  Zink,  M.  L. 
Kuno,  F.  B.  Fults,  G.  E.  Senkbeil. 

The  Arra  Mortgage,  Bond  &  Invest- 
ment Co.,  Columbus,  $10,000.  M.  B. 
Cain,  H.  A.  Parrett,  Fred  Zimpfer, 
George  Smeck,  M.  Slupe. 

The  Shore  Golf  Development  Co., 
Ashtabula,  $50,000.  G.  B.  Warren.  W. 
H.  Howard,  W.  W.  Warren,  R.  N.  Ma- 
han,  David  Loeb. 

The  Lyons  &  Taylor  Co.,  Steuben- 
ville,  10,000.  Frank  McLister,  George 
Dempsey,  Blanche  B.  Justice,  Helen  E. 
Taylor,  Ella  N.  Lyons. 

The  Breeze  Motor  Developing  Co., 
Cleveland,  $500.  A.  F.  Huthvan,  H. 
L.  Bowers,  G.  W*.  Greber,  E.  E.  Kerr, 
Gale  L.  Sweitzer. 

The  Tire  Supply  Co.,  Cleveland, 
$500.  John  A.  Elden,  D.  N.  Grill,  G. 
T.  Strapp,  M.  H.  Burns,  M.  H.  Champ. 

The  Parker-Street  Castings  Co., 
Cleveland,  $65,000.  H.  B.  Frischmuth, 
Frank  Wittasek,  J.  S.  Parker,  Horace 
R.  Street.  Roland  A.  Basckin. 

The  Sa^em  &  George  Construction 
Co.,  Cleveland,  $20,000.  N.  Salem,  H. 
George,  S.  George,  Said  Kairalla,  Wm. 
W.  Rosenzweig. 

The  J-R  New  System  Bread  Co., 
Norwalk,  $30,000.  Clyde  O.  Roose,  F. 
G.  Jones,  D.  F.  Dawson,  Ed.  A.  Cook, 
F.  W.  Cook. 

The  Heptasophs  Temple  Co.,  Wells- 
ton,  $1,500.  W.  E.  Braley,  Isom  Wal- 
ton, Joseph  Hughes,  George  Dunn, 
Hugh  Dunn. 

The  Reliable  Notion  Co.,  Cleveland, 
$15,000.  David  M.  Loeb.  Benj.  Hart- 
stein,  M.  Sitnek,  Saul  S.  Danaceau,  A. 
Barbian. 

The  Dorset  Farm  Bureau  Co.,  Dor- 
set, $10,000.  G.  A.  Van  Winkle,  P.  C. 
Bauman,  H.  L.  Pontius,  Fen  ton  R. 
Kppp,  C.  H.  Blanche. 

The  Earlwood  Co..  Cleveland.  $500. 
A.  Barbian.  Selma  Danaceau.  Saul  S. 
Danaceau,  M.  Sitnek,  Arthur  Krauss. 

The  Famous  Dairy  Co..  Salem,  $50,- 
000.  S.  M.  Stockon,  L.  D.  Stockon,  R. 
L.  Smith,  R.  G.  Field.  K.  L.  Cobourn. 

fhe  T.  E.  Maxwell  &  Co..  Cleveland, 
S2.500.  T.  E.  Maxwell.  M.  W.  Vickery, 
J.  G.  Bingham,  J.  F.  Lind,  O.  P.  Moon. 
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The  Lynch  Shoe  Co.,  Toledo,  $15,- 
000.  Charles  E.  Lynph,  Walter  Wood, 
Arline  Parkins,  John  M.  McCabe,  W. 
G.  Kirkbride. 

The  Western  Brokeragre  &  Distrib- 
utinpr  Co.,  $10,000.  E.  P.  Mundy,  C. 
H.  Thoben,  W.  S.  Muehlenkamp,  M. 
Rid^way,  Edg:ar  M.  Johnson. 

The  Oxford  Bowling  &  Billiard  Co., 
Akron.  $50,000.  F.  W.  Ganyard,  Ed- 
mund Towe,  Vivtor  J.  Cook,  Ralph  J. 
Lattimore. 

The  Chester  Meyers  Co.,  Cleveland, 
$25,000.  Chester  Meyers,  Frank  C. 
Devorak,  Geo.  E.  Krauslick,  Frank 
Miltin,  Millicent  Seidel. 

The  Dayton  Commercial  Finance 
Co..  Dayton,  $250,000.  G.  H.  Witsa- 
man,  Frank  W.  Miller,  Forest  L.  May, 
Martin  Luther  Beard. 

The  Consolidated  Builders  Co.,  Day- 
ton. $15,000.  E.  D.  Woodward,  E.  E. 
Urban,  W.  A.  Smallwood,  Harry  Os- 
bun,  Fred  J.  Hughes. 

The  Juno  Cigar  Co.,  Cincinnati,  $10,- 
000.  H.  W.  Westheider,  William  Cone, 
E.  P.  Lingner,  Sadie  Westheider,  Fred 
Libis. 

The  Ohio  Motor  Master  Co..  Lima. 
$10,000.  A.  S.  Oswald,  H.  P.  Mowrey, 
Norman  Funni,  I.  V.  Kendall,  Herman 

E.  Myers. 

The  Simmons  Collecting  Co.,  Lima, 
$10,000.  D.  D.  Simmons,  Frances  V. 
Ward,  H.  A.  Simmons,  E.  C.  Simmons, 
H.  M.  Ward. 

The  Homestead  Savings  &  Loan  Co., 
Cleveland,  $1,000,000.  W.  B.  Nye,  J. 
W.  Camp,  W.  W.  Richmont,  C.  E.  Ma- 
hon.  M.  L.  Higgins. 

The  Cleveland  Dairy  Products  Co., 
Cleveland,  $20,000.  Paul  D.  Bairas, 
James  Cajiafas,  Ernest  DiSanto,  Harry 
W.  Jones.  Helen  M.  Klima. 

The  C.  C.  Coal  &  Supply  Co., 
Youngstown,  $10,000.  H.  M.  Cornel- 
ius, J.  S.  Clinch,  R.  E.  Nordquist,  J.  H. 
C.  Lyon,  K.  H.  Powell. 

The  Richland  Floral  Co.,  Mansfield, 
$10,000.  K.  D.  Manner,  J.  M.  McCart- 
ney, Theme  M.  Irwin,  E.  M.  Manner, 
R.  F.  Miller,  H.  T.  Manner. 

The  Jefferson  Island  Salt  Sales  Co., 
Wadsworth.  $50.00.  F.  W.  Boyer,  W. 
L.  Tappen,  J.  F.  Detweiler,  B.  R.  Yoder, 

F.  B.  Yoder,  W.  F.  Way. 

The  Church  Hill  Land  Co.,  Girard, 
$15,000.  Frank  P.  Pyle,  E.  L.  Hauser, 
J.  J.  McFarlin,  Oscar  Deibel,  J.  C.  Ar- 
getsinger. 

The  Save  Miniature  Lamp  Co.,  To- 
ledo, $100,000.    0.  J.  Smith,  C.  W.  F. 


Kirkley,  H.  I.  Christopher,  Bemice  S. 
Oechsler. 

The  Aeroplane  Safety  Appliance  Co^ 
Cleveland,  $25,000.  Hubert  Julian,  J. 
A.  Timen,  B.  G.  Timen,  Benj.  Hart- 
stein,  Samuel  Katz. 

The  Robins  Enterprises  Co.,  Warren, 
$100,000.  J.  T.  Harrington,  J.  P.  Hux- 
ley, Chas.  F.  Smith,  Donald  J.  Lynn,  T. 
Lamar  Jackson. 

The  Park  Lane  Realty  Co.,  CleTeland 
$150,000.  Nathan  Weltman,  Manuel 
Biskind,  D.  Y.  Scott,  F.  Smith  C.  L. 
Giersch.  . 

The  Square  Deal  Home  Co.,  Cleve- 
land, $10,000.  C.  A.  Alexander,  C.  R. 
Cross.  J.  H.  Schultz,  Quay  H.  Findlay, 
N.  J.  Horsburgh. 

The  Jefferson  Improvement  Co.,  To- 
ledo, $10,000.  A.  M.  Cohn,  Harry  M. 
Gould.  B.  F.  Lempert,  O.  J.  Smith,  H. 
L.  Christopher. 

The  Benmore  Electric  Co.,  Elyria, 
$10,000.  B.  H.  Atkin,  Sadie  Atkin, 
M.  M.  Atkin.  Corrine  Eeekins,  Ida 
Atkin. 

The  William  R.  McDiarmid  Co., 
Cleveland.  $5,000.  Wm.  B.  McDiar- 
mid. C.  W.  Dille,  J.  Thome,  M.  M. 
Gibbons.  A.  W.  Herr. 

The  Elite  Constr.  Co.,  Cleveland, 
$5,000.  Hyman  Cadkin,  D.  L.  Schiff, 
A.  iR.  Goold.  A.  S.  Kletzkin,  Ben  G. 
Ruby. 

The  Therapeutic  Appliance  Co., 
Cleveland.  $1,000.  K.  D.  Carter,  Ian 
M.  Rosa.  M.  J.  Grossman,  Harry  Pott, 
Phillip  L.  Steinberg. 

The  American  Transparent  Venti- 
lator Co..  Cleveland,  $10,000.  Paul 
Huhn,  A.  I.  Thyreen,  C.  C.  Curry,  A. 
Johnson,  S.  Johnson. 

Increases 

The  Willard-Middletown  Machine 
Co..  Middletown,  $190,000  to  $265,000. 

The  Fulton  Motors  Co.,  Cincinnati, 
$30,000  to  $50,000. 

The  Fitzsimmons  Bros.  Undertakingr 
Co.,  Newark,  $10,000  to  $20,000. 

The  Booher-Pieper  Co.,  Dayton,  $16,- 
000  to  $50,000. 

The  Masonic  Temple  Ass'n.,  Cleve- 
land, $1,000,000  to  $3,200,000. 

The  Reinbold  Co.,  Newark,  $50,000. 
to  $100,000. 

Decreases 

The  Kennedy-Schultz  Co.,  Cleveland, 
$51,000  to  $2,000. 

The  Dayton  Standard  Scale  Co., 
Dayton,  $80,000  to  $20,000. 


PUBLIC  UTILITIES  COMMISSION 


Advanced  Utility  Rate,  Proceeding  No.  34. — ^In  the  Matter  of  the 
Proposed  Increased  Rates  of  Central  Union  Telephone  Company 
for  Local  Exchange  Service  at  Xenia,  Ohio. — Rates  Fixed. 


(Dated  March  1,  1922.) 

The  commission  having  heretofore,  by  order  duly  made  and 
entered  herein,  upon  the  complaint  and  protest  of  The  Chamber  of. 
Commerce  of  the  City  of  Xenia,  Ohio,  suspended  the  going  into 
effect  of  the  proposed  increased  rates  for  exchange  telephonic  ser- 
vice at  Xenia,  Ohio,  contained  in  a  schedule,  designated  "P.  U.  C. 
O.  No.  8,"  filed  by  Central  Union  Telephone  Company  (now  The 
Ohio  Bell  Telephone  Company  by  virtue  of  the  order  of  this  com- 
mission consenting  to  and  authorizing  the  sale,  by  the  said  Central 
Union  Telephone  Company,  and  the  purchase  by  said  The  Ohio 
Bell  Telephone  Company,  of  the  property  in  Ohio  of  the  said  Cen- 
tral Union  Telephone  Company),  to  become  effective  November 
first,  1920,  (which  proposed  rates  were  thereafter  collected  under 
authority  of  an  undertaking  duly  filed  herein),  and  entered  upon 
a  hearing  and  investigation  to  determine  the  propriety  of  said 
increased  rates: 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  pursuant  to  law,  and  argument  by  counsel,  this 
matter  came  on  for  final  consideration,  and  the  commission,  being 
fully  advised  in  the  premises,  and  taking  into  consideration  the 
value,  as  legally  found  and  determined  by  this  commission  in  pro- 
ceeing  No.  2097,  (reproductive,  $196,564.98;  present,  $157,575.82, 
as  of  September  thirtieth,  1920) ,  of  respondent's  property  used  and 
useful  for  the  convenience  of  the  public  in  the  furnishing  of  service 
in  the  Xenia,  Ohio,  service  area,  and  estimating  its  operating  rev- 
enues for  a  period  of  one  year,  based  upon  the  experience  for  the 
nine  months  ended  September  thirtieth,  1921,  (when  said  suspended 
schedule  of  rates  and  charges  was  being  collected  under  bond,  as 
aforesaid)  at  the  sum  of  $67,354.27,  its  operating  expenses,  in- 
cluding local,  but  not  federal  income  taxes,  for  the  same  period, 
upon  the  same  basis,  at  the  sum  of  $43,046.52,  and  allowing  an 
appropriation  for  the  depreciation  reserve  from  the  net  income  on 
the  basis  of  five  percentum  of  the  aforesaid  reproductive  value 
of  said  property,  or  the  sum  of  $10,331.86,  the  commission  finds 
that  the  net  earnings  available  for  interest  and  dividends  exceeds 
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a  reasonable  rate  upon  the  aforesaid  present  value  of  respondent's 
said  property,  and  that,  therefore,  the  said  schedule  of  rates, 
charges,  rentals  and  tolls  providing  such  excessibe  return  is  un- 
just, unreasonable,  excessive  and  unlawful. 

The  commission,  again  taking  into  consideration  the  aforesaid 
valuation  of  respondent's  said  property,  and  estimating  its  operat- 
ing revenue  for  a  period  of  one  year,  based  upon  the  application  of 
the  rates,  charges,  tolls  and  rentals  set  forth  in  respondent's 
schedule,  "P.  U.  C.  0.  No.  7,"  sought  to  be  superseded  by  the 
schedule  herein  suspended  and  under  investigation,  to  respondent's 
actual  experience  for  said  nine  months  ended  September  thirtieth, 
1921,  at  the  sum  of  $62,032.27,  its  operating  expenses  for  the  same 
period,  upon  the  same  basis,  at  the  sum  of  $42,743.17,  and  allowing 
the  aforesaid  depreciation  charge,  finds  that  the  net  earnings  avail- 
able for  interest  and  dividends  afford  a  reasonable  rate  upon  the 
aforesaid  present  value  of  respondent's  said  property,  and  that 
therefore,  the  said  schedule  of  rates,  charges,  rentals  and  tolls  pro- 
viding such  reasonable  return  is  just,  reasonable  and  lawful.  It  is, 
therefore. 

Ordered,  That,  said  The  Ohio  Bell  Telephone  Company  be,  and 
hereby  it  is  notified,  directed  and  required  to  cease  and  desist  from 
maintaining,  imposing,  charging  and  collecting,  or  attempting  to 
maintain,  impose,  charge  and  collect  the  fates,  charges,  tolls  and 
rentals  for  the  furnishing  of  telephonic  service  in  the  Xenia,  Ohio, 
service  area,  hereinbefore  found  and  determined  to  be  unjust, 
excessive,  unreasonable  and  unlawful.    It  is  further 

Ordered,  That  said  The  Ohio  Bell  Telephone  Company  be,  and 
hereby  it  is  further  notified,  directed  and  required  to  establish,  ef- 
fective as  of  November  first,  1920,  and  to  impose,  charge  and  col- 
lect for  the  furnishing  of  telephonic  service  in  the  Xenia,  Ohio, 
service  area,  rates,  charges,  tolls  and  rentals  not  greater  than, 
nor  in  excess  of  the  rates,  charges,  tolls  and  rentals  hereinbefore 
found  and  determined  to  be  just,  reasonable  and  lawful.  It  is  fur- 
ther 

Ordered,  That,  said  The  Ohio  Bell  Telephone  Company  be,  and 
hereby  it  is  further  notified,  directed  and  required  to  refund  to  its 
subscribers  and  the  public  the  difference  between  the  rates,  charges, 
tolls  and  rentals  it  has  collected  since  the  first  day  of  November, 
1920,  for  the  furnishing  of  telephonic  service  in  the  Xenia,  Ohio, 
service  area  and  the  rates,  chiarges,  tolls  and  rentals  hereinbefore 
found  and  determined  to  be  just,  reasonable  and  lawful;  such  re- 
funds to  be  made,  within  thirty  days,  in  cash  to  those  parties  no 
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longer  subscribers  for  its  service  in  said  service  area,  and  by  credit 
upon  current  bills,  to  the  extent  of  such  current  bills  and  until  such 
repayment  is  fully  made,  to  its  subscribers  in  said  service  area 
who  have  been  paying  such  advanced  rates  and  charges. 

No.  2329 — ^New  York  Coal  Company,  Complainant,  vs.  The  Hocking 
Valley  Railway  Company,  Defendant. — Supplemental  Order. 


(Dated  Feb.  28,  1922.) 

The  parties  hereto  having  asked  for  an  interpretation  of  the 
order  of  the  commission  of  February  second,  1922,  in  the  following 
particular,  the  commission  enters  the  following  Supplemental  Order: 

As  a  construction  of  its  order  herein  of  February  second,  1922, 
the  commission  intended  and  now  intends  by  said  order  that  the 
rates  fixed  thereby  shall  apply  to  the  transportation  by  the  defend- 
ant of  bituminous  coal,  in  carloads,  of  the  defendant's  line  from 
all  points  of  origin  on  its  line  in  the  Hocking  district  to  destinations 
on  its  line  in  Ohio,  within  the  distance  respectively  stated  in  said 
order,  i.  e.,  wherever  the  distance  from  such  point  of  origin  to 
such  destination  is  ten  miles  or  less  the  rate  fixed  by  said  order  is 
57  cents,  and  wherever  the  distance  from  such  point  of  origin  to 
such  destination  is  over  ten  and  not  more  than  thirty  miles  the 
rate  fixed  by  said  order  is  67  cents;  and  the  commission  did  not 
and  does  not  intend  to  confine  the  application  of  said  rates  to  the 
stations  specifically  named  in  the  finding  part  of  said  order;  this 
supplemental  order  being  made  to  clear  up  any  uncertainty  that 
may  exist  in  respect  of  the  construction  of  said  order  in  the  above 
particular. 

No.  2077— In  the  Matter  of  the  Joint  Petition  of  The  Springfield- 
Xenia  Telephone  Company  and  Central  Union  Telephone  Com- 
pany for  Such  Conatent  and  Approval  as  May  be  Necessary  to 
Permit  Them  to  Respectively  Sell  and  Purchase  Certain  Tele- 
phone Property. — ^Prayer  Granted. 


(Dated  March  2,  1922.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and 
place  of  which  was  given  to  all  parties  in  interest,  this  matter 
came  on  for  consideration  upon  the  joint  application  of  The  Spring- 
field-Xenia  Telephone  Company  and  The  Ohio  Bell  Telephone  Com- 
pany), (the  latter  substituted  as  a  party  herein  in  the  place  of 
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Central  Union  Telephone  Company  by  order  of  this  commission 
in  the  proceeding  authorizing  the  sale  and  conveyance  to  said  The 
Ohio  Bell  Telephone  Company  of  all  of  the  property  of  Central 
Union  Telephone  Company  in  the  State  of  Ohio),  asking  the  con- 
sent to  and  approval,  by  this  commission,  of  the  sale  by  said  first 
named  applicant  and  the  purchase  by  the  latter  of  all  of  the  tele- 
phone property  and  physical  assets  of  said  The  Springfield-Xenia 
Telephone  Company,  or  such  part  thereof  as  The  Ohio  Bell  Tele- 
phone Company  may  desire  to  take  over. 

And  the  commission  having  heretofore  found  and  ascertained 
the  valuation  of  the  several  classes  and  kinds  of  property  of  the 
applicants,  used  and  useful  for  the  convenience  of  the  public  iif 
the  furnishing  of  telephone  service  in  and  about  the  municipali- 
ties of  Springfield,  Christiansburg,  Donnellsville,  Xenia,  Bowers- 
ville,  Clifton,  Enon,  Jamestown,  Tremont  City,  North  Hampton, 
New  Carlisle,  Pitchin,  Spring  Valley  and  Yellow  Springs,  Ohio, 
and  of  said  propertw  as  a  whole,  upon  which  valuation  the  rates, 
tolls,  charges  and  rentals  to  be  charged,  are  to  be  based,  and  notice 
of  such  valuation  having  been  duly  given  to  said  applicants  and  to 
the  mayors  of  said  municipalities,  respectively,  as  provided  by  law, 
and  it  appearing  that  the  consolidation  of  the  property  of  the  ap- 
plicants in  said  territory  will  promote  the  public  convenience,  and 
that  the  public  will  thereby  be  furnished  adequate  service  for  a 
reasonable  and  just  rate,  rental,  toll  or  charge  therefor,  the  com- 
mission is  satisfied  that  its  consent  and  authority  for  such  sale 
and  purchase  of  property  should  be  granted. 

And  the  commission  coming  now  to  find  and  determine  a 
schedule  of  reasonable  and  just  rates,  rentals,  tolls  and  charges 
for  local  exchange  telephonic  service  within  said  territory,  based 
upon  the  aforesaid  valuation  of  applicants'  properties,  the  cost  of 
such  service,  and  having  due  regard  for  the  necessities  of  making 
reservation  from  income  for  depreciation  and  contingencies,  finds 
and  determines: 

That,  pending  the  unification  of  said  prooerties  under 
the  sole  ownership  and  operation  of  said  The  Ohio  Bell  Tele- 
phone Company,  such  rates,  charges,  tolls  and  rentals  as  are 
lawfully  in  effect  at  this  time  in  the  respective  exchange  and 
service  areas,  are  reasonable  and  just. 


and 


That,  upon  the  unification  of  said  property  in  said  sev- 
eral exchange  and  service  areas,  under  the  sole  ownership  and 
operation  of  said  The  Ohio  Bell  Telephone  Company,  and  so 
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long  as  there  shall  be  universal  service  within  each  such 
service  area  as  hereinafter  defined,  the  following  net  monthly 
rates,  charges,  tolls  and  rentals  would  be  just  and  reasonable, 
viz.: 

New 
Sprinfffleld   Area  Xenia  Area  Carlisle 

Area 

Spring-         .     g    .1:  .      .SX  ^     s 


>prinK-         -f     a     •/?  aj       .•-;>«  .2      2 

Business,   1-P $7.50  $4.00  $6.00  $3.50  $3.50 

Business,   2-P 6.50  3.50  5.00  3.00  3.00 

Residence,  1-P 3.25  2.75  2.75  2.25  2.25 

Residence,   2-P 2.50  2.25  2.25  2.00  2.00 

Residence,   4-P 2.25  2.00 

Rural,   Bus 3.50  3.50  3.00  3.00  2.50 

Rural,   Res 2.25  2.25  2.25  2.25  2.00 

Extension,   Bus 1.50  1.25  1.25  1.25  1.25 

Extension,  Res 1.00  .75  .75  .75  .75 

PBX  Trunks 12.75  7.50 

Cord   Boards 6.00  5.00 

Additional 

Positions  3.00  '3.00 

Stripe  Jacks 1.00  .75 

Cordless   Bd 3.00  3.00 

In-Com.  M.  Sta 2.25  2.00 

In  other  M.  Sta 2.25  2.00 

PBX  Stations 1.25  1.25 

Hotel  Stations 75  .60 

Joint  User,  Bus. : 

1-Party  3.25        2.00         2.50         1.75         1.75 

P.  B.  X 4.75  3.75 

Extra  Listing: 

Business  1.00         1.00        1.00         1.00        1.00 

Residence   50  .50  .50  .50  .50 

It  is,  therefore, 

Ordered,  That  said  The  Springfield-Xenia  Telephone  Company 
be,  and  hereby  it  is  authorized  to  sell  and  convey  to  The  Ohio 
Bell  Telephone  Company  all  of  its  said  property  and  physical 
assets ;  and  said  The  Ohio  Bell  Telephone  Company  hereby  is  auth- 
orized to  purchase  and  acquire  the  same  and  to  pay  therefor  the 
agreed  consideration  of  six  hundred  and  fifteen  thousand  dollars. 

It  is  further 

Ordered,  That,  upon  the  acquisition  of  said  property  and  be- 
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fore,  and  upon  the  unification  thereof,  said  The  Ohio  Bell  Tele- 
phone Company  may,  subject  to  its  legal  obligations  to  any  munici- 
pal corporation  or  political  subdivision  of  the  State  of  Ohio,  im- 
pose, charge  and  collect  for  the  furnishing  of  telephonic  service 
in  the  exchange  areas  and  municipalities  hereinbefore  named  and 
set  forth,  rates,  charges,  tolls  and  rentals  not  in  excess  of  the 
rates,  charges,  tolls  and  rentals  hereinbefore  found,  upon  the 
basis  of  the  valuation  of  its  said  property,  owned  or  to  be  ac- 
quired under  the  authority  of  this  order,  the  cost  of  furnishing 
such  service,  the  necessity  of  making  reservations  from  income 
for  depreciation  and  contingencies,  and  all  other  matters  which 
are  deemed  proper  in  the  computation  of  rates  by  this  commission, 
to  be  just  and  reasonable,  which  rates,  charges,  tolls  and  rentals 
shall  be  and  remain  the  maxima  rates,  charges,  tolls  and  rentals 
for  the  furnishing  of  such  service  until  changed  as  provided  by 
law.    It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  said  parties  file  with  this  commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  in  the  teifritory  now  served  by  means  of  the  property 
hereinbefore  authorized  to  be  sold  and  purchased.    It  is  further 

Ordered,  That,  the  finding  hereinbefore  set  forth  as  to  the 
service  furnished  the  public  shall  not  be  binding  upon  this  com- 
mission in  any  future  proceeding  involving  said  matter. 

And,  thereupon,  came  The  Springfield-Xenia  Telephone  Com- 
pany and  excepted  to  each  and  every  part  of  said  order,  and  its 
exceptions  here  are  noted  of  record. 

And  the  commission,  coming  further  to  consider  the  motion 
filed  by  the  City  of  Springfield,  Ohio,  by  its  city  solicitor,  to  dis- 
miss the  joint  petition  herein,  finds  that  said  motion  is  not  well 
taken  and  that  the  same  should  be,  and  it,  therefore,  hereby  is 
denied. 

To  which  finding,  ruling  and  order  of  the  commission,  the 
said  City  of  Springfield,  Ohio,  then  excepted  and  here  now  excepts, 
and  its  exceptions  here  are  noted  of  record. 
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No.  2367-82— In  the  Matter  of  the  Joint  Petition  of  The  Ohio  Bell 
Teleph(me  Company  and  The  Ohio  State  Telephone  Company  for 
the  Consent  of  The  Public  Utilities  Commission  of  Ohio  to  and 
Their  Approval  of  the  Consoiidaticm  of  Said  Two  Companies 
Under  the  Name  of  The  Ohio  Bell  Telephone  Company. — Rates 
Fixed. 


(Dated  March  1,  1922.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  further  consideration  upon  the  Supplemental  Application  of  The 
Ohio  Bell  Telephone  Company  praying  for  such  further  and  sup- 
plemental order  herein  as  will  fix  and  prescribe  a  schedule  of  maxi- 
mum rates,  charges,  tolls  and  rentals  to  be  charged  for  the  furnish- 
ing of  unified  service  in  the  Village  of  Roseville,  Ohio;  and  the 
evidence  offered  at  said  hearing. 

The  commission,  being  fully  advised  in  the  premises,  finds : 

From  the  testimony  and  exhibits  offered  and  introduced 
thereupon,  and  for  the  purpose  of  making  this  Supplemental 
at  said  hearing,  its  independent  inquiry  and  investigation 
thereupon;  and  for  the  purpose  of  making  this  supplemental 
Order  herein,  that  the  value  of  the  property  of  said  The  Ohio 
Bell  Telephone  Company,  used  and  useful  for  the  convenience 
of  the  public  in  the  furnishing  and  unified  telephone  service 
the  Roseville,  Ohio,  service  area,  upon  which  the  rates,  charges, 
tolls  and  rentals  for  the  furnishing  of  unified  service  are  to 
be  based,  is,  reproductive,  $40,705.00,  and  present,  $34,063.00, 

and,  based  upon  the  company's  experience  for  the  eleven  months 
ended  November  thirtieth,  1921,  and  adjusting  for  an  estimated 
gross  increase  of  revenue  of  $2,937.00,  estimating  its  operating 
revenues  for  one  year  at  the  sum  of  $8,045.83,  and  its  operating 
expenses  for  the  same  period  at  the  sum  of  $6,207.83,  and  con- 
templating a  charge  against  the  resultant  net  operating  revenues 
for  the  depreciation  reserve,  based  upon  five  percentum  of  the  afore- 
said reproductive  value  of  said  property,  of  $1,987.86,  the  com- 
mission further  finds : 

That  the  following  schedule  of  rates,  charges,  tolls  and  rent- 
als is  just  and  reasonable  for  the  furnishing  of  unified  telephone 
service  in  the  Roseville,  Ohio,  service  area,  and  will  not  provide 
The  Ohio  Bell  Telephone  Company  a  greater  rate  of  return  than  it 
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is  entitled  to  earn  upon  its  property  devoted  to  the  service  and 
convenience  of  the  public  in  said  service  area,  to  wit: 

Net  per 
month 

Business,  individual  line $3.50 

Four-party  line 3.00 

Joint  user  on  individual  line 1.75 

Extension  station,  same  premises 1.25 

Residence,  individual  line 2.25 

Four-party  line '. 1.75 

Extension,  same  premises 75 

Private  Branch  Exchange — Business : 

Cord  switchboard,  one  position 6.00 

Additional  jacks,  per  strip 1.00 

Additional  switchboard  positions 3.00 

Stations,  same  premises,  each — 1.25 

Trunks 5.25 

Private  Branch  Exchange — Hotel : 

Cord  switchboard,  one  position 6.00 

Additional  jacks,  per  strip 1.00 

Additional  switchboard  positions 3.00 

Stations,  same  premises,  each 60 

Trunks   5.25 

Private  Branch  Exchange — ^Business : 

Cordless  board 3.00 

Stations,  same  premises,  each 1.25 

Trunks  5J25 

Intercommunicating  System: 

Business,  Stations,  each 2.00 

Cable,  in  excess  of  30  feet  per  station,  each  30-f t.  unit  .25 
Trunks   5.25 

Residence,  Stations,  each 2.00 

Cable,  in  excess  of  30  feet  per  station,  each  30-ft.  unit  .25 
Trunks  3.38 

Rural :     Business   2.50 

Residence  1.75 

Extra  Radius  Service : 

Individual  line,  each  quarter  mile 50 

P.  B.  X.  or  Inter  Sys.  Trunk,  each  quarter  mile 50 

Four-party  line,  each  quarter  mile 20 

Extension  service,  not  located  in  same  premises,  each 

quarter  mile  of  circuit 65 

Extra  Listing:     Business - 1.00 

Residence  50 

It  is,  therefore, 

Ordered,  That,  said  The  Ohio  Bell  Telephone  Company  be,  and 
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hereby  it  is  authorized,  upon  the  unification  of  its  facilities  for 
the  furnishing  of  telephone  service  in  the  Roseville,  Ohio,  service 
area,  to  establish,  maintain,  impose,  charge  and  collect  for  the  fur- 
nishing of  unified  service  in  said  service  area,  the  rates,  charges, 
tolls  and  rentals  hereinbefore  found  and  determined  to  be  just  and 
reasonable.    It  is  further 

Ordered,  That,  schedules  be  filed  accordingly.  It  is  further 
Ordered,  That,  upon  any  future  application  for  a  modification 
or  amendment  of  this  order,  the  commission  reserve  the  right,  in 
the  event  it  shall  determine  the  aforesaid  valuation  to  be  incorrect, 
or  the  inventory  upon  which  the  same  is  based  to  be  incomplete  or 
inaccurate,  to  make  such  changes  therein  as  may  be  necessary. 
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If  a  Tract  of  Land  or  Lot  is  Certified  Delinquent  and  Continues  to 
Be  Delinquent  From  Year  to  Year  it  Should  Not  Be  Again  Ad- 
vertised and  Certified  Delinquent  Until  it  is  Redeemed  or  Sold 
On  Foreclosure. 


No.  2833— (Opinion  Dated  January  28,  1922.) 

Hon.  John  P.  Phillips,  Jr.,  Prosecuting  Attorney,  Chillicothe,  Ohio: 
Dear  Sir — You  have  requested  the  advice  of  this  department  as 

to  the  correctness  of  a  certain  paragraph  found  in  Circular  No. 

195  issued  by  the  Tax  Commission  of  Ohio  under  date  October  9, 

1917,  and  relating  to  the  administration  of  the  delinquent  land  tax 

laws  of  the  state  as  amended  107  O.  L.,  735. 

The  paragraph  concerning  which  you  inquire  is  as  follows: 

"If  a  tract  or  lot  is  certified  delinquent  and  continues  to 
be  delinquent  from  year  to  year,  it  shouVl  not  be  a?ain  ad- 
vertised and  certified  delinquent  unti}  it  is  redeemed  or  sold 
on  foreclosure." 

In  this  connection  you  call  attention  to  the  provisions  of  Sec- 
tions 5704,  5705,  5706  and  5718  of  the  General  Code  as  so  amended. 

The  circular  referred  to  by  you  was  submitted  to  this  depart- 
ment before  it  was  sent  out,  and  the  paragraph  in  question  was 
approved.  See  Opinions  of  Attorney  General,  1917,  Vol.  II,  1846. 
However,  the  Attorney  General  acknowledged  that  he  entertained 
considerable  doubt  on  this  point.  The  opinion,  in  so  far  as  it  deals 
with  this  paragraph  of  the  circular,  is  as  follows: 

"The  sixth  instruction  is  inconsistent  with  an  implication 
arising  from  Section  15  of  the  act,  designated  as  Section  5718, 
G.  C.,  which  seems  to  contemplate  the  recovery  in  the  action 
therein  provided  for  of  the  'amount  of  eighty-five  cents  due 
from  the  defendants*  for  each  year  of  delinquency  *for  adver- 
tising and  issuance  of  certificates.'  This  arises  from  the  phrase 
'for  the  delinquency  of  each  year.'  On  the  other  hand,  how- 
ever, there  is  the  statement  in  Section  11  to  the  effect  that 
land  which  has  once  been  certified  delinquent  shall  be  so 
carried  on  the  duplicate  until  it  is  redeemed.  There  are  prac- 
tical diflSculties  in  the  way  of  readvertising  the  land  as  delin- 
quent during  each  of  the  three  years  intervening  between  the 
first  advertisement  and  the  foreclosure  of  the  lien.  Thus  by 
Sections  5678  and  5679  of  the  General  Code,  which  are  unre- 
pealed, it  is  declared  that  when  the  taxes  have  not  been  paid 
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on  an  entry  of  real  estate  at  the  December  or  June  collections, 
such  taxes  with  the  penalties  therein  authorized  shall  be  due 
and  payable  in  December  following  with  the  entire  taxes  for 
and  the  amount  of  such  two  years'  taxes  would  have  to  be  the 
amount  set  forth  in  the  preliminary  certificate  authorized  by 
Section  9  of  the  act,  Section  5712,  G.  C.  If,  then,  another  simi- 
lar certification  would  have  to  be  made  for  such  tract  in  the 
succeeding  year,  the  amount  thereof  would  include  all  that 
had  been  theretofore  certified.  In  other  words,  if  there  were 
annual  certifications  under  said  Section  9,  they  would  be  cumu- 
lative in  amount  and  therefore  misleading.  I  do  not  think  the 
legislature  intended  this  to  be  done,  but  required  the  prelimi- 
nary certificate  referred  to  in  Section  9  as  a  means  of  estab- 
lishing the  status  of  the  land  as  delinquent,  which  status 
should  continue  until  redemption.  Therefore,  I  agree  with 
the  sixth  instruction,  though  entertaining  considerable  doubt 
thereon." 

The  sections  referred  to  by  you  may  be  briefly  abstracted  as 

follows : 

''Section  5704.  Each  county  auditor  shall  cause  a  list  of 
delinquent  lands  in  his  county  to  be  published  once  a  week 
for  two  consecutive  weeks,  between  the  twentieth  day  of  De- 
cember and  the  second  Thursday  in  February,  next  ensuing. 

*  ♦  *  «  «  d  d 

There  shall  be  attached  to  the  list  a  notice  that  the  delin- 
quent lands  will  be  certified  to  the  auditor  of  state  as  delin- 
quent, as  provided  by  law." 

"Section  5705.  Delinquent.  lands  as  defined  in  this  act 
shall  mean  all  lands  upon  which  the  taxes,  assessments  and 
and  penalties  have  not  been  paid  for  two  consecutive  semi- 
annual tax-paying  periods." 

"Section  5708.  Before  advertising  such  list  of  delinquent 
lands  and  lots,  the  county  auditor  shall  compare  it  with  the 
duplicate  in  the  oflftce  of  the  county  treasurer,  and  strike  there- 
from all  lands  or  town  lots  upon  which  the  taxes,  assessments 
and  penalty  of  the  preceding  year,  with  the  taxes  and  assess- 
ments of  the  current  year,  have  been  paid,  and  advertise  the 
remainder  as  provided  in  this  chapter." 

"Section  5718.  It  shall  be  the  duty  of  the  county  auditor 
to  file  with  the  auditor  of  state,  a  certificate  of  each  delinquent 
tract  of  land,  city  or  town  lot,  at  the  expiration  of  four  years, 
upon  which  the  taxes,  assessments,  penalties  and  interest  have 
not  been  paid  for  four  consecutive  years,  and  a  certified  copy 
thereof  shall  at  the  same  time  be  delivered  to  the  county 
treasurer,  and  it  shall  be  the  duty  of  the  auditor  of  state  to 
cause  foreclosure  proceedings  to  be  brought  in  the  name  of  the 
county  treasurer,  upon  each  unredeemed  delinquent  land  tax 
certificate,  within  three  months  from  the  date  of  filing  of  such 
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certificate  with  the  auditor  of  state,  by  the  county  auditor ;  it 
shall  be  sufficient,  having  made  proper  parties  to  the  suit,  for 
the  treasurer  to  allege  in  his  petition  that  the  certificate  has 
been  duly  filed  by  the  county  auditor;  that  the  amount  of 
money  appearing  to  be  due  and  unpaid,  thereby  is  due  and  un- 
paid and  a  lien  against  the  property  therein  described,  and  the 
prayer  of  the  petition  shall  be,  that  the  court  make  an  order 
that  said  property  be  sold  by  the  sheriff  of  the  county  in  the 
manner  provided  by  law  for  the  sale  of  real  estate  on  execu- 
tion. And  the  treasurer  need  not  set  forth  any  other  or  fur- 
ther special  matter  relating  thereto.  The  certified  copy  of  said 
delinquent  land  tax  certificate,  filed  with  the  county  treasurer, 
as  hereinbefore  provided,  shall  be  prima  facie  evidence  on  the 
trial  of  the  action,  of  the  amount  and  validity  of  the  taxes, 
assessments,  penalties  and  interest  appear  due  and  unpaid 
thereon,  plus  the  amount  of  eighty-five  cents  due  from  the 
defendants  for  the  delinquency  of  each  year,  for  advertising 
and  issuance  of  certificates,  and  of  the  non-payment  thereof, 
without  settinc:  forth  in  his  petition  any  other  or  further  spe- 
cial matter  relating  thereto." 

;  Sections  5704  and  5705,  above  quoted,  do  not  in  and  of  them- 
selves require  more  than  one  publication  for  lands  that  have  be- 
come delinquent.  Section  5708  does  not  seem  to  shed  much  light 
upon  the  question.  Section  5718  contains,  as  was  acknowledged 
by  the  former  Attorney  General,  an  intimation  to  the  contrary  of 
the  conclusion  reached  by  the  Tax  Commission. 

Other  provisions  of  the  same  act  and  chapter  which  ought  to 
be  noted,  are  as  follows: 

"Setcion  5711.  The  county  auditcn*  shall  send  by  mail, 
to  the  auditor  of  the  state,  one  paper  containing  a  list  of  delin- 
quent lands,  and  a  copy  of  the  account  of  the  printer,  as  sworn 
to  by  him,  and  allowed  by  the  auditor." 

Section  5712.  The  county  treasurer,  or  his  deputy,  and 
the  county  auditor,  or  his  deputy,  shall  attend  at  the  court 
house  in  the  county,  on  the  second  Tuesday  in  February,  in 
conformity  with  the  notice  prescribed  in  the  first  section  of 
this  chapter,  and  at  and  after  the  hour  of  ten  in  the  forenoon, 
the  county  auditor  or  his  deputy  shall  proceed  to  make,  in 
triplicate,  a  certificate  to  be  known  as  a  delinquent  land  tax 
certificate  for  each  tract  of  land,  city  or  town  lot  or  part  of  lot 
contained  in  such  advertisement,  on  which  the  taxes,  assess- 
ments and  penalty  have  not  been  paid,  describing  each  tract 
of  land,  city  or  town  lot  the  same  as  it  is  described  on  the  tax 
duplicate,  and  the  valuation  thereof  as  shown  upon  said  tax 
duplicate,  and  the  amount  of  taxes,  assessments  and  penalty 
thereon  due  and  unpaid,  and  stating  therein  that  the  same  has 
been  certified  to  the  auditor  of  state  as  delinquent.     Said 
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county  auditor  or  his  deputy,  shall  continue  from  day  to  day 
with  the  making  of  said  certificate  until  one  complete  certifi- 
cate is  made  for  each  and  all  of  said  tracts  of  land,  city  or 
town  lots  or  parts  of  lots  contained  in  such  advertisment,  and 
upon  which  said  taxes  and  assessments  have  not  been  paid. 
The  original  of  said  certificate  of  all  the  tracts  of  land,  city 
or  town  lots  or  parts  of  lots,  shall  be  forwarded  to  the  auditor 
of  state,  the  duplicate  and  triplicate  thereof  to  be  kept,  one  in 
the  county  treasurer's  office  and  one  in  the  county  auditor's 
office,  bound  in  book  form.  The  original  duplicate  and  tripli- 
cate of  each  certificate  shall  be  signed  by  the  county  auditor, 
or  his  deputy  and  countersigned  by  the  county  treasurer,  or 
his  deputy.  Interest  at  the  rate  of  eight  per  cent  per  annum 
shall  be  charged  on  the  duplicate  against  tne  delinquent  lands, 
city  or  town  lots  or  parts  of  lots  certified  by  the  county  audi- 
tor on  such  certificate." 

"Section  5714.  The  county  auditor  shall  enter  upon  the 
tax  duplicate,  showing  such  lands  delinquent,  the  words  'Certi- 
fied Delinquent,'  and  such  entry  on  said  duplicate  shall  be 
deemed  and  taken  to  be  notice  to  all  purchasers  or  other  per- 
sons acouiring  any  ri^ht,  title  or  interest  in  or  to  the  lands 
described  in  said  certification,  of  the  prior  right  and  lien  of  the 
state  under  the  provisions  of  this  act." 

"Section  5715.  The  auditor  shall  transfer  the  entry 
'Certified  Delinquent',  from  the  tax  duplicate  of  one  year  to 
the  tax  duplicate  of  the  next  year,  and  if  such  land  has  been 
transferred,  this  entry  'Certified  Delinquent'  shall  follow  the 
land  in  the  new  owner's  name,  unless  the  taxes,  assessments 
and  penalty,  together  with  the  interest  due,  have  been  paid." 

It  is  clear  from  the  sections  just  quoted  that  delinquent  lands 
once  certified  to  the  Auditor  of  State  as  such  acquire  a  certain 
status  on  the  tax  list  and  duplicate  of  the  county.  It  is  clear,  also, 
from  a  re-examination  of  Section  5718  that  the  final  certificate  to 
be  filed  with  the  Auditor  of  State  at  the  expiration  of  four  years 
from  the  first  certification  includes  "the  taxes,  assessments,  penal- 
ties and  interest  (which  have  not  been  paid  for  four  consecutive 
years) ."  In  other  words,  under  the  original  certification  the  unpaid 
taxes  for  four  years  are  collectible.  If  new  advertisements  and 
certificates  were  required  for  each  of  these  years,  then,  if  as  a  re- 
sult of  the  first  quadrennial  certification  under  Section  5718,  the 
amount  of  money  covered  thereby  was  made  through  foreclosure 
proceedings,  the  delinquent  taxes  would  thus  be  paid ;  whereas,  if 
a  new  certificate  were  required  in  each  year  of  dlinqucncy,  the  sev- 
eral certificates  issued  in  the  meantime  would  become  nugatory. 

Cumulative  evidence  of  the  correctness  of  the  former  holding 
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is  found  in  Section  5743,  which  speaks  of  the  record  of  certified  de- 
linquent lands,  indicating  that  when  land  once  gets  on  the  record, 
spoken  of  here,  it  continues  until  it  is  redeemed,  and  no  new  action 
is  necessary  in  the  premises. 

The  statutes  are  admittedly  self-contradictory  in  many  re- 
spects, but  on  such  reconsideration  of  the  matter  as  given  at  this 
time,  it  is  the  opinion  of  this  department  that  the  former  opinion 
should  be  adhered  to. 


Under  the  Provimons  of  Amended  Section  7630-1  (109  0.  L^  p. 
336),  a  Board  of  Education  May  Issue  Bonds  Without  a  Vote 

*  of  the  People  Upon  the  Same  for  the  Purpose  of  Rebuilding  or 
Repairing  a  School  House  or  Constructing  a  New  School  House, 
Where  the  School  House  Formerly  Used  Was  Destroyed  by  Fire 
or  Other  Casualty,  or  if  the  Use  of  the  Same  for  its  Intended 
Purpose  was  Prohibited  by  an  Order  of  the  Industrial  Commis- 
fitl(m,  but  Before  a  Board  of  Education  Can  Avail  Itself  of  the 
Provisions  of  Section  7630-1  it  Must  Appear  That  it  is  not  Rrac- 
ticable  to  Secure  the  Necessary  Funds  Under  Sections  7625, 
7626,  7627,  7628,  7629  and  7630.— Under  the  Provisions  of  Sec- 
tion 5649-4,  6.  C,  a  Board  of  Education  Issuing  Bonds  Under 
the  Provisions  of  Section  7630-1,  6.  C,  May  Levy  a  Tax  Suffi- 
cient to  Provide  Therefor,  Irrespective  of  Any  Limitationst. 


No.  2902.— (Opinion  Dated  Feb.  25,  1922.) 

Hon.  H.  A.  Burgess,  Prosecuting  Attorney,  Warren,  Ohio. 

Dear  Sir:  Acknowledgment  is  made  of  the  receipt  of  your 
recent  letter  requesting  the  opinion  of  this  department  upon  the 
following : 

"Section  7630-1,  as  amended  by  the  last  session  of  the 
legislature,  provides  as  follows : 

"If  a  school  house  is  wholly  or  partly  destroyed  by  fire 
or  other  casualty,  or  if  the  use  of  any  school  house  or  school 
houses  for  their  intended  purpose  is  prohibited  by  an  order 
of  the  Industrial  Commission  of  Ohio  or  its  successor  in  such 
authority,  and  the  Board  of  Education  of  the  school  district 
is  without  sufficient  funds  applicable  to  the  purpose  with 
which  to  rebuild  or  repair  such  school  house  or  to  construct  a 
new  school  house  for  the  proper  accommodation  of  the  schools 
of  the  district,  and  it  is  not  practicable  to  secure  such  funds 
under  any  of  the  six  preceding  sections  because  of  the  limits  of 
taxation  applicable  to  such  school  district,  such  Board  of  Educa- 
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tion  may  issue  bonds  for  the  amount  required  for  such  pur- 
pose. For  the  payment  of  the  principal  and  interest  on  such 
bonds  and  on  bonds  heretofore  issued  for  the  purpose  herein 
mentioned,  and  to  provide  a  sinking  fund  for  their  final  re- 
demption at  maturity,  such  Board  of  Education  shall  annually 
levy  a  tax  as  provided  by  law.' 

"This  section  being  practically  the  same  as  the  section 
formerly  enacted  in  103  Ohio  Laws,  page  527,  with  the  excep- 
tion that  the  amended  section  has  omitted  the  words  'and 
upon  the  approval  of  tiie  electors  in  the  manner  provided  by 
Section  7625  and  Section  7626,'  etc. 

I  therefore  request  your  opinion  upon  the  question  as 
to  whether  or  not  a  school  board,  by  virtue  of  the  amended 
section,  may  issue  bonds  without  a  vote  of  the  people  upon 
the  same,  for  the  purpose  of  rebuilding  or  repairing  a  school 
house,  or  constructing  a  new  school  house  which  has  been  con- 
demned by  an  order  of  the  chief  inspector  of  workshops  and  ' 
factories,  when  the  Board  of  Education  is  without  sufficient 
funds  applicable  to  the  purpose. 

Second:  If  such  authority  is  not  granted  by  Section 
7630-1,  as  it  is  now  enacted,  would  the  School  Board  have 
authority  to  issue  bonds  for  said  purposes,  after  a  vote  has 
been  taken  upon  the  question  of  the  issuance  of  bonds,  in 
accordance  with  Section  7625,  and  the  electors  of  the  said 
school  district  reiect  the  proposition  of  issuing  bonds? 

Third :  If  the  Board  of  Education  is  authorized  to  issue 
bonds  under  either  or  both  of  the  foregoing  circumstances, 
would  a  tax  levy  for  paying  the  interest  and  maturity  of  bonds 
issued  by  virtue  thereof,  be  outside  of  all  limitations?" 

Your  first  question  is  whether  or  not  a  Board  of  Educa- 
tion, by  virtue  of  amended  Section  7630-1,  as  appeared  in  109 
O.  L.,  p.  336,  may  issue  bonds  without  a  vote  of  the  people,  for 
the  purpose  of  rebuilding  or  repairing  a  school  house  or  construct 
a  new  school  house,  where  an  order  has  been  placed  against  the 
use  of  a  school  house  by  the  chief  inspector  of  workshops  and 
factories.  Prior  to  the  enactment  of  section  7630-1,  G.  C,  as  it 
now  appears  (H.  B.  33),  the  words  "and  upon  the  approval  of 
the  electors  in  the  manner  provided  by  Sections  seventy-six  hun- 
dred and  twenty-five  and  seventy-six  hundred  and  twenty-six" 
were  a  part  of  old  Section  7630-1,  G.  C.,  but  when  7630-1,  G.  C, 
was  amended  in  H.  B.  33  by  the  84th  General  Assembly,  these 
words  "and  upon  the  approval  of  the  electors  in  the  manner  pro- 
vided in  seventy-six  hundred  and  twenty-five  and  seventy-six  hun- 
dred and  twenty-six"  were  omitted  and  an  examination  of  the 
bill  as  originally  introduced  in  the  General  Assembly  shows  that 
this  is  not  a  printer's  error  or  a  clerical  error,  but  such  words  were 
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knowingly .  left  out,  and  having  been  passed  by  the  General  As- 
sembly with  these  words  relative  to  the  approval  of  the  electors 
no  longer  appearing  in  the  section,  it  must  be  held  that  it  was 
the  legislative  intent  that  for  those  bond  issues  provided  for  in 
school  districts,  under  the  provision  of  Section  7630-1,  the  approval 
of  the  electors  was  no  longer  to  be  required.  If  it  was  the  intent 
of  the  General  Assembly  that  there  should  be  an  election  under 
Section  7680-1,  then  these  words  would  have  been  retained  in  the 
amended  section  instead  of  being  entirely  omitted  from  the  text 
of  Section  7630-1,  G.  C,  as  it  has  appeared  heretofore. 

It  is  very  important  to  note,  however,  that  before  a  Board 
of  Education  may  avail  itself  of  the  provisions  of  Section  7630-1, 
it  must  appear  that  "it  is  not  practicable  to  secure  such  funds 
.  under  any  of  the  six  preceding  Sections  (7625,  7626, 7627, 7628, 7629 
and  7630)  because  of  the  limitations  of  taxation  applicable  to  such 
school  district.''  Upon  this  question  of  limitations,  new  Section 
7630-2  (H.  B.  33)  is  pertinent  and  reads  as  follows : 

''The  net  indebtedness  created  or  incurred  by  any  school 
district  shall  never  exceed  six  per  cent,  of  the  total  value  of 
all  property  in  such  school  district  as  listed  and  assessed  for 
taxation;  provided,  however,  that  in  the  case  of  any  school 
district  whose  net  indebtedness  at  the  time  of  the  passage  of 
this  act  exceeds  said  six  per  cent.,  such  school  district  may, 
in  addition  to  said  six  per  cent,  issue  bonds  under  the  auth- 
ority of  Section  7625,  General  Code,  not  exceeding  in  the 
aggregate  an  amount  equal  to  one  per  cent,  of  the  total  value 
of  all  property  in  such  school  district  as  levied  and  assessed 
for  taxation  and  bonds  under  authorily  of  Section  7629  of  the 
General  Code  not  exceeding  one-half  of  one  per  cent,  of  said 
total  value.  'Net  indebtedness'  for  school  districts  shall  be 
defined  as  provided  in  Section  3949,  General  Code,  for  muni- 
cipalities. Bonds  issued  under  the  authority  of  Section  7630-1 
of  the  General  Code  for  the  replacement  of  condemned  or 
destroyed  schoolhouses  as  well  as  all  classes  of  bonds  which 
are  in  said  Section  3949  excluded  from  the  calculation  of  the 
net  indebtedness  of  municipalities  shall,  insofar  as  applicable 
to  school  districts,  be  likewise  excluded  from  the  calculation  of 
the  net  indebtedness  of  school  districts." 

Upon  your  immediate  question  as  to  bonds  issued  under  Sec- 
tion 7630-1,  these  latter  bonds  for  the  replacement  of  condenmed 
or  destroyed  school  houses  are  to  be  excluded  from  the  calculation 
of  the  net  indebtedness  of  the  school  district  which  is  to  be  com- 
puted under  Section  7630-2  in  arriving  at  the  amount  of  net  in- 
debtedness which  is  permitted  in  the  school  district  in  question. 
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Your  second  question  is  based  upon  the  theory  that  the  auth- 
ority to  issue  bonds  without  a  vote  of  the  electors  "is  not  granted 
by  Section  7630-1,  G.  C,"  and  as  such  authority  is  granted  by 
Section  7630-1,  as  set  forth  in  the  answer  to  your  first  question, 
your  second  question  need  not  be  answered  beyond  the  state- 
ment that  if  the  Board  of  Education  has  started  to  issue  bonds  in 
accordance  with  Section  7625,  and  it  must  be  presumed  that  it  had 
authority  to  do  so  when  it  started  such  proceedings,  then  all  the 
requirements  of  Section  7625,  G.  C,  must  be  carried  out,  one  of 
which  is  an  election  by  the  people  for  thbse  bonds  issued  under 
Section  7625,  G.  C. 

Your  third  question  is  apparently  whether,  in  a  case  where 

a  school  house  had  been  condemned  for  school  use,  the  tax  levy 

for  paying  interest  at  maturity  of  bonds  issued  would  be  outside 

all  limitations.     The  answer  to  this  inquiry  appears  in  Section 

5649-4,  G.  C,  which  reads  as  follows : 

"For  the  emergencies  mentioned  in  Sections  forty-four 
hundred  and  fifty,  forty-four  hundred  and  fifty-one,  fifty-six 
hundred  and  twenty-nine,  and  7630-1  of  the  General  Code, 
and  for  local  school  purposes  authorized  by  a  vote  of  the 
electors  under  the  provisions  of  Sections  5649-5  and  5649-5a  of 
the  General  Code,  to  the  extent  of  three  mills  for  such  school 
purposes,  the  taxing  authorities  of  any  district  may  levy  a 
tax  sufficient  to  provide  therefor  irrespective  of  any  of  the 
limitations  of  this  chapter." 

In  reply  to  your  inquiry  you  are  therefore  advised  that  it  is 
the  opinion  of  this  department  that: 

1.  Under  the  provisions  of  amended  Section  7630-1  (109  O. 
L.,  p.  336)  a  Board  of  Education  may  issue  bonds  without  a  vote 
of  the  people  upon  the  same  for  the  purpose  of  rebuilding  or  re- 
pairing a  school  house  or  constructing  a  new  school  house,  where 
the  school  house  formerly  used  was  destroyed  by  fire  or  other 
casualty,  or  if  the  use  of  the  same  for  its  intended  purpose  was 
prohibited  by  an  order  of  the  Industrial  Commission,  but  before 
a  Board  of  Education  can  avail  itself  of  the  provisions  of  Section 
7630-1  it  must  appear  that  it  is  not  practicable  to  secure  the  neces- 
sary funds  under  Sections  7625,  7626,  7627,  7628,  7629  and  7630. 

2.  Under  the  provisions  of  Section  5649-4,  G.  C,  a  Board 
of  Education  issuing  bonds  under  the  provisions  of  Section  7630-1, 
G.  C,  may  levy  a  tax  sufficient  to  provide  therefor,  irrespective 
of  any  limitations. 
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SYLLABI  OF  REPORTED  CASES 

No.  17235— W,  W.  Fredrick  v.  War- 
ner Hay  et  al.  Error  to  the  Court  of 
Appeals  of  Coshocton  county. 

Robinson,  J. 

Where  the  words  of  a  restriction 
contained  in  a  deed  of  conveyance  are 
equally  capable  of  two  or  more  differ- 
ent constructions,  that  construction 
will  be  adopted  which  least  restricts 
the  free  use  of  the  land.  (Hunt  v. 
Held,  90  Ohio  St.,  280,  approved  and 
followed.) 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Jones  and  Matthias,  JJ., 
concur. 

No.  17219— The  State,  ex  rel.  King, 
Pros.  Atty.,  v.  Lemuel  P.  Sherman, 
County  Auditor.     In  mandamus. 

Marshall,  C.  J. 

1.  Where  children  of  school  age; 
inmates  of  a  private  children's  home 
or  orphan  asylum,  have  attended  the 
public  schools  of  the  school  district 
in  which  such  home  or  asylum  is  lo- 
cated, such  school  district  is  entitled 
to  recover  from  another  district  in 
the  State  of  Ohio  where  such  children 
had  a  residence  immediately  prior  to 
becoming  inmates  of  such  home  or 
asylum  the  expense  of  such  attend- 
ance based  upon  the  average  per  cap- 
ita cost  of  the  elementary  schools  of 
the  district  where  such  home  is  lo- 
cated, not  including  improvements 
and  repairs. 

2.  Where  the  superintendent  of 
the  school  district  where  such  home 
is  located  furnishes  the  county  audi- 
tor a  detailed  report  of  such  average 
per  capita  cost  and  the  county  audi- 
tor certifies  the  amount  thereof  to  the 
auditor  of  the  county  of  such  chil- 
dren's last  residence,  it  is  the  duty  of 
the  county  auditor  receiving  such  cer- 
tificate to  issue  his  warrant  on  the 
county  treasurer  of  the  same  county 
for  such  amount  payable  to  the  school 
district  entitled  thereto  and  manda- 
mus will  lie  to  compel  the  perform- 
ance of  such  duty. 

3.  Sections  7677,  7678  and  7681, 
General  Code,  are  not  in  violation  of 


any  of  the  provisions  of  the  consti- 
tution of  the  State  of  Ohio. 

Demurrer  to  petition  overruled. 

Johnson,  Robinson,  Jones  and  Mat- 
thias, J  J.,  concur. 

No.  16948— Sarah  A.  Craig  et  al.  v. 
George  Welply  et  al.  Error  to  the 
Court  of  Appeals  of  Hamilton  county. 

Johnson,  J. 

1.  Section  6,  Article  IV  of  the  Con- 
stitution as  amended  in  1912,  confers 
jurisdiction  upon  courts  of  appeals  to 
review,  affirm,  modify  or  reverse 
judgments  of  courts  of  common  pleas, 
superior  courts  and  other  courts  of 
record  within  the  district,  and  the 
general  assembly  has  no  power  to  en- 
large or  limit  that  jurisdiction,  but 
may  provide  by  law  the  method  of 
exercising  it.  The  Schedule  to  the 
Constitution  adopted  in  1912  saves 
the  laws  then  in  force  which  are  not 
inconsistent  therewith,  and  statutory 
provisions  then  existing  applicable  to 
the  method  of  exercising  jurisdiction 
are  still  valid  and  effective. 

2.  The  limitation  of  time  provided 
by  Section  12270,  General  Code,  with- 
in which  proceedings  to  reverse,  va- 
cate or  modify  a  judgment  shall  be 
commenced,  begins  to  run  from  the 
date  of  the  judgment  sought  to  be  re- 
versed and  not  from  the  overruling  of 
a  motion  for  a  new  trial  in  the  cause. 

Judgment  affirmed. 

Marshall,  C.  J.,  Hough,  Wanamak- 
er, Robinson,  Jones  and  Matthias,  JJ.. 
concur. 

No.  17002— Gustave  F.  Kasch  v. 
John  I.  Miller,  Superintendent  of  Pub- 
lic Works  of  the  State  of  Ohio.  Er- 
ror to  the  Court  of  Appeals  of  Frank- 
lin county. 

Jones,  J. 

1.  The  act  authorizing  the  initia- 
tion and  construction  of  a  proposed 
improvement  under  the  supervision  of 
the  state  superintendent  of  public 
works,  with  a  view  to  the  conserva- 
tion of  surplus,  flood  and  other 'waters 
of  the  state,  is  valid.  Where  the  en- 
tire improvement  is  to  be  paid  for  bj 
the  issue  and   sale  of  bonds  in    the 
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name  of  the  state,  and  the  principal 
and  interest  are  to  be  paid  entirely 
out  of  the  revenues  derived  from  the 
improvement  or  from  the  sale  of  the 
corpus  in  case  of  default,  a  state 
debt  is  not  thereby  incurred  within 
the  purview  of  the  state  constitution; 
nor  do  the  bonds  so  issued  become  an 
obligation  or  pledge  the  credit  of  the 
state  under  the  express  provisions  of 
Section   412-2,  General   Code. 

2.  Section  412-1  et  seq..  General 
Code  (108  0.  L.,  pt.  1,  219),  authoriz- 
ing the  construction  of  such  improve- 
ment and  the  issue  and  sale  of  bonds 
therefor  under  the  facts  stated,  do 
not  violate  Section  3,  Article  VIII,  or 
any  other  provision,  of  the  constitu- 
tion, prohioiting  the  incurring  of 
debts  or  obligations  by  the  state. 

Judgment  affirmed. 

.  Johnson,  Hough,  Robinson  and  Mat- 
thias, J  J.,  concur.  Wanamaker,  J., 
took  no  part  in  the  consideration  or 
decision  of  the  case. 

No.  16964 — Frank  L.  McCord  v. 
Harry  B.  McCord.  Error  to  the  Court 
of  Appeals  of  Hamilton  County. 

Matthias,  J. 

1.  By  virtue  of  the  provisions  of 
Section  10531,  General  Code,  the  court 
is  without  jurisdiction  to  entertain  an 
action  to  contest  a  will  commenced 
subsequent  to  the  limitation  of  time 
prescribed  by  Section  12087,  General 
Code. 

2.  Codefendants  are  ''united  in  in- 
terest" within  the  meaning  of  the 
provisions  of  Section  11230,  General 
Code,  only  when  they  are  similarly 
interested  in  and  will  be  similarly  af- 
fected by  the  determination  of  the 
issues  involved  in  the  action. 

3.  An  executor  named  in  a  will  is 
not  "united  in  interest"  with  the 
heirs  and  devisees,  and  an  action  to 
contest  a  will  is  not  commenced  as  to 
the  heirs  of  the  testator  and  the  devi- 
sees under  the  will  by  the  issuance 
of  a  summons  for  the  executor, 
though  duly  served  upon  him. 

Judgment  affirmed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Jones,  JJ., 
concur. 

No.  17140— David  A.  Bamett  v.  The 
State  of  Ohio.     Error  to  the  Court  of 
Appeals  of  Lucas  county. 
Wanamaker,  J. 

1.  In  a  trial    upon  an    indictment 


charging  sodomy  with  a  little  girl  six 
years  of  age,  evidence  of  other  like 
assaults  upon  other  little  girls,  at  or 
near  the  time  charged  in  the  indict- 
ment, is  admissible  to  prove  the  hab- 
itual moral  degeneracy  and  sexual 
perversion  of  the  person  committing 
such  offenses  and  his  criminal  course 
of  lascivious  conduct,  all  for  the  pur- 
pose of  identifying  the  defendant  as 
the  sexual  pervert  who  committed  the 
crime  charged  in  the  indictment. 

2.  The  trial  court  at  the  time  of 
the  introduction  of  such  evidence,  or 
in  its  general  charge,  should  limit  the 
application  of  such  evidence  by  the 
jury  to  said  purpose. 

Judgment  affirmed. 

Marshall,  C.  J.,  Johnson,  Hough  and 
Jones,  JJ.,  concur. 

GENERAL  DOCKET 

16777— Fred  G.  Cox  v.  Murtico  Cox. 
Hamilton.    Judgment  reversed. 

16948— Sarah  A.  Craig  et  al.  v. 
George  Welply  et  al.  Hamilton. 
Judgment  affirmed. 

16964 — Frank  L.  McCord  v.  Harry 
H.  McCord  et  al.  Hamilton.  Judg- 
ment affirmed. 

17002 — Gustave  F.  Kasch  v.  John 
I.  Miller,  Supt  of  Public  Works. 
Franklin.     Judgment  affirmed. 

17148— The  Village  of  Wyoming  v. 
The  Ohio  Traction  Co.  et  al.  Hamil- 
ton.   Judgment  reversed. 

1721^— SUte,  ex  rel.  John  R.  King, 
Pros.  Atty.,  v.  Lemuel  P.  Sherman, 
County  Auditor.  In  mandamus.  Writ 
allowed. 

17235— W.  W.  Frederick  v.  Warner 
Hay  et  al.  Coshocton.  Judgment  re- 
versed. 

17140_David  A.  Bamett  v.  The 
State  of  Ohio.  Lucas.  Judgment  af- 
firmed. 

16929— State  of  Ohio  v.  The  United 
States  Fidelity  and  Guaranty  Co.  et  al. 
Crawford.    Judgment  reversed. 

16962 — Lucile  Stewart,  by  etc.,  Jesse 
P.  Kellough  et  al.  Champaign.  Judg- 
ment affirmed. 

17318 — The  State,  ex  rel.  Ferdinand 
S.  Van  Harlingen,  v.  The  Board  of 
Education  of  Mad  River  Township 
Rural  School  District  of  Montgomery 
county.  Montgomery.  Judgment  af- 
firmed. 
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MOTION  DOCKET 

16989— Alice  R.  Ruthrauff  v.  Wil- 
liam M.  Ruthrauff.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Greene  county  to  certify  its  rec- 
ord.   Overruled. 

17307— The  Weatem  Union  Tele- 
graph Co.  V.  Arthur  A.  Nixon.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Butler  county  to  certify 
its  record.    Overruled. 

17309~George  W.  Gee  v.  The  Vil- 
lage of  Montpelier.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Williams  county  to  certify  its  rec- 
ord.    Overruled. 

17310 — Frank  S.  Cox,  Admr.,  v. 
Village  of  Montpelier,  Ohio.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Williams  county  to  cer- 
tify its  record.     Overruled. 

17311 — John  H.  Kennedy,  Admr.,  v. 
George- W.  Byers.  Motion  for  an  or- 
der directing  the  Court  of  Appeals 
of  Franklin  county  to  certify  its  rec- 
ord.    Sustained. 

17314— Frank  Burkhart  v.  Pauline 
Poorman.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Wil- 
liams county  to  certify  its  record. 
Sustained. 

17334 — The  John  H.  McGowan 
Company  v.  The  City  of  Portsmouth. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Scioto  county  to 
certify  its   record.     Sustained. 

17334 — ^The  John  H.  McGowan 
Company  v.  The  City  of  Portsmouth. 
Motion  by  defendant  to  dismiss  cer- 
tification of  record  and  petition  in  er- 
ror in  Cause  No.  17334  on  the  general 
docket.     Overruled. 

17334— The  John  H.  McGowan 
Company  v.  The  City  of  Portsmouth. 
Motion  by  plaintiff  to  extend  time  for 
filing  printed  record  and  briefs  in 
Cause  No.  17334  on  the  General 
Docket.     Sustained. 

17343— The  City  of  Cleveland  v. 
The  General  Cartage  and  Storage  Co. 
Motion  for  an  order  directing  the 
Court  of  Appeals^^  of  Cuyahoga  county 
to  certify  its  record.     Overruled. 

17344 — Margaret  N.  Lowry,  Guard- 


ian, V.  David  Davis,  Executor,  et  &L 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Mahoning  county 
to  certify     itsrecord.     Overruled. 

17344 — Margaret  N.  Lowry,  Guard- 
ian, V.  David  Davis,  Executor,  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Mahoning  county 
to  certify  its  record.     Overruled. 

17345— Ray  West  v.  Ella  Lucas  et 
al.  Motion  for  an  order  directing  the 
Court  of  Appeals  of  Mahoning  county 
to  certify  its  record.    Sustained. 

17346— W.  T.  Moore  et  al.  v.  G.  H. 
Moore  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Perry  county  to  certify  its  record. 
Overruled. 

17347 — Dominicia  Richichi,  etc.,  as 
Admx.,  V.  The  City  of  WellsviUe.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Columbiana  county  to 
certify  its  record.     Overruled. 

17348— Sarah  Ruth  Pritchard  v. 
Harry  J.  Byrer  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Richland  county  to  certify  its  rec- 
ord.   Overruled. 

17349— Corneal  J.  McWilliams  et 
al.  The  Globe  Folding  Box  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Hamilton  county  to  certify 
its  record.    Overruled. 

17351— The  Cleveland  Southwest- 
em  &  Columbus  Ry.  Co.  v.  Morris 
Lesnick.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Lo- 
rain county  to  certify  its  record. 
Overruled. 

17354— The  Citizens  Savings  & 
Trust  Co.  et  al.  v.  The  Cincinnati  & 
Dayton  Traction  Co.  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Butler  county  to  certify 
its  record.     Sustained. 

17377— Benjamin  F.  Zell  v.  State 
of  Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Wayne  county.    Overruled. 

17252— The  Stete,  ex  rel.  The  Trum- 
bull Steel  Co..  V.  The  Industrial  Com- 
mission of  Ohio  et  al.  Motion  by  plain- 
tiff to  strike  certain  matter  from  the 
Answer  in  Cause  No.  17252  on  the 
General  Docket.     Overruled. 
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17304— George  Burkett  v.  State  of 
Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Wood  county,  Overruled. 

17323 — Irma  P.  Hopper  v.  Jennie  M. 
Nicholas.  Motion  by  plaintiff  for  sixty 
days  extension  of  time  for  printing 
record  in  Cause  No.  17323  on  the  Gen- 
eral Docket.    Sustained. 

17341~The  City  of  Youngstown  v. 
The  First  National  Bank.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Mahoning  county  to  certi- 
fy its  record.    Sustained. 

17352— Albert  H.  Ernst,  Executor, 
et  al  v.  Rose  Hogan  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Erie  county  to  certify  its  rec- 
ord.   Overruled. 

17353— State  of  Ohio  v.  John  Rog- 
ers.    Motion  for  leave  to  file  petition 


in  error  to  the  Court  of  Aopeals  of 
Lawrence  county.    Overruled. 

17356 — Aaron  Oster  et  al.  v.  Vic- 
toria Arnold,  individually  and  as  Ex- 
trx.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Cuyahoga 
county  to  certify  its  record.  Overruled. 

17360— James  Waldron  v.  New  York 
Central  Railway  Co.  Motion  for  an 
orde^  directing  the  Court  of  Appeals 
of  Huron  county  to  certify  its  record. 
Sustained. 

17368— Edward  Moffett  v.  The  State 
of  Ohio.  Motion  for  leave  to  file  pe- 
tition in  error  to  the  Court  of  Ap- 
peals of  Summit  county.    Overruled. 

17398— The  State,  ex  rel.  John  M. 
Hoel,  Pros.  Atty.,  v.  Dan  H.  Brown. 
Motion  by  plaintiff  to  advance  Cause 
No.  17398  on  the  General  Docket.  Sus- 
tained. 
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NEW  CORPORATIONS 

The  Mechanical  Apparatus  Co.,  Co- 
lumbus, $10,000.  M.  I.  McCann,  Paul 
Whitacre,  F.  A.  Clover,  H.  M.  John- 
son, C.  E.  Carter. 

The  Associated  Motor  Service  Co., 
Cleveland,  $10,000.  N.  H.  Hoffmeist- 
er,  A.  E.  Brueckner,  W.  B.  Lemmon, 
F.  P.  Abies,  F.  E.  Hill. 

The  Phoenix  Sales  Co.,  Columbus, 
$50,000.  A.  L.  Nassau,  Chas.  S.  Loud- 
enslafirer,  C.  M.  Voores,  A.  J.  Dransch, 
E.  G.  Fisher. 

The  Hamey-Eich  Co.,  Columbus, 
$25,000.  W.  W.  Seibel,  R.  W.  Sheffer, 
J.  E.  Ward,  E.  E.  Eich,  U.  S.  Brandt, 

The  Mutual  Savings  &  Loan  Co., 
Geneva,  $250,000.  N.  C.  Stevens,  E. 
L.  Neeson,  J.  Ponsaing,  L.  O.  Casey, 
A.  F.  Pletcher. 

The  Neil  House  Co.,  Columbus, 
$500.  S.  E.  Arbuckle,  R.  M.  Hunter, 
S.  A.  Senter,  Burton  Griffith,  R,  L. 
Spencer. 

The  National  Trustees  Co.,  Colum- 
bus, $500  J.  B.  Sanford,  A.  K.  Shoen- 
berger,  Steven  L.  Young,  Vera  K.  Mc- 
Gonagle,  Florence  L.  Johnston. 

The  Rosenstiel-Ellis  Co.,  Cincinnati, 
$100,000.  E.  P.  Mundy,  C.  H.  Thoben, 
W.  S.  Muehlenkamp,  M.  Ridgway,  E. 
M.  Johnson. 

The  C.  L.  Doughty  Advertising 
Agency,  Co.,  Cincinnati,  $10,000.  C. 
L.  Doughty,  C.  W.  Paver,  J.  V.  Ewan, 
Jr.,  J.  V.  Ewan,  Francis  J.  Keefe, 

The  Pioneer  City  Product  Co.,  Mar- 
ietta, $10,000.  A.  G.  Dudley,  Pio  Tei„ 
W.  H.  Lewis,  H.  H.  Lewis,  H.  H.  Hess, 
E.  L.  Willey. 

The  Safety  first  Auto  Equipment 
Co..  Akron,  $75,000.  C.  A.  Mitten, 
Lloyd  D.  Cornell,  R.  S.  Cuckler,  Wm. 
H.  Myers.  B.  R.  Supowit. 

The  Alrige  Oil  &  Gas  Co.,  Mt.  Ver- 
non, $50,000.  Bert  Rine,  W.  E.  George, 
J.  C.  George,  Allen  G.  H^ughey,  L.  C. 
Penn. 

The  Redhead  Storage  Co.,  Cleve- 
land, $100,000.  Florence  B.  Buchwal- 
ter,  William  R.  Kisskick,  Julius  Koeh- 
ler,  Elmer  Meusner. 

The  Tri-State  Distributing  Co., 
Cleveland,  $25,000.  Warren  H.  Dunn, 
Clotele  Hartford,  William  H.  Milli- 
kan,  D.  Cameron,  V.  0.  Strowe. 


The  Robinson  Electric  Appliance 
Co.,  Akron,  $10,000.  Harry  L.  Robin- 
son, H.  H.  Stehle,  M.  E.  Amer,  Jos.  B. 
Sieber,  Mark  H.  Shank. 

The  Brolah  Co.  Akron  $500.  M.  B. 
Keller,  C.  H.  Wright,  N.  M.  Green- 
berger,  J.  D.  Hotchkiss,  H.  A.  Sulli- 
van. 

The  Tru-matic  Tire  &  Tire  Sales 
Co.,  Cleveland,  $150,000.  David 
Klein,  W.  H.  Dettelbach,  E.  D.  Par- 
son, F.  W.  Milton,  E.  A.  CampbeU. 

The  Wheeling  &  Cleveland  Coal  Co., 
Bridgeport,  $50,000.  W.  V.  Frazier, 
A.  Dittrich,  R.  J.  Bryan,  Thomas  J. 
Jorden,  David  H.  James. 

The  Alpha  Theatre  Co.,  Akron, 
$500.  Horatio  T.  Chisholm,  Elsie 
Vlach,  E.  L.  Lansing,  M.  F.  Kunkel, 
C.  H.  Haag. 

The  Waverly  Lumber  &  Construc- 
tion Co.,  Waverly,  $25,000.  E.  D. 
Blanchaitl,  Kelly  Dyrham,  A.  M. 
Kalfe,  Blanche  Blanchard,  Alice  M. 
Utz. 

The  Columbus  Public  Improvement 
Co.,  Columbus,  $200,000.  E.  S.  Can- 
non, H.  R.  Thompson,  J.  P.Meers,  M. 
E.  Ryan,  S.  E.  Kahler. 

The  Queen  City  Sash  and  Door  Co.,' 
Cincinnati,  $25,000.  Robert  A.  Fen- 
ton,  Geo.  H.  Rodefeld,  Anna  Maud 
Rodefeld,  Julia  Fenton,  Chas.  M.  Les- 
lie. 

The  Neill  and  Amsler  Oil  and  Gas 
Co.,  Sinking  Spring,  $25,000.  L.  B. 
Amsler,  Ed  Neill,  R.  C.  Seaman,  R.  £. 
McKeehan,  Vem   Paul. 

The  Peerless  Southwest  Co.,  War- 
ren, $5,000.  Helen  Shoenbcrger, 
Marv  S.  Bishop,  Emma  Kistler,  Ruth 
Whitney,  M.  B.  Tayler,  Jr. 

The  Duston  and  Clark  Engineering 
Co.,  Cleveland,  $2,000.  D.  A.  Clark, 
G.  C  Clark,  E.  W.  Duston,  D.  T. 
Winslow,  J.  E.  Clark,  Charles  K.  Hul- 
Imger,  H.  E.  Beckett. 

The  TruOnon  Co.,  Columbus.  $500. 
Francis  Keiser,  Frank  W.  Truitt, 
Hugh  D.  O'Neal,  Kathryn  Riley,  Eki- 
ward  J.  Noon. 

The  Wilkinson  -  Welbom-Schneider 
Co..  Hamilton,  $17,500.  Warren  H. 
Wilkinson,  Gene  Welbom,  R,  F. 
Schneider,  May  B.  Wiykinson,  John  F. 
Neilan. 
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The  Ohio  Securities  Underwriters* 
Co.  Columbus,  |500.  Thos.  H.  Moore, 
W.  E.  Baker,  C.  E.  Berrigde,  Bess 
Allen,  P.  A.  Berry. 

The  Favorite  Music  and  Producing 
Co.,  Columbus,  $3,6000.  A.  L.  Foster, 
D.  L.  Brown,  T.  K.  Gibson  A.  P.  Bent- 
ley  C.  W.  Comer,  L.  H.  Godman. 

The  Cleveland  Foot  Correction  Co., 
Cleveland,  $3,000  E.  Brown,  E.  Zalad, 
M.  M.  Gleason,  Frank  S.  Taylor,  L.  S. 
Sobel. 

The  Peerless  Ice  Cream  Co.,  Cleve- 
land, $50,000.  Isadore  Budin,  Albert 
Joseph,  Samuel  Weinstein,  Joseph 
Morgenstem,   G.    Schwann. 

The  Thriller  Novelty  Co.,  Fremont, 
$10,000.  Virginia  Schaaf,  H.  S.  Day, 
I.  G.  Stout,  A.  V.  Osterberg,  Chester 
A.  Culbert. 

The  Ohio  Amusement  Co.,  Toledo, 
$10,000.  B.  O'Brien,  Marten  G.  Smith, 
W.  F.  Miller,  James  A.  Beidler,  W. 
W.  Campbell. 

The  Olympic  Pocket  Billiards  Co., 
Cincinnati,  $5,000.  Peter  Thomas, 
John  Roditis,  Joseph  B.  Derbes,  St^ve 
Moraitis,  Peter  Moraitis. 

The  Bruick  Plumbing  Co.,  Cincin- 
nati, $5,000.  J.  H.  Bruick,  Joseph  A. 
Bruick,  Elizabeth  Bruick,  Ada  Bruick, 
Daniel  W.  Murphy. 

The  Paris  French  Cleaning  &  Dye- 
ing Co.,  Akron.  Philip  Joeckel,  Jos. 
Jacobs.  A.  M.  Walker,  Ray  B.  Wat- 
ters.  Chcrles  C.  Benner.     ($10,000.) 

The  Richmore  Co.,  Cleveland,  $1,- 
000.  R.  J.  Emerich,  E.  J.  Moore,  M. 
M.  Lowrie,  R.  H.  Moore,  W.  Johnson. 

The  Kline  &  Kothe  Co.,  Cleveland, 
$50,000.  Herbert  W.  Bell,  E.  L.  Ban- 
ning. R.  C.  Wick,  E.  V.  Fishley,  Gor- 
don McAusland. 

The  Cleveland-Malta  Buildintr  Co., 
Cleveland,  $100,000.  James  McMil- 
lian,  Wm.  Meyer,  Charles  J.  Jobson, 
O.  E.  Walters,  Wm.  Davidson. 

The  Day  &  Night  Tire  and  Service 
Co.,  Toledo,  $25,000.  Leon  R.  Mc- 
NauU,  Carlos  H.  Wolfert,  George  M. 
Parks,  Edgar  M.  Hawkins,  Carl  V. 
Torcrler. 

The  Warren  Handle  Works  Co., 
Cortland,  $25,000.  Andrew  M.  Ken- 
nedy, Paul  E.  Kennedy,  F.  Henry 
Jones,  Howard  E.  Evans,  James  N. 
Kennedy. 

The  Chester  Masonic  Co.,  Chester, 
$10,000.  A.  J.  Ziprich,  G.  0.  Will,  J. 
S.  Frank,  H.  H.  Will,  H.  W.  Ritchie, 
C.  E.  Rocher,  Alfred  Shumway,  J.  W. 
Frank. 


The  Euclid-Ford  Co.,  Cleveland, 
$500.  M.  T.  Gorton,  M.  L.  Deaver, 
M.  B.  Vilas,  M.  C.  Haugh,  Charles  D. 
bjnmons 

The  Wayne  County  Abstract  Co., 
Wooster,  $20,000.  W.  F.  Kean,  L.  A. 
Woodard,  Lucius  E.  Taylor,  Roy  W. 
Miller,  George  W.  Spangler. 

The  Campbell  Grocery  Co.,  Dela- 
ware, $5,000.  J.  D.  Campbell,  E.  M. 
Campbell,  Marie  B.  Geason,  D.  C. 
Kenyon,  W.  H.  Bod  wetter. 

Tne  Union  Building  and  Land  Co., 
Youngstown,  $300,000.  Frank  P. 
Mastroianni,  Orsolini  Mastronanni, 
Philip  F.  Carosella,  Richard  Sabatine, 
Sophie  M.  Cramer. 

The  Dayton  Safety  Ladder  Co., 
Dayton,  $100,000.  C.  J.  Sherer,  A.  H. 
Mahrt,  Russell  McGee,  R.  R.  Sheiben- 
gerger,   C.   C.   McCune. 

The  State  Rights  Distributing  Co., 
Cleveland,  $10,000.  Rose  Thalman, 
M.  B.  Rosenzweig,  B.  L.  Isaacs,  J.  P. 
Corrigan. 

The  V.  L.  Shaw  Co.,  Cleveland,  $10,- 
000.  J.  F.  Mulholland,  J.  J.  Breitin- 
ger,  L.  F.  Kramer,  M.  M.  Weil,  A. 
Sommers. 

The  Marvel  Equipment  Co.,  Cleve- 
land, $500.  H.  B.  Howells,  L.  L. 
Gahn,  Charles  Orr,  E.  W.  Riemen- 
schneider,  H.  Liptsk. 

The  Farmeirs'  Market  Co.,  Dayton, 
$500.  Clarence  M.  Poe,  B.  B.  Canjp- 
bell,  E.  F.  Moore,  C.  H.  Breidenbach, 
E.  M.  Fitzgerald. 

The  Caloric  Heating  Co.,  Cincinnat', 
$10,000.  Edward  F.  King,  Strauder 
Jackson.  Clifford  Carbert,  R.  Popp, 
John  Schraer. 

The  Woodland  Tractor  Co.,  Colum- 
bus, $15,000.  J.  E.  Woodland,  W.  J. 
South  wick,  C.  J.  Friedman,  E.  S. 
Heminger,  S.  W.  Deming. 

The  U-Drive  It  Co.,  Columbus,  $500. 
J.  S.  Bibb,  John  L.  Hamilton,  Jr.,  L. 
C.  LJnhart,  W.  B.  Cotton,  Donald 
Hamilton,  John  L.  Hamilton,  Sr.,  W. 
Gifford. 

The  H.  H.  Montis  Co.,  Akron,  $500. 
R.  V.  Steele.  E.  V.  Masruire,  B.  J. 
Fusner,  C.  W.  Barnes,  H.  H.  Montis. 
The  Ohio  Farmers'  Guarantv  Co.,  Ak- 
ron, $500.  R,  V.  Steele,  E.  V.  Ma- 
p'uire.  C.  W.  Barnes,  H.  B.  Harris,  H. 
H.  Montis. 

The  Commercial  Bankin&r  and  Trust 
Co.,  of  Sandusky,  $200,000.  Wm.  L. 
Allendorf,  Henry  W.  Parsons,  Paul 
H.  Sprow,  John  A.  Giedman,  Rollin 
C.  Kerste. 
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The  Hotel  Ansonia  Co.,  Cleveland, 
$38,000.  B.  L.  Sherwood,  W.  G.  Hart- 
well,  E.  B.  DuBain,  A.  M.  Gordon,  W. 
F.  Beverly. 

The  Machine  Eng^ineering  Co., 
Cleveland,  $500.  Jay  P.  Ta^gart,  Her- 
bert A.  Spring,  Wm.  D.  Root,  H.  M. 
Dwyer,  L.  A.  0  Neil. 

The  Zeder  Motor  Co.,  Cleveland, 
$500.  Grover  Higgins,  King  Tolles, 
Leslie  Nichols,  John  M.  Garfield,  Hen- 
ry A.  Marting. 

The  Teufel  Bros.  Co.,  Cleveland, 
$75,000.  William  Teufel,  John  Teufel, 
Wm.  A.  Teufel,  George  M.  Teufel, 
Martin  Teufel. 

The  Sinclair  Co.,  Dayton,  $2,500. 
Alfred  J.  Sinclair,  Margarite  Sin- 
clair, Charles  W.  Dale,  Helen  Huber, 
W.  H.  Bancroft. 

The  Paramount  Coal  and  Coke  Co., 
Cleveland,  $25,000.  R.  F.  Andrie,  H. 
C.  Yandt,  D.  C.  Griffith,  E.  I.  Pieraon, 
F.  B.  Stief. 

The  Cleveland-Painesville,  Mentor, 
$500.  A.  V.  Smith,  M.  J.  Smith,  E.  J. 
Lamb,  A.  V.  Birnbaum,  P.  M.  Kued- 
erle. 

The  Wood-Thomas  Co.,  Akron,  $5,- 
000.  Seth  E.  Wood,  T.  R.  Thomas, 
M.  Gangle,  Ethel  M.  Balcom,  Irwin  D. 
Allen. 

The  Motor  Parts  Machine  Co.,  Cin- 
cinnati, $25,000.  Raymond  E.  Wood, 
H.  S.  Elliott,  Ruth  Wood,  Chester  R. 
Shook,  Rolland  L.  Kraw. 

The  T.  H.  Norr  Co.,  Piqua,  $501,000. 
T.  H.  Norr,  Georpa  C.  Norr,  W.  G. 
Crozier,  H.  C.  Richardson,  Chas.  Van 
Buren. 

The  Evanwood  Co.,  Yonngstown, 
$500.  F.  A.  Roberts,  Harold  B. 
Woods,  Herbert  V.  Evans.  Wm.  T. 
Lawther,  J.  N.  Whiteside,  Jr. 

The  Lof'an  Foundry  &  Machine  Co., 
Logan,  $75,000.  F.  V.  Good.  M.  Ya- 
brove,  F.  Harper,  M.  C.  Good,  W.  Kil- 
linesworth. 

The  J.  T.  Wevbreoht's  Sons  Co.,  Al- 
liance, $125,000.  B.  F.  Weybrecht, 
John  W.  Weybrecht,  Mary  E.  Wev- 
brecht,  Walter  F.  Heiss,  E.  W.  Diehl. 

The  Sprinprs  Am^isement  Co.,  Green 
Springs.  $1,000.  Gladys  B.  Schuster, 
Robert  Reynolds,  W.  O.  Kenan,  Ralph 
M.  Schuster,  Elmer  Neikirk. 

The  Ramey  Auto  Service  Co.,  Mid- 
dletown,  $3,000.  C.  L.  Ramey,  D.  F. 
Holloway.  R.  H.  Ramey,  E.  W.  Hen- 
sey,  M.  H.  Holloway. 

The  Gordon  Rubber  Co.,  Canton, 
$10,000.     M.  E.  Taggart,  R.  E.  Erb, 


Jsmes  K.  Lynch,  C.  J.  Keplinger,  T. 
L.  Shepard. 

The  Steel  City  Iron  Co.,  Young- 
stown,  $100,000.  Albert  W.  Lau,  Fred 
Hohloch,  George  A.  Webster,  Fred 
Shutrump,  Oscar  E.  Diser. 

The  Heat  and  Power  Engineering 
Co.,  Toledo,  $25,000.  T.  B.  Cram,  C. 
T.  Wade,  H.  H.  Donnelly,  Thomas  R. 
Manton,   E.   H.   Frawley. 

The  Sanitary  Bottling  Co.,  Bel- 
laire,  $50,000.  John  Baiocco,  AlfonsD 
Callucci^  Grace  Gatto,  Alexander  Or- 
satti,  Giancertino  Baiocco. 

The  Darby-Old  Virginia  Coal  Co, 
Cincinnati,  $500.  Ralph  H.  Bartlit. 
J.  C.  Collier,  H.  R.  Hooten,  E.  S.  Mat- 
thews,  Charles  Sawyer. 

The  South  Charleston  Filling  Sta- 
tion Co.,  S.  Charleston,  $10,000.  Leon 
K.  Carr,  Dennis  Watts,  Alfred  Clem- 
ans,  Nellie  Watts,  Elmmett  Watts. 

The  High  Level  Paper  Products 
Co.,  Cleveland,  $10,000.  Albert  M. 
Stebbins,  E.  C.  Reminger,  R.  L.  Am- 
merman,  John  H.  Belgrave,  I.  L.  Edg- 
ington. 

Increase 

The  Improved  Textile  Accessories 
Co.,  Cleveland,  from  $500  to  $15,000. 

The  Spring  Valley  Packing  Co., 
Spring  Valley,  from  $15,000  to  ?25,- 
000. 

The  National  Telephone  Supply  Co^ 
Cleveland,  from  $20,000  to  $200,000. 

The  Inskeep  Printing  Co.,  Colum- 
bus, from  $10,0000  to  $25,000. 

The  Sterling  Brass  Co.,  Cleveland, 
from  $100,000  to  $300,000. 

The  Glendale  Savings  Association. 
Glendale,  from  $350,000  to   $500,000. 

The  Lubricating  Specialties  Co~ 
Toledo,  from  $500  to  $100,000. 

The  Hvde  Park  Building  and  Loan 
Co.,  Cincinnati,  from  $2,000,000  to  $3,- 
000,000. 

The  Morandun  Oil  and  Gas  Co., 
Ashtabula,  $15,000  to  $25,000. 

The  Business  Men's  Advertising 
Co.,  Columbus,  $20,000  to  $40,000. 

The  Arra  Mortgage,  Bond  and  Ab- 
stract Co.,  Columbus,  $10,000  to  ^h- 
000,000. 

The  Hupp  Chemical  Co.,  Columbus, 
$100,000  to  $125,000. 

The  C.  A.  C.  Automatic  Machine 
Co.,  Carey,  $5,000  to  $35,000. 

Decrease 

The  Winton  Co..  Cleveland,  from 
$2,500,000  to  $3,350,000. 
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r:  The  Home  of  a  Mother  of  a  Dependent  Child  May,  When  Free  From 
Parental  Delinquency  or  Evil  Influences  Detrimental  to  the  Child's 
Welfare,  Be  Considered  Such  a  Suitable  Home  as  is  Contemplated 
by  Provisions  of  Section  1352-3  6.  C. 


No.  2900— (Opinion  Dated  February  25,  1922.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen :     Receipt  is  acknowledged  of  your  letter  of  recent 
date  reading  as  follows : 

"You  are  respectfully  requested  to  furnish  this  depart- 
ment with  your  opinion  as  to  the  legality  of  the  following  pro- 
cedure : 

A  probate  judge  acting  as  judge  of  the  juvenile  court 
takes  certain  children  from  their  homes  and  finds  them  to  be 
dependent  under  the  law;  certifies  or  commits  them  to  the 
department  of  welfare,  formerly  the  state  board  of  charities, 
from  which  department  they  are  placed  in  their  own  homes  in 
the  custody  of  their  parents.  The  department  of  welfare 
then  charges  to  the  county  under  the  provisions  of  Section 
1352-4  G.  C,  as  amended,  109  O.  L.  362,  the  clothing,  board 
and  other  necessary  supplies  furnished  them.  Mr.  Howitt  of 
the  Child  Welfare  Department  advises  that  this  practice  is 
growing  in  the  state,  and  it  seems  desirable  to  know  at  this 
time  whether  such  procedure  is  legal." 

Section  1642  G.  C.  Provides  as  follows: 

"Such  courts  of  common  pleas,  probate  courts,  insolvency 
courts  and  superior  courts  within  the  provisions  of  this  chap- 
ter shall  have  jurisdiction  over  and  with  respect  to  delinquent, 
neglected  and  dependent  minors,  under  the  age  of  eighteen 
years,  not  inmates  of  a  state  institution,  or  any  institution 
incorporated  under  the  laws  of  the  state  for  the  care  and 
correction  of  delinquent,  neglected  and  dependent  children, 
and  their  parents,  guardians,  or  any  person,  persons,  corpor- 
ation or  agent  of  a  corporation,  responsible  for,  or  guilty  of 
causing,  encouraging,  aiding,  abetting  or  contributing  toward 
the  delinquency,  neglect  or  dependency  of  such  minor,  and 
such  courts  shall  have  jurisdiction  to  hear  and  determine  any 
charge  or  prosecution  against  any  person,  persons,  corpora- 
tions, or  their  agents,  for  the  commission  of  any  misdemeanor 
involving  the  care,  protection,  education  or  comfort  of  any 
such  minor  under  the  age  of  eighteen  years." 
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Under  the  provisions  of  this  section,  probate  courts  are  given 
jurisdiction  over,  and  with  respect  to,  delinquent,  neglected  and  de- 
pendent minors,  under  the  age  of  eighteen  years,  not  inmates  of  a 
state  institution,  or  any  institution  incorporated  under  the  laws 
of  the  state  for  the  care  and  correction  of  delinquent,  neglected,  and 
dependent  children,  and  are  clothed  with  jurisdiction  to  hear  and 
determine  charges  or  prosecutions  involving  the  care,  protection, 
education,  or  comfort  of  any  such  minors. 

Section  1644  G.  C.  defines  "delinquent  child"  as  follows : 

"For  the  purpose  of  this  chapter,  the  words  'delinquent 
child'  includes  any  child  under  eighteen  years  of  age  who  vio- 
lates a  law  of  this  state,  or  a  city  or  village  ordinance,  or  who 
is  incorrigible;  or  who  knowingly  associates  with  thieves, 
vicious  or  immoral  persons ;  or  who  is  growing  up  in  idleness 
or  crime;  or  who  knowingly  visits  or  enters  a  house  of  ill 
repute  or  who  knowingly  patronizes  or  visits  a  policy  shop  or 
place  where  any  gambling  device  or  gambling  scheme  is,  or 
shall  be,  operated  or  conducted;  or  who  patronizes  or  visits  a 
saloon  or  dram  shop  where  intoxicating  liquors  are  sold;  or 
who  patronizes  or  visits  a  public  pool  or  billiard  room  or  bucket 
shop;  or  who  wanders  about  the  street  in  the  night  time;  or 
who  wanders  about  railroad  yards  or  tracks,  or  jumps  or 
catches  on  to  a  moving  train,  traction  or  street  car,  or  who 
enters  a  car  or  engine  without  lawful  authority,  or  who  uses 
vile,  obscene,  vulgar,  profane  or  indecent  language ;  or  who  is 
guilty  of  immoral  conduct;  or  who  uses  cigarettes,  cigarette 
wrapper  or  substitute  for  either,  or  cigars,  or  tobacco ;  or  who 
visits  or  frequents  any  theater,  gallery,  penny  arcade  or  mov- 
ing picture  show  where  loud,  vulgar  or  indecent  pictures, 
exhibitions  or  performances  are  displayed,  exhibited  or  given, 
or  who  is  an  hapitual  truant;  or  who  uses  any  injurious  or 
narcotic  drug.  A  child  committing  any  of  the  acts  herein  men- 
tioned shall  be  deemed  a  juvenile  delinquent  person,  and  be 
proceeded  against  in  the  manner  hereinafter  provided." 

Section  1645,  as  amended  in  109  O.  L.  361,  defines  "dependent 
child"  as  follows  : 

"For  the  purpose  of  this  chapter,  the  words  'delinquent 
child,  shall  mean  any  child  under  eighteen  years  of  age  who 
is  dependent  upon  the  public  for  support ;  or  who  is  destitute, 
homeless  or  abandoned ;  or  who  has  not  proper  parental  care 
or  guardianship,  or  who  begs  or  receives  alms;  or  who  is 
given  away  or  disposed  of  in  any  employment,  service,  exhibi- 
tion, occupation  or  vocation  contrary  to  any  law  of  the  state; 
who  is  found  living  in  a  house  of  ill  fame,  or  with  any  vicious 
or  disreputable  persons  or  whose  home,  by  reason  of  neglect, 
cruelty  or  depravity  on  the  part  of  its  parent,  step-parent, 


Attorney  General  565 

guardian  or  other  person  in  whose  care  it  may  be,  is  an  unfit 
place  for  such  child ;  or  who  is  prevented  from  receiving  proper 
education  or  proper  physical,  mental,  medical  or  surgical  exam- 
ination and  treatment  because  of  the  conduct,  inability  or  neg- 
lect of  its  parents,  step-parent,  guardian  or  other  person  in 
whose  care  it  may  be;  or  whose  condition  or  environment  is 
such  as  to  warrant  the  state^  in  the  interest  of  the  child  in 
assuming  its  guardianship." 

It  may  be  noted  that  a  "delinquent  child"  as  defined  under 
Section  1644  G.  C.  above  quoted,  is  one  who  may  be  said  to  be  de- 
ficient in  moral  respects,  caused  by  surrounding  conditions,  while 
the  "dependent  child"  defined  by  Section  1645  G.  C.  may  be  said  to 
be  one  who  is  destitute,  or  whose  unfavorable  conditions  in  life  is 
caused  by  poverty.  It  is  also  noted,  by  a  careful  analysis  of  the 
two  definitions  given  these  terms  by  the  sections  quoted,  the  term 
"delinquent  child"  does  not  include  the  child  whose  deficiency  is 
attributable  to  poverty,  although  the  section  defining  "dependent 
child"  does  include  children  deficient  by  reason  of  moral  causes. 
In  other  words,  it  may  be  said  under  such  definitions,  a  "delinquent 
child,"  is  not  a  "dependent  child,"  although  a  dependent  child  may 
nevertheless  be  a  "delinquent  child." 

Under  the  provisions  of  Section  1645  G.  C.  quoted,  supra,  any 
child  under  eighteen  years  of  age,  who  is  dependent  upon  the  public 
for  support,  or  who  is  destitute,  homeless  or  abandoned  is  a  de- 
pendent child  within  the  meaning  of  the  provisions  of  Section  1642 
G.  C.,  and  at  this  point  it  may  be  significantly  noted  that  a  child  may 
under  the  provisions  of  Section  1645  G.  C.  either  have  a  home,  or  be 
homeless,  and  yet  in  both  cases  be  dependent  upon  the  public  for 
support. 

Section  1653  G.  C.  provides  for  the  commitment  of  dependent, 
or  neglected  minors  by  the  Juvenile  court,  to  institutions  or  suit- 
able persons,  and  is  as  follows : 

"When  a  minor  under  the  age  of  eighteen  years,  or  any 
ward  of  the  court  under  this  chapter,  is  found  to  be  dependent 
or  neglected,  the  judge  may  make  an  order  committing  such 
child  to  the  care  of  the  children's  home  if  there  be  one  in  the 
county  where  such  court  is  held,  if  not  to  such  home  in  another 
county,  if  willing  to  receive  such  child,  for  which  the  county 
commissioners  of  the  county  in  which  it  has  a  settlement, 
shall  pay  reasonable  board;  or  he  may  commit  such  child  to 
the  board  of  state  charities  or  to  some  suitable  state  or 
county  institution,  or  to  the  care  of  some  reputable  citizen  of 
good  moral  character,  or  to  the  care  of  some  training  school 
or  an  industrial  school,  as  provided  by  law,  or  to  the  care  of 
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some  association  willing  to  receive  it,  which  empraces  within 
its  object  the  purposes  of  caring  for  or  obtaining  homes  for 
dependent,  neglected  or  delinquent  children  or  any  of  them, 
and  which  has  been  approved  by  the  board  of  state  charities 
as  provided  by  law.  When  the  health  or  condition  of  the  child 
shall  require  it,  the  judge  may  cause  the  child  to  be  placed  in 
a  public  hospital  or  institution  for  treatment  or  special  care, 
or  in  a  private  hospital  or  institution  which  will  receive  it  for 
like  purposes  without  charge.  The  court  may  make  an  exam- 
ination regarding  the  income  of  the  parents  or  guardian  of  a 
minor  committeed  as  provided  by  this  section  and  may  then 
order  that  such  parent  or  guardian  pay  the  institution  or 
board  to  which  the  minor  has  been  committeed  reasonable 
board  for  such  minor,  which  order,  if  disobeyed,  may  be  en- 
forced by  attachment  as  for  contempt." 

It  is  observed  that  this  section  of  the  General  Code  expressly 
authorizes  the  commitment  of  dependent  minors  to  the  board  of 
state  charities,  now  the  department  of  public  welfare,  division  of 
charities,  or  the  judge  may,  among  other  provisions,  make  an 
order  committing  such  minor  found  dependent,  to  the  care  of  the 
children's  home  if  there  be  one  in  the  county,  willing  to  receive 
such  child,  for  which  the  county  commissioners  of  the  county  in 
which  it  as  a  settlement,  shall  pay  reasonable  board.  It  is  thought 
that  this  section  places  broad  discretion  in  the  juvenile  court  in 
the  matter  of  the  selection  of  the  place  of  manner  of  commitment, 
and  impliedly  recognizes  the  fact  of  liability  of  the  county  for  the 
support  and  maintenance  of  its  dependent  and  neglected  children. 

Section  1672  G.  C.  provides  the  procedure  when  the  child  or 
dependent  minor  is  temporarily  or  permanently  committed  by  the 
juvenile  court,  and  it  is  apparent  from  an  examination  of  the  pro- 
visions of  this  section,  as  well  as  those  contained  in  Section  1643 
G.  C.,  that  dependent  mnors  so  committed  by  the  juvenile  court  are 
contemplated  as  of  two  classes,  to- wit :  Those  committed  for  para- 
nent  care  and  custody,  and  those  committed  for  temporary  care 
and  custody,  and  the  court  is  required  by  the  provisions  of  Section 
1672  G.  C.  to  designate  in  its  award  which  of  said  commitments 
shall  obtain.  If  such  dependent  child  is  committed  temporarily,  it 
becomes  evident  that  the  jurisdiction  of  the  juvenile  court  is  con- 
tinuing until  the  minor  attains  the  age  of  twenty  one  years.  If  on 
the  other  hand,  permanent  commitment  is  made,  the  child,  under 
the  provisions  of  Section  1672  G.  C.  comes  under  the  sole  custody 
and  guardianship  of  the  board,  the  court's  jurisdiction  in  such  an 
event  terminating  ipso  facto. 
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It  Is  also  noted  by  the  provisions  of  this  section  that  if  the  child 
is  temporarily  committed  by  the  juvenile  court  to  an  institution, 
association  or  state  board,  the  award  or  commitment  shall  not  be  for 
more  than  twelve  months,  and  before  the  expiration  of  such) 
period  the  court  shall  make  other  disposition  of  the  matter,  or 
re-commit  the  child  in  the  same  manner,  and  that  during  such 
period  of  temporary  care  the  institution,  association  or  state  board 
to  which  such  child  is  committed,  shall  not  place  it  in  a  permanent 
foster  home,  but  shall  keep  it  in  readiness  for  return  to  parents 
or  guardian  whenever  the  court  shall  so  direct. 

It  is  understood  from  information  received  from  Mr.  Harry 
Howett,  Director  of  Child  Care,  Division  of  Charities,  that  the 
commitments  indicated  in  your  question  are  temporary,  and  in  such 
connection  it  may  be  noted  that  apparently  this  section  precludes  the 
placement  of  such  dependent  child  or  children  by  the  board  or  state 
charities  (now  the  department  of  public  welfare),  in  such  perma- 
nent homes  as  are  indicated  under  the  provisions  of  Section  1352-3, 
although  not  negating  the  authority  to  provide  suitable  and  tem- 
porary homes  for  the  period  of  at  least  twelve  months  by  the  pro- 
visions of  contract  stipulated  in  this  section. 

Attention  is  invited  at  this  point  to  Section  1352-3  G.  C,  which 
reads  as  follows: 

"The  board  of  state  charities  shall,  when  able  to  do  so, 
receive  as  its  wards  such  dependent  or  neglected  minors  as 
may  be  committed  to  it  by  the  juvenile  court.  County,  dis- 
trict, or  semi-public  children's  homes  or  any  institution  entitled 
to  receive  children  from  the  juvenile  court  or  the  board  of 
administration  may,  with  the  consent  of  the  board  transfer 
tf>  it  the  guardianship  of  minor  wards  of  such  institutions  or 
board.  If  such  children  have  been  committed  to  such  institu- 
tions or  to  the  board  of  administration  by  the  juvenile  court 
that  court  must  first  consent  to  such  transfer.  The  board  shall 
thereupon  ipso  facto  become  vested  with  the  sole  and  exclu- 
sive guardianship  of  such  child  or  children.  The  board  shall, 
by  its  visitors,  seek  out  suitable  (  permanent  homes  in  pri- 
vate families  for  such  wards ;  in  each  case  making  in  advance 
careful  investigation  of  the  character  and  fitness  of  such 
home  for  the  purpose.  Such  children  may  then  be  played  in 
such  investigated  homes  upon  trial,  or  upon  such  contract 
as  the  board  may  deem  to  be  for  the  best  interests  of  the  child, 
or  proceedings  may  be  had,  as  provided  by  law,  for  the  adop- 
tion of  the  child  by  suitable  persons.  The  board  shall  retain 
the  guardianship  of  a  child  so  placed  upon  trial, or  contract 
during  its  minority,  and  may  'at  any  time,  if  it  deem  it  for 
the  best  interest  of  the  child,  cancel  such  contract  and  remove 
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the  child  from  such  home.  The  board,  by  its  visitors,  shall 
visit  at  least  twice  a  year  all  the  homes  in  which  children  have 
been  placed  by  it.  Children  for  whom  on  account  of  some 
physical  or  mental  defect  it  is  impracticable  to  find  good,  free 
homes  may  be  so  placed  by  the  board  upon  agreement  to  pay 
reasonable  board  therefor.  The  board  shall  provide  needed 
clothing  and  personal  necessities  for  such  children.  When 
necessary  any  children  so  committed  or  transferred  to  the 
board  may  be  maintained  by  it  in  a  suitable  place  until  a 
proper  home  is  found.  So  far  as  practicable  children  shall 
be  placed  in  homes  of  the  same  religious  belief  as  that  held 
by  their  parents.  The  traveling  expenses  in  connection  with 
the  placing  of  such  children  in  homes,  the  amount  of  board, 
if  any,  and  expensese  and  for  mental,  dental  and  optical 
examination  and  treatment  shall  be  paid  out  of  funds  ap- 
propriated to  the  use  of  the  board  by  the  general  assembly." 

This  section  clearly  indicates  that  the  board  of  state  charities 
(now  the  department  of  public  welfare,  division  of  charities) ,  shall, 
when  able  to  do  so,  receive  as  its  wards  the  dependent  or  neglected 
minors  committed  to  it  by  the  juvenile  court.  The  section  does 
not  distinguish  as  to  cases  of  permanent  or  temporary  committal 
but  evidently  includes  both  in  the  phrase  above  italicized.  It  is 
further  provided  by  the  section  that  such  board  of  state  charities 
shall,  by  its  visitors'  seek  out  suitable  permanent  homes  in  private 
families  for  such  wards,  in  each  case  making  in  advance  careful 
investigation  of  the  character  and  fitness  of  such  home  for  the 
purpose,  and  such  children  may  then  be  placed  in  such  in- 
vestigated homes  upon  trial,  or  upon  such  contract  as  the  board 
may  deem  to  be  for  the  best  interest  of  the  child.  The  section  also 
provides : 

"The  board  shall  provide  needed  clothing  and  personal 
necessities  for  such  children." 

It  is  true,  this  phrase  may  be  said  to  refer  to  such  children  as  have 
been  provided  with  suitable  permanent  homes,  quoted  supra.  How- 
ever, it  may  be  as  strongly  contended  that  the  same  refers  to  the 
original  subject  of  the  section,  which  is,  generally  speaking,  "such 
dependent  or  neglected  minors  as  may  be  committed  to  the  juvenile 
court."  It  is  also  noted  that  the  section  provides  in  an  isolated 
paragraph  as  follows: 

"When  necessary  any  children  so  committed  or  transferred 
to  the  board,  may  be  maintained  by  it  in  a  suitableplace  until 
a  proper  place  as  found." 

While  the  wording  of  this  section  may  not  be  said  to  be  definitely 
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clear  as  to  distinctions,  if  indeed  any  are  intended,  in  cases  of  tem- 
porary and  i)ermanent  commitments  by  the  juvenile  court  of  de- 
pendent children  to  the  board  of  state  charities  as  provided  by 
Section  1672  G.  C.,  it  is  believed,  notwithstanding,  that  a  liberal  or 
reasonable  construction  placed  upon  the  section,  confers  ample 
authority  upon  the  board  of  state  charities  to  contract  for  the 
boarding  and  personal  maintenance  of  such  dependent  children  as 
may  be  committed  to  it  by  the  juvenile  court.  Section  1683  G.  C. 
provides  for  such  liberal  construction,  and  is  as  follows : 

"This  chapter  shall  be  liberally  construed  to  the  end  that 
proper  guardianship  may  be  provided  for  the  child,  in  order 
that  it  may  be  educated  and  cared  for,  as  far  as  practicable 
in  such  manner  as  best  subserves  its  moral  and  physical  wel- 
fare, and  that,  as  far  as  practicable  in  proper  cases,  the  par- 
ent, parents  or  guardian  of  such  child  may  be  compelled  to 
perform  their  moral  and  legal  duty  in  the  interest  of  the  child/' 

Proceeding  to  the  question  of  the  liabilty  of  the  county  for 
certain  expenses  incurred  by  the  state  board  of  charities  in  the 
placing  in  homes  of  dependent  children  committed  to  it  by  the 
juvenile  court.  Section  1352-4  provides  as  follows: 

"The  actual  traveling  expenses  of  such  child  and  of  the 
agents  and  visitors  of  said  board  shall  be  paid  from  the  funds 
appropriated  to  said  board,  but  the  amount  of  board,  if  any, 
paid  for  the  care  of  such  child  and  the  expenses  for  providing 
suitable  clothing  and  personal  necessities  and  for  mental, 
medical,  dental  and  optical  examination  and  treatment  shall 
be  charged  by  the  board  of  state  charities  to  the  county  from 
which  such  child  was  committed  or  transferred  as  provided  in 
Section  1352-3.  The  treasurer  of  each  county,  upon  the  war- 
rant of  the  county  auditor,  shall  pay  to  the  treasurer  of  state 
the  amount  so  charged  upon  the  presentation  of  a  statement 
thereof.  The  sum  so  received  by  the  treasurer  of  state  shall 
be  credited  to  the  fund  appropriated  for  the  purpose  of  main- 
taining the  child  placing  work  of  the  board." 

It  is  evident  that  this  section  of  the  General  Code  is  mandatory 
and  imposes  upon  the  treasurer  of  each  county  the  duty  of  paying 
such  claims  to  the  Treasurer  of  State  upon  the  warrant  of  the 
county  auditor  and  the  presentation  of  a  statement  of  the  amount 
thereof. 

It  is  understood  that  the  procedure  indicated  in  your  inquiry  con- 
templates cases  of  temporary  commitments  by  the  juvenile  court 
to  the  board  of  state  charities,  (now  department  of  public  welfare, 
division  of  charities)  under  the  provisions  of  Section  1672  G.  C., 
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and  that  such  committed  dependent  children  are  in  time  placed  by 
the  board  of  state  charities  in  the  custody  of  their  own  mothers, 
from  whom  they  were  originally  taken  and  pronounced  dependent 
by  the  juvenile  court,  and  in  view  of  such  circumstances  it  is  asked 
if  such  a  procedure  is  legal. 

It  must  certainly  be  conceded  that  a  negative  answer  should  be 
given,  provided  the  child  had  been  originally  taken  from  its  mother 
or  parents,  by  reason  of  the  parents'  moral  unfitness  or  incapacity 
to  properly  supervise  the  conduct  of  the  child,  or  provide  a  suit- 
able home  for  such  child  by  reason  of  parental  delinquency.  In 
this  instance,  however,  the  crux  of  the  action  is  moral  delinquency, 
and  the  chief  motive  of  the  court  in  the  first  instance  was  to  re- 
move the  child  from  the  evil  influences  of  the  mother  or  parents, 
and  to  provide  for  it  a  suitable  and  respectable  home  elsewhere, 
and  if  under  such  circumstances  the  child  be  returned  to  the  mother 
or  parents,  the  principal  aim  of  the  proceeding  would  be  nullified. 

In  the  case  of  a  dependent  child,  however,  it  does  not  neces- 
sarily follow  that  the  element  of  parental  delinquency  or  moral 
unfitness  always  obtains,  since  the  child  may  be  dependent  upon 
the  public  for  its  support,  and  yet  be  under  the  custody  of  a  mother 
morally  fit  and  proper  to  direct  supervision  over  the  child.  In  this 
event  the  crux  of  the  action  or  proceeding  may  be  said  to  be  pov- 
erty. It  is  nowhere  stated  in  the  juvenile  laws  that  a  dependent 
child  must  be  placed  in  the  custody  of  strangers  in  preference, 
or  to  the  exclusion  of  the  mother  or  relatives,  and  it  cannot  be 
concluded  with  reason  that  a  mother  who  is  morally  a  fit  person 
to  supervise  the  conduct  of  her  child  and  provides  a  respectable 
home  for  its  shelter,  may  be  excluded  from  the  privileges  which 
a  stranger  might  enjoy,  by  reason  of  such  filial  relationship. 

It  is  thought  then  to  be  reasonably  concluded  that  the  home  of 
a  mother  of  a  dependent  child  may,  when  free  from  parental  de- 
linquency or  evil  influences  detrimental  to  the  child's  welfare,  be 
considered  such  a  suitable  home  as  is  contemplated  by  the  provi- 
sions of  Section  1352-3  G.  C.  Upon  such  considerations,  there- 
fore, you  are  advised  that  in  opinion  of  this  department  there  can 
be  seen  no  legal  objection  to  the  procedure  indicated  in  your  com- 
munication. 
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The  Powers  and  Duties  of  Director  of  Public  Safety  Relative  to  the 
Department  of  Building  as  Imposed  Upon  Said  Director  by  the 
Provisions  of  Section  4368,  6.  C,  May  Not  Lawfully  be  Abro- 
gated by  an  Ordinance  of  the  Municipality. 


No.  2899.— (Opinion  Dated  Feb.  25,  1922.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen:   Recepit  is  acknowledged  of  your  letter  of  recent 
date,  reading  as  follows : 

'The  City  of  Canton  has  a  building  department  and  passed 
ordinances  defining  the  scope,  authority  and  power  of  the 
building  commission  (copies  of  such  ordinances  are  herewith 
enclosed).  The  question  arises  as  to  the  authority  of  such 
commission  sought  to  be  granted  by  Ordinance  4885,  in  view 
of  the  provisions  of  Section  4368,  G.  C,  that: 

'Under  the  direction  of  the  mayor,  the  director  of  public 
safety  shall  be  the  executive  head  of  the  police  and  fire  de- 
partment; he  shall  be  the  chief  administrative  authority  of 
the  charity,  correction  and  building  departments,  etc' 

"Question :  May  such  building  commission  be  established 
by  council  with  independent  authority,  or  would  such  commis- 
sioner be  subject  to  the  authority  of  the  director  of  public 
safety  ?" 

The  copy  of  Ordinance  No.  4885,  which  you  enclosed  with  your 
letter,  reads  as  follows : 

"Ordinance  No.  4885 

Ordinance  No.  4885,  defining  the  duties  of  the  Building 
Commissioner  of  the  City  of  Canton. 

Be  it  ordained  by  the  Council  of  City  of  Canton,  State 
of  Ohio. 

Section  1.  The  Building  Commissioner  of  the  City  of  Can- 
ton shall  have  entire  control  of  and  jurisdiction  over  the 
Department  of  Buildings,  and  shall  perform  all  the  duties  and 
exercise  all  the  rights  with  regard  to  the  Department  of 
Building  which  have  heretofore  by  ordinance  been  authorized 
to  be  performed  or  exercised  by  the  Director  of  Public  Safety 
and  the  Building  Commission,  or  as  may  be  from  time  to  time 
directed  by  the  Council,  and  said  Building  Commissioner  shall 
be  directly  responsible  to  the  Mayor  of  said  City.  The  Build- 
ing Commissioner  shall  issue  all  permits  for  the  erection, 
repair,  remodeling,  wrecking  and  shoring  of  buildings  and 
plumbing  and  electrical  work  when  in  his  opinion  the  ordi- 
nances,  building  code,  the  regulation  of  the  Board  of  Health 
of  said  City  and  the  Laws  of  the  State  of  Ohio,  have  been  fully 
complied  with.  The  Building  Commissioner  shall  issue  licenses 
and  registration  certificates  to  persons,  firms  or  corporations 
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applying  for  a  license  as  a  licensed  plumber  or  registered 
electrical  contractor  or  electrician,  after  said  applicants  have 
t^en  and  successfully  passed  the  examination  provided  for  in 
Ordinances  Nos.  4393  and  2082,  and  no  temporary  and  pre- 
liminary license  shall  be  issued  to  such  applicants  until  they 
have  fully  qualified  under  said  ordinances. 

Sec.  2.  All  ordinances  or  parts  of  ordinances  inconsist- 
ent with  the  provisions  of  this  ordinance  are  hereby  repealed. 

Sec.  3.  This  ordinance  shall  be  in  force  and  effect  from 
and  after  the  earliest  period  allowed  by  law. 

Passed  May  2,  1921.  Approved  May  3,  1921. 

Attest :  By  H.  R.  Witter,  Mayor. 

W.  E.  Edgar  Jackson, 
Clerk  of  Council. 

Chas.  M.  Ball, 

President  of  Council. 

I,  W.  E.  Jackson,  Clerk  of  Council,  do  hereby  certify  that 
the  foregoing  ordinance  was  duly  published  according  to  law, 
in  the  Evening  Repository  and  Canton  Daily  News,  May  5, 
1921. 

W.  Edgar  Jackson, 
Clerk  of  Council." 

Pertinent  to  your  question  Section  4368,  G.  C,  provides : 

"Under  the  direction  of  the  mayor,  the  director  of  pub- 
lic safety  shall  be  the  executive  head  of  the  police  and  fire  de- 
partments. He  shall  be  the  chief  administrative  authority 
of  the  charity,  correction  and  building  departments.  He  shall 
have  all  powers  and  duties  connected  with  and  incident  to  the 
appointment,  regulation  and  government  of  these  departments 
except  as  otherwise  provided  by  law.  He  shall  keep  a  record 
of  his  proceedings,  a  copy  of  which  certified  by  him  shall  be 
competent  evidence  in  all  courts." 

An  examination  of  the  section  quoted,  clearly  indicates  that 
the  legislature  intended  to  vest  in  the  Director  of  Public  Safety 
the  supervision  and  control  over  the  department  of  building, 
limited,  it  is  true,  by  the  proviso  "except  as  otherwise  provided 
by  law."  Since  a  search  of  the  provisions  of  the  General  Code 
fails  to  disclose  an  abrogation  of  the  particular  powers  in  this  re- 
spect, it  is  concluded  that  the  force  and  effect  of  this  section 
remains  unimpaired.  The  ordinance  of  the  City  of  Canton  in 
question,  drafted,  no  doubt,  under  authority  of  Section  3636,  G.  C, 
seemingly  makes  other  provision  for  the  supervision  and  control 
of  the  department  of  building,  by  transferring  this  authority  to 
the  building  commissioner,  an  officer  created  by  act  of  ordinance 
of  the  municipality. 
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Under  such  circumstances,  it  obviously  appears  that  the  par- 
ticular portion  of  the  city  ordinance  which  vests  the  supervision 
and  control  of  the  department  of  building  in  the  said  building 
commissioner,  is  repugnant  to  the  provisions  of  Section  4368,  G.-  C., 
which  specifically  confers  such  powers  upon  the  Director  of  Public 
Safety. 

Arriving  at  such  a  conclusion,  it  logically  follows  that  the 
city  ordinance  must  give  way  to  the  statute,  since  by  legal  con- 
struction the  latter  has  precedence  over  the  former.  You  are 
therefore  advised  that  in  the  opinion  of  this  department,  the 
powers  and  duties  of  the  Director  of  Public  Safety,  relative  to 
the  department  of  buildings,  as  imposed  upon  said  director  by 
the  provisions  of  Section  4368,  G.  C,  may  not  lawfully  be  abro- 
grated  by  an  ordinance  of  the  municipality. 


Under  the  Provisions  of  Section  2295-12  of  the  Griswold  Act, 
Bonds  Must  Mature  Annually  and  Cannot  be  Made  to  Mature 
Semi-Annually. — ^Interest  on  Such  Bonds  May  Mature  Semi- 
Annually. 


No.  2901.— (Opinion  Dated  Feb.  25,  1922.) 

Hon.  R.  H.  Patchin,  Prosecuting  Attorney,  Chardon,  Ohio. 

Dear  Sir:    Acknowledgment  is  made  of  the  receipt  of  your 

request  for  the  opinion  of  this  department  on  Section  14,  Section 

2295-12  (Griswold  Act) ,  109  0.  L.,  p.  344,  the  question  submitted 

by  you  reading  as  follows: 

"Does  this  section  provide  the  making  of  semi-annual 
maturities  for  bonds  issued  and  must  all  maturities  be  annual. 
Can  interest  be  paid  semi-annually  or  must  this  likewise  be 
paid  annually?" 

In  your  letter  you  further  say: 

"If  it  be  true  that  only  annual  maturities  and  annual  in- 
terest can  be  now  provided  for,  then  a  large  amount  of  money 
will  be  accumulated  in  the  bond  issuing  districts  and  will  not 
be  used  until  the  final  tax  settlement  each  year,  which  is  in 
August." 

Section  2295-12,  G.  C,  reads : 

"All  bonds  hereafter  issued  by  any  county,  municipality, 
including  charter  municipalities,  school  district,  township  or 
other  political  subdivision,  shall  be  serial  bonds  maturing  in 
substantially  equal  annual  installments  beginning  not  earlier 
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than  the  date  fixed  by  law  for  the  final  tax  settlement  between 
the  county  treasurer  and  the  political  subdivision  or  taxing 
district  next  following  the  inclusion  of  a  tax  for  such  issue 
in  the  annual  budget  by  the  county  auditor  as  provided  by  law 
and  not  later  than  eleven  months  thereafter." 

Your  question  is  really  upon  two  points:  First,  whether  the 
maturities  themselves  are  required  to  be  annual,  and  second, 
whether  the  interest,  aside  from  the  maturities,  might  be  paid 
semi-annually.  Section  2295,  supra,  in  describing  these  serial 
bonds,  says  that  they  shall  mature  ''in  substantially  equal  annual 
installments.?  The  section  does  not  say  ''semi-annual  injstall- 
ments,"  which  would  permit  the  serial  bonds  to  mature  each  six 
months.  The  words  "annual  installments"  can  have  no  other  mean- 
ing than  "yearly  payments,"  that  is,  once  each  year.  It  is  true 
that  with  the  funds  being  paid  by  the  CQunty  treasurer  to  the 
treasurer  of  the  taxing  districts  twice  each  year  after  each  pay- 
ment of  taxes  by  the  public  in  December  and  June,  there  would  be 
a  large  amount  of  money  held  to  the  credit  of  certain  taxing 
districts  until  the  time  of  maturity  of  the  annual  bond  arrived. 
That  is  to  say,  if  the  first  bond  in  a  serial  issue  was  issued 
as  of  October  1st,  in  a  certain  year,  because  that  would  be  an 
early  date  following  the  final  tax  settlement  between  the  county 
treasurer  and  the  taxing  district,  which  would  include  the  levy 
made  to  cover  the  payment  of  the  bond  in  question,  then  subse- 
quent bonds  should  be  made  to  mature  at  the  same  time  annually 
thereafter.  This  being  true,  funds  paid  by  the  county  treasurer 
in  February  to  the  treasurer  of  the  local  taxing  district,  would 
be  idle  in  a  sense,  except  that  during  the  period  of  the  following 
six  months  it  must  be  presumed  that  such  funds  would  be  draw- 
ing interest  from  a  depositary  at  a  rate  agreed  upon.  However, 
this  rate  is  frequently  less  than  the  rate  of  interest  appear- 
ing on  the  bonds  and  thus  the  taxing  district  itself  (ready  to 
pay  one-half  of  such  annual  installment)  would  be  paying  a  higher 
rate  of  interest  on  the  same  amount  of  money  than  it  received 
from  its  depositary.  There  would  thus  appear  to  be  a  loss  to  the 
tax  district  in  holding  these  funds  until  the  time  of  maturity 
of  the  serial  bond.  However,  the  General  Assembly  has  clearly 
stated  in  Section  2295-12  that  these  bonds  shall  mature  in  "sub- 
stantially equal  annual  installments,"  and  it  is  not  within  the 
province  of  this  department  to  construe  this  to  read  "semi-annuar 
or  any  period  other  than  annual. 
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On  your  ipquiry  as  to  whether  the  interest  on  these  serial 
bonds  may  be  paid  semi-annually,  you  are  advised  that  a  careful 
examination  of  the  Griswold  taxation  Act  (H.  B.,  33)  shows  that 
no  mention  is  made  as  to  when  interest  payments  may  be  made  by 
the  taxing  district  to  the  owners  of  the  serial  bonds.  It  is  true 
that  if  the  funds  to  pay  interest  were  paid  to  the  taxing  district 
by  the  county  treasurer  at  the  February  settlement,  this  money, 
like  a  certain  portion  of  the  principal,  as  above  described,  would 
simply  be  held  by  the  treasurer  of  the  taxing  district  until  the 
time  of  the  maturity  of  the  bond,  if  the  intrest  was  to  be  paid 
once  each  year,  that  is,  at  the  time  of  maturity  of  the  bond, 
following  the  final  tax  settlement  in  each  year.  Investigation  will 
show  that  it  has  been  the  custom  to  make  interest  payments  on 
municipal  and  school  bonds  semi-annually,  it  having  been  found 
that  this  arrangement  adds  materially  to  their  marketable  value 
when  offered  for  sale. 

It  must  therefore  be  held  that  inasmuch  as  there  is  no  in- 
hibition appearing  in  the  law  against  making  the  interest  payments 
on  serial  bonds  for  a  lesser  period  than  one  year,  while  the  maturi- 
ties must  be  annual  following  each  final  tax  settlement,  the  in- 
terest payments  may  be  made  semi-annually. 


The  Duties  of  the  Office  of  Chief  of  Police,  are  Incompatible  With 
Those  of  a  Probation  Officer,  and  the  Same  Person  is  Not  Entitled 
to  Receive  Compensation  for  Services  Rendered  Relative  to  Both 
Offices. 


No.  2874— (Opinion  Dated  February  20,  1922.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen :    Receipt  is  acknowledged  of  your  recent  communi- 
cation which  reads  as  follows : 

"May  a  chief  of  police  of  a  city  legally  be  appointed  and 
receive  salary  as  a  probation  officer  of  the  probate  or  juvenile 
court  ?" 

The  common  law  rule  of  incompatibility  of  offices  as  stated  by 

the  Circuit  Court,  in  the  case  of  state  ex  rel.  vs.  Gebert,  12  C.  C. 

n.s.,  page  274  is  as  follows: 

"Officers  are  considered  incompatible  when  one  is  subor- 
dinate to,  or  in  any  way  a  check  upon  the  other;  or  when  it 
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is  physically  impossible  for  one  person  to  discbarge  the  duties 
of  both." 

The  duties  of  a  probation  officer  are  defined  by  the  provisions 
of  Section  1663  G.  C. ;  and  briefly  may  be  summarized  as  follows : 
Such  an  ofllcer  is  charged  with  the  duty  of  investigating  complaints 
filed  against  minors ;  of  inquiring  into  the  facts  and  circumstances 
surrounding  alleged 'cases  of  delinquency,  neglect,  or  dependency; 
his  presence  in  court  is  required  upon  the  hearing  of  cases  by  the 
Juvenile  Judge,  and  he  is  required  to  supply  in  such  cases  any  in- 
formation which  the  court  may  request;  such  an  officer  is  also 
charged  with  the  duty  of  serving  warrants  issuing  from  such  court, 
and  generally  perform  all  duties  relative  to  said  offices  and  incident 
to  the  proper  functioning  of  said  Juvenile  Court. 

The  duties  of  a  Chief  of  Police  of  a  city  are  defined  by  pro- 
visions of  Sections  4372,  4378  and  4379  of  the  General  Code,  under 
the  provisions  of  which  the  chief  of  police  is  made  the  chief  exec- 
utive officer  over  the  police  department,  subject  to  the  authority  of 
the  director  of  public  safety  and  the  ordinances  of  council.    Among 
other  duties  he  is  charged  with  the  exclusive  control,  subject  to  such 
rules  and  regulations  as  may  be  prescribed  by  the  director  of  pub- 
lic safety,  of  the  stationing  and  transfer  of  all  patrolmen  and  other 
officers  and  employes  of  the  police  department.    It  is  also  observed 
that  under  provisions  of  Section  4378  G.  C.  the  police  force  is  ex- 
pressly required  to  preserve  the  peace,  protect  persons  and  proi)erty, 
and  obiey  and  enforce  all  ordinances  of  council  and  all  criminal  laws 
of  the  state  and  of  the  United  States.    Analyzing  the  duties  of  the 
office  cited  and  imposed  by  law  upon  the  chief  of  police,  it  would 
seem  obvious  that  the  nature   of  such   office  and   employment 
requires  that  the  chief  of  police  shall  devote  full  time  to  the 
performance  of  said  duties  and  should  hold  himself  in  constant 
readiness  to  enforce  the  ordinances  of  council  and  preserve  the 
peace  of  the  municipality.     A  similar  view  of  the  duties  of  the 
chief  of  police  is  held  by  a  former  opinion  of  this  department  and 
found  in  Opinions  of  the  Attorney  General,  Volume  1, 1913,  page  421. 

Upon  consideraton  therefore,  it  would  seem  conclusive  that 
the  duties  of  the  offices  considered  are  incompatible,  and  that  a 
chief  of  police  of  a  city  may  not  lawfully  perform  the  duties  of  a 
probation  officer,  or  receive  the  compensation  of  such  an  officer 
while  acting  in  the  capacity  of  chief  of  police. 
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A  County  Auditor  is  not  Authorized  by  Law  to  Prepare  Folders  or 
Circulars  for  the  PurposHe  of  Informing  Taxpayers  as  to  the  Dis- 
bursements of  Tax  FundSy  and  the  Expense  of  Printing  Such  Cir- 
culars May  not  be  Paid  From  the  County  Treasury. 


No.  2877— (Opinion  Dated  February  20,  1922.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :  Receipt  is  acknowledged  of  your  recent  communi- 
cation which  reads  as  follows : 

"We  are  enclosing  herewith  a  printed  four  page  folder, 
entitled  Information  for  Assessors  and  Taxpayers.'  You  are 
requested  to  furnish  this  department  with  your  opinion  as  to 
the  legality  of  the  payment  out  of  the  county  treasury  of  the 
cost  of  printing  the  same." 

Our  examination  of  the  four  page  folder  enclosed  with  your 
communication  seemingly  indicate  that  such  a  circular  is  designed 
for  the  purpose  of  acquainting  tax  payers  with  certain  knowledge 
relative  to  the  tax  expenditure,  for  Cleveland,  East  Cleveland,  Lake- 
wood,  Cleveland  Heights,  and  West  Park,  for  the  fiscal  year  1921- 
1922. 

Page  1  of  said  folder  contains  general  information  supposedly 
to  be  of  interest  to  assessors  and  tax  payers. 

Page  2  and  3,  contain  tables  indicating  where  the  responsibility 
lies  for  the  expenditure  of  certain  funds  raised  by  taxation,  while 
the  fourth  page  is  devoted  to  a  brief  treaties  upon  the  subject, 
"How  to  reduce  taxes."  The  circular  or  folder  under  consideration 
bears  the  official  signature  of  the  auditor  of  Cuyahoga  county. 

Without  placing  any  estimate  upon  the  value  of  the  informa- 
tion contained  in  said  folder,  or  considering  other  features  of  the 
same,  it  is  thought  nevertheless  to  be  definitely  concluded  that  the 
law  make  no  provision  for  the  publication  of  such  a  circular  by  the 
county  auditor,  or  for  the  payment  from  the  county  treasury  of  the 
expenses  incident  to  such  a  procedure. 

Questions  analogous  to  the  one  considered  are  discussed  and 
ruled  upon  in  former  opinion  of  this  department  and  may  be  found  in 
Opinions  of  the  Attorney  General  1920,  Vol.  H,  pages  1098, 915 ;  1919 
Vol.  I,  page  339.  Although  the  opinions  cited,  may  not  in  detail 
cover  the  question  under  consideration,  it  is  believed  however,  that 
the  negative  conclusions  therein  reached,  are  based  upon  the  well 
established  principle  of  law,  that  monies  may  not  be  expended  from 
a  public  treasury,  except  upon  authority  of  law.    Pending  there- 
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fore  no  statutory  authority  for  the  payment  of  the  expense  of  the 
printing  of  such  a  circular  as  your  inquiry  contemplates,  it  is  ob- 
vious that  your  question  should  be  answered  in  the  negative. 


Under  Amended  Section  7182  G.  C,  the  County  Surveyor  Does  Not 
by  Virtue  of  His  Office  Take  Charge  of  Highways,  etc.  Which 
are  Under  the  Control  of  the  State.  He  Only  Takes  Charge  When 
the  State  Highway  Commissioner  Affirmatively  Designates  the 
County  Surveyor  for  That  Purpose.  It  is  Optional  With  the  High- 
way Commissioner  to  Designate  Either  the  County  Surveyor  or 
Other  Competent  Civil  Engineer.  The  Highway  Commissioner 
Should  Fix  a  Compensation  for  the  County  Surveyor  in  All  Cases 
in  Which  He  is  Designated.  Such  Compensation  is  to  be  Paid  Into 
the  General  County  Fund.  Such  Compensation  May  be  Fixed 
Upon  Per  Diem  Basis  and  the  Highway  Commissioner  May  Also 
Fix  an  Aggregate  Yearly  Maximum  Compensation. 


No.  2898--(Opinion  Dated  February  25,  1922.) 

Department  of  Highways  and  Public  Works,  Division  of  Highways^ 
Columbus,  Ohio. 

Gentlemen :    Your  letter  of  recent  date  is  received  reading  as 

follows : 

"In  view  of  the  amendment  to  Section  7182  G.  C.  in  109 
Ohio  Laws,  Page  168,  will  you  kindly  render  me  an  opinion 
as  whether  it  is  incumbent  upon  me  to  fix  compensation  in  all 
cases  where  the  county  surveyor  is  designated  to  have  charge 
of  highways,  bridges  and  culverts  in  his  county  under  con- 
trol of  the  state;  and  if  it  is  necessary  to  fix  compensation 
in  all  such  cases  whether  there  is  any  objection  to  my  fixing 
it  on  a  par  diem  basis,  having  reference  to  the  annual  salary 
of  the  county  surveyor." 

Prior  to  the  time  of  its  amendment  in  109  Ohio  Laws,  page  168, 
said  Section  7182  read  as  follows  (107  0.  L.  110) : 

"The  county  surveyor  shall  have  charge  of  all  highways, 
bridges  and  culverts  within  his  county  under  control  of  the 
state,  unless  another  engineer  be  appointed  for  that  purpose 
by  the  state  highway  commissioner  in  the  manner  hereinafter 
provided.  When  the  county  surveyor  has  charge  of  the  high- 
ways, bridges  and  culverts  of  his  county  under  control  of  the 
state  an  amount  equal  to  one-fifth  of  his  salary  shall  be  paid 
by  the  state  to  the  county  upon  warrants  issued  therefor  by 
the  auditor  of  state  against  the  state  highway  improvemeiit 
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fund  upon  the  requisition  of  the  state  highway  commissioner. 
If  an  engineer  other  than  the  county  surveyor  be  appointed 
by  the  state  highway  commissioner  to  have  charge  of  the 
highways,  bridges  and  culverts  within  any  county  and  under 
the  control  of  the  state,  the  salary  provided  by  law  for  the 
surveyor  of  such  county  shall  be  decreased  by  an  amount  equal 
to  one-fifth  thereof,  and  the  salary  of  the  county  surveyor  of 
such  county  shall  so  long  as  he  does  not  have  charge  of  the 
highways,  bridges  and  culverts  within  his  county  and  under 
the  control  of  the  state,  be  four-fifths  of  the  amount  otherwise 
provided  by  law.  In  any  county  in  which  an  engineer  other  than 
the  county  surveyor  has  been  appointed  to  have  charge  of  the 
highways,  bridges  and  culverts  within  such  county  and  under 
control  of  the  state,  the  state  highway  commiissioner  may  at 
any  time  when  he  deems  it  for  the  best  interests  of  the  public, 
remove  such  other  engineer  and  designate  either  the  county 
surveyor  of  such  county  or  some  other  engineer  to  have  charge 
of  such  highways,  bridges  and  culverts  under  the  control  of 
the  state.  The  county  surveyor  shall  perform  such  duties 
in  reference  to  the  highways,  bridges  and  culverts  of  his 
county,  under  the  control  of  the  state,  as  may  be  prescribed 
by  law  or  by  the  state  highway  commissioner." 

Said  section  as  amended  in  109  0.  L.,  168,  reads : 

"The  state  highway  commissioner  may  designate  the 
county  surveyor  to  have  charge  of  all  highways,  bridges  and 
culverts  within  his  county  under  control  of  the  state  or  he 
may  designate  some  other  competent  civil  engineer  to  have 
charge  of  all  highways,  bridges  and  culverts  within  one  or 
more  counties  and  under  control  of  the  state.  The  county 
surveyor  or  other  civil  engineer  designated  as  above  shall 
perform  such  duties  in  reference  to  the  highways,  bridges  and 
culverts  under  the  control  of  the  state  and  within  the  county 
or  counties  assigned  to  him  as  may  be  prescribed  by  law  or 
by  the  state  highway  commissioner.  The  compensation  of  the 
engineer  so  appointed  whether  such  engineer  be  the  county 
surveyor  or  whether  he  has  some  other  person,  shall  be  fixed 
by  the  state  highway  commissioner  and  the  same  shall  be 
paid  out  of  any  funds  available  for  the  construction,  improve- 
ment, maintenance  and  repair  of  inter-county  highways.  In 
the  event  the  county  surveyor  is  designated  and  receives 
such  compensation,  he  shall  forthwith  upon  the  receipt  or  the 
same,  pay  it  into  the  county  treasury  of  his  county  to  the 
credit  of  the  general  county  fund.  The  state  highway  com- 
missioner shall  be  authorized  whenever  he  deems  it  expedient 
to  revoke  any  designation  or  appointment  made  under  the  pro- 
visions of  this  section  and  to  make  a  new  designation  or  ap- 
pointment." 

In  connection  with  the  amendment,  the  general  assembly  re- 
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pealed  Section  7185  G.  C.  as  enacted  in  107  O.  L.  111.  The  sub- 
stance of  the  latter  section  was  that  if  in  the  opinion  of  the  state 
highway  commissioner,  the  county  surveyor  was  neglecting  his 
duties  as  to  highways,  etc.  within  his  county  under  the  control  of 
the  state,  the  state  highway  commissioner  might  appoint  another 
engineer  to  have  charge  of  such  highways,  etc.,  in  which  even, 
the  salary  of  the  county  surveyor  should  be  reduced  by  an  amount 
equal  to  one-fifth  of  such  salary. 

It  is  to  be  observed  that  under  the  present  form  of  Section 
7182  the  county  surveyor  does  not  by  virtue  of  his  office  take 
charge  of  highways,  etc.  under  the  control  of  the  state,  as  was  the 
case  under  the  pre-existing  form  of  Section  7182,  but  that  it  is  only 
when  the  state  highway  commissioner  affirmatively  designated  the 
county  surveyor,  that  the  latter  takes  charge  of  such  highways,  etc. 
It  is  optional  with  the  state  highway  commissioner  whether  he 
designates  the  county  surveyor  or  some  other  competent  civil  en- 
gineer to  have  charge  of  such  highways.  Moreover,  it  is  to  be  ob- 
served that  the  amended  form  of  the  section  entirely  eliminates 
the  pre-existing  provision  for  payment  by  the  state  to  the  county 
of  an  amount  equal  to  one-fifth  of  the  county  surveyors's  salary, 
when  that  officer  is  in  charge  of  highways,  bridges  and  culverts 
in  his  county,  under  the  control  of  the  state. 

The  present  form  of  Section  7182  leaves  little  room  for  doubt 
that  the  county  is  to  be  reimbursed  for  the  time  spent  by  the  county 
surveyor  in  rendering  services  upon  highways,  bridges  and  cul- 
verts within  the  county,  under  the  control  of  the  state.  It  is  quite 
true  that  from  a  practical  standpoint  such  reimbursement  of  the 
county  is  of  little  or  no  value;  for  it  is  to  be  noted  that  the  reim- 
bursement is  to  be  made  out  of  inter-county  highway  funds  alone, 
so  that  the  effect  of  making  the  reimbursement  will  be  simply  to 
reduce  the  share  of  the  counties  in  the  inter-county  highway  fund 
and  credit  the  general  fund  of  the  counties  to  the  extent  of  such 
reduction.  However,  since  the  statute  itself  specifically  provides 
for  the  fixing  of  a  salary  both  in  the  case  the  county  surveyor  is 
designated  and  in  the  case  some  other  engineer  is  designated,  the 
only  proper  course  to  be  pursued  is  to  fix  compensation  for  the 
county  surveyor  in  all  cases  in  which  he  is  designated.  Of  course, 
all  of  such  compensation  as  is  earned  by  the  county  surveyor  is  to 
be  immediately  paid  by  him  to  the  county  treasury  to  the  credit 
of  the  general  fund. 

Your  further  question  goes  to  the  point  of  the  method  to  be 
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followed  in  paying  compensation.  It  is  understood  that  ,the  plan 
which  you  suggest  is  to  fix  the  compensation  of  the  county  sur- 
veyor in  each  county  on  a  per  diem  basis  calculating  upon  the 
yearly  salary  paid  to  the  county  surveyor  by  his  county;  and  then 
make  an  allowance  to  the  surveyor  for  each  day  he  is  engaged  in 
work  upon  highways,  bridges  and  culverts,  under  the  control  of  the 
state.  No  objection  is  perceived  to  this  plaii.  It  is  believed,  further, 
that  an  aggregate  yearly  maximum  compensation  might  be  fixed 
by  you,  beyond  which  the  per  diem  payments  will  not  be  made. 


Section  5597,  General  Code,  Authorizes  the  Board  of  Revision  to 
Alter  Valuations  of  Real  Estate  Appearing  on  the  Tax  Duplicate 
Regardless  of  the  Manner  in  Which  Such  Valuations  Have  been 
Placed  Upon  the  Duplicate. 


No.  2859— (Opinion  Dated  February  11,  1922.) 

Hon.  U.  H.  Buckey,  Prosecuting  Attorney,  Caldwell,  Ohio. 

Dear  Sir:  You  request  the  opinion  of  this  department  upon 
the  following  question : 

May  the  Board  of  Revision  hear  complaints  relating  to  the 
valuation  of  real  property  which  has  not  been  assessed  for  tax- 
ation since  the  year  1914. 

Prior  to  the  amendment  of  Section  5597  General  Code  in  108 

O.  L.,  part  1  559,  this  could  not  have  been  done.    The  Section  then 

read: 

"It  shall  be  the  duty  of  the  Board  of  Revision  to  hear  com- 
plaints relating  to  the  assessment  made  during  the  current 
year,"  etc. 

The  amendment  referred  to  charged  the  section  so  that  it  now 
reads : 

"It  will  be  the  duty  of  the  Board  of  Revision  to  hear  com- 
plaints relating  to  the  valuation  or  assessment  as  the  same 
appear  upon  the  tax  duplicate  of  the  then  current  year"  etc. 

So  far  as  real  property  valuations  are  concerned  these,  in  the 
absence  of  an  original  assessment  or  re-assessment,  are  carried 
over  from  one  duplicate  to  another  as  provided  in  Section  5548 
General  Code.  Section  6597  in  its  present  form  authorizes  the  Board 
of  Revision  to  alter  valuation  appearing  on  the  tax  duplicate,  re- 
gardless of  the  manner  in  which  they  may  have  gotten  there. 
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Legacies  or  Devises  to  Grand-nieces  are  Subject  to  Inheritance  Tax 
in  the  7%  Class  and  They  are  not  Entitled  to  Exemption. 


No.  2848— (Opinion  Dated  February  8,  1922.) 

Hon.  Clyde  L.  Canfield,  Prosecuting  Attorney,  Wauseon,  Ohio. 

Dear  Sir:  You  request  the  advice  of  this  department  upon 
the  following  questions: 

"Mr.  G.  D.  G.  of  this  village  on  January  the  9th,  1922,  died 
testate  giving  two  thousand  dollars  to  each  of  five  grandnii>ces. 

In  computing  the  inheritance  tax  on  these  bequests  we 
would  like  your  opinion  as  to  whether  they  fall  within  para- 
graph 3,  section  5334  G.  C.  or  paragraph  3,  section  5335  G.  C." 

In  the  opinion  of  this  department  grand-nieces  are  not  within 
paragraph  3  of  Section  5334  of  the  General  Code,  and  legacies  and 
devises  to  persons  sustaining  such  relation  to  the  testator  are  tax- 
able in  the  seven  per  cent  class,  without  exemption. 

The  only  words  that  require  interpretation  in  arriving  at  this 
conclusion  are  the  words  "niece"  and  nephew."  It  is  clear,  how- 
ever, that  these  words  are  to  be  taken  in  their  literal  significance, 
and  cannot  include  grand-nieces  and  grand-nephews.  His  fol- 
lows because  elsewhere  in  the  same  section,  namely,  in  paragraph 
2,  of  Section  5334,  the  legislature  has  been  careful  to  add  the  words 
"lineal  descendant"  after  the  word  "child,"  thus  making  it  clear 
that  the  word  "child"  does  not  include  grandchildren.  In  other 
words,  whenever  lineal  descendants  of  relatives  actually  named 
are  intended  to  be  described,  they  are  mentioned. 

The  same  conclusion  is  further  supported  by  a  consideration 
of  the  fact  that  the  relatives  mentioned  in  paragraph  3  are  aU  com- 
paratively close  to  the  decedent ;  and  further,  by  the  fact  that  after 
having  mentioned  brothers  and  sisters,  the  section  specifically  men- 
tions nieces  and  nephews,  whereas  had  all  the  lineal  descendants 
of  brothers  and  sisters  been  intended,  another  form  of  expression 
would  have  been  used. 
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SYLLABI  OF  REPORTED  CASES 

No.  17318— The  State,  ex  rel.  Ferdi- 
nan  S.  VanHarlinf^en.  v.  The  Board 
of  Education  of  the  Mad  River  Town- 
ship Rural  School  District  of  Mont- 
gomery County.  Error  to  the  Court 
of  Appeals  of  Montgomery  county. 

Johnson,  J. 

1.  Mandamus  is  a  write  command- 
ing a  public  yoard  or  official  to  per- 
form an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an 
office,  trust  or  station,  and  will  issue 
only  when  it  is  clearly  shown  that 
there  is  a  plain  dereliction  of  such 
duty. 

2.  Boards  of  education  are  by  the 
provisions  of  Section  7625,  General 
Code,  vested  with  authority  to  deter- 
mine the  needs  of  school  districts  for 
the  propel^  accommodation  f  the 
schools,  and  the  approval  by  the  elec- 
tors at  an  election  called  for  that  pur- 
pose of  a  bond  issue  to  raise  funds 
for  the  erection  of  a  schoolhouse  does 
not  withdraw  from  the  board  the  dis- 
cretion and  authority  conferred  upon 
it  by  law,  nor  require  the  board  to 
proceed  with  the  erection  of  a  partic- 
ular school  building. 

Judgment  affirmed. 

Marshall,  C.  J.,  Hough,  Wanamaker, 
Robinson,  Jones  and  Matthias,  JJ., 
concur. 

No.  16962— Lucille  Stewart,  by  J.  T. 
Joumell,  her  Guardian  ad  litem,  v. 
Jesse  P.  Kellough  et  al.  Error  to  the 
Court  of  Appeals  of  Champaign 
county. 

Jones,  J. 

1.  Sections  11631  to  11641,  General 
Code,  authorizing  the  vacation  of 
judgments  after  term,  are  in  pari  ma- 
teria; a  party  seeking  the  favor  of 
Section  11631,  General  Code,  cannot 
ignore  the  limitation  thereon  imposed 
by  Section  11633,  General  Code,  which 
provides  that  title  to  property  ac- 
quired by  a  purchasers  m  good  faith 
in     consequence     of     the     judgment 


sought  to  be  vacated  ''shall  not  be  af- 
fected" by  such  proceedings  to  vacte. 

2.  The  will-contest  proceedings  in 
the  instant  case  involed  the  title  to 
property  acquired  by  the  purchaser, 
and  if  the  property  was  purchased  in 
good  faith,  in  consequence  .  of  the 
judgment  setting  aside  the  will,  the 
purchaser's  title  is  protected  against 
a  party  thereafter  seeking  the  vaca- 
tion of  such  judgment  under  favor  of 
Section  11631,  General  Code.  The 
rule  of  lis  pendens  does  not  extend 
that  maxim  so  as  to  include  the  time 
pending  which  such  vacation  may  be 
sought,  even  though  the  party  seeking 
the  vacation  be  an  infant. 

Judgment  affirmed. 

Marshall,  C.  J.  Johnson,  Hough, 
Wanamaker,  Robinson  and  Matthias, 
JJ.,  concur. 

No.  16929— The  State  of  Chip  v. 
The  United  States  Fidelity  &  Guar- 
anty Company,  Peter  McSorley  and 
John  Egan.  Error  to  the  Court  of 
Appeals  of  Crawford  county. 

Robinson,  J. 

A  bonding  company  obligated  itself 
to  C  in  the  sum  of  $1,000  upon  the 
bond  of  M  and  M  to  indemnify  the 
bonding  company  the  sum  of  $1,000 
M  made  default.  C  brought  an  ac- 
tion against  the  bonding  company  to 
recover  $1,000  upon  the  bond;  E 
brought  an  action  against  M  to  re- 
cover $500  for  services  and  served 
notice  in  garnishment  under  the  stat- 
ute upon  the  bonding  companv.  Ser- 
vice on  M  was  secured  by  publication. 
Judgment  was  rendered  by  default. 
Thereafter  the  bonding  company  filed 
a  petition  in  the  nature  of  an  inter- 
pleader against  C,  E  and  M,  stating 
that  it  had  the  sum  of  $1,000  deposit- 
ed with  it  by  M,  setting  up  the  de- 
fault with  it  by  M,  setting  up  the  de- 
fault judgment  E  against  M,  and 
its  obligation  upon  the  bond  of  C; 
upon  a  heaing  judgment  was  ender- 
ed  in  favor  of  C;  E  appealed  the  case 
to  the  court  of  appeals.  Motion  was 
made  to  dismiss  the  appeal.     Held: 
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That  the  ri^ht  of  action  of  C  against 
the  bonding  company  was  one  at  law; 
that  the  right  of  action  of  E  against 
the  bonding  company,  by  virtue  of  the 
garnishment  proceeding  in  the  case 
of  £  against  M,  was  also  one  at  law; 
that  the  claims  of  C  and  E  against 
the  bonding  company,  by  virtue  of  the 
garnishment  pocreeding  in  the  case 
of  E  against  M,  was  also  one  at  law; 
that  the  claims  of  C  and  E  against 
the  bonding  company  were  not  for 
the  same  thing  or  debt;  tha  their 
claims  had  no  common  source;  that 
the  bonding  company  had  an  interest 
in  the  subject-matter  and  had  incur* 
red  an  independent  liability  to  one 
of  the  claimants;  and  that  therefore 


an  action  in  interpleader  was  not 
maintainable,  and  although  no  demur- 
rer was  filed  to  ^the  interpleader  pe- 
tion  of  the  bonding  company,  and 
the  trial  court  did  proceed  tc  hear 
and  determine  the  issues  between  the 
parties,  the  character  of  the  respec- 
tive rights  of  action  of  E  and  C 
against  the  bonding  company  was 
not  thereby  changed  from  separate 
rights  of  action  at  law  to  a  joint  ac- 
tion in  equity,  and  appeal  did  not  lie 
from  such  judgment  to  the  court  of 
appeals. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker  and  Matthias,  J.  J.,  Con- 
cur. 
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NEW  CORPORATIONS 

The  Davis  Engineering  Co.,  Youngs- 
town,  $25,000.     Samuel  Harr,  Elliott 

E.  IngersoU,  Stanley  P.  Davis,  Earl 
W.  Jackson,  Edward  J.  Gignan. 

The  Louisville  Hdwe.  &  Supply  Co., 
Louisville,  $25,000.  George  C.  Ch^r- 
dron,  Jos.  I.  Weisend,  Raymond  Im- 
mel,  Anson  P.  Bachtel,  Jacob  F.  Brat- 
ton. 

The  Financing  Commercial  Co., 
Ashtabula,  $50,000.  Clarence  R. 
Moore,  George  W.  Anderson,  E.  A. 
Johnson,  E.  S.  Lynn,  John  French. 

The  Reliance  Lithograph  Co.,  Cleve- 
land, $15,000.  Wm.  J.  Gorie,  Lewis 
G.  Tudor,  John  H.  Olderman,  Albert 
V.  Villier,  Dolph  C.  Carter. 

The  Foote  Adap-table  Systems  Co., 
Cleveland,  $500.  Lewis  A.  Foote,  Ed- 
ward 0.  Daoust,  C.  A.  Alexander, 
Quay  H.  Finddlay,  R.  L.  Haverick. 

The  Radio  Sales  and  Service  Co., 
Cleveland,  $500.  Wm.  W.  Homer, 
Ralph  E.  Bauman,  John  W.  Pearson, 

F.  H.  Mason,  C.  A.  Quintrell. 

The  Bingham  Mfg.  Co.,  Columbus, 
$100,000.  G.  P.  Hickle,  James  R. 
Spellman,  H.  N.  Bingham,  F.  E. 
Kocher,  J.  A.  Sherer. 

The  Sidney  Investment  Co.,  Sidney, 
$1,000.  H.  E.  Bennett,  Ruth  Bennett, 
George  F.  Ehrhardt,  F.  D.  Christian, 
W.  J.  Emmons. 

The  Farm  &  Industrial  Equipment 
Co.,  Lima,  $10,000.  Lee  B.  Fisher. 
Clifton  I.  Rust,  Edwin  E.  Miller,  Seri- 
ta  Rosenthal,  R.  G.  Morrison. 

The  Williamsport  Athletic  Club  Co., 
Williamsport,  $6,000.  Harry  McGhee, 
C.  W.  Hunsicker,  Fred  C.  Betts.  Clark 
K.  Hunsicker,  Harry  West,  H.  W. 
Campbell. 

The  Provident  Svgs.  &  Loan  Co., 
Portsmouth,  $200,000.  Thomas  Brand, 
Carl  P.  Bauer,  Clinton  M.  Searl,  W. 
W.  Bauer,  R.  D.  York,  J.  N.  Ellison, 

A.  G.  Dunn. 

The  Investors'  Service  and  Finance 
Co..  Hamilton,  $25,000.  A.  D.  Stuckey, 
J.  Williams^  Mark  Millikin,  A.  L.  Mar- 
vin,  David  Pierce. 

The  Cooper  Auto  Sales  Co.,  Middle- 
port,  $50,000.  R.  V.  Ebersbach,  Fred- 
erick Ebersbach,  H.  E.  Copper,  EdnsL 

B.  Cooper,  Mildred  Ebersbach. 


The  Cleveland  Hammered  Piston 
Ring  Co.,  Cleveland,  $110,000.    Harry 

F.  Gray,  R.  A.  Gillis,  Agnes  Kent 
Strong,  Corinne  Allshouse,  Ralph  W. 
Edwards. 

The  Ohio  Red  River  Oil  Co.,  Youngs- 
town,  $250,000.  A.  W.  Craver,  J.  L. 
Marsh,  G.  F.  Hammond,  S.  B.  Mitch-, 
ell,  C.  J.  Hoyt. 

The  Elliptical  Ring  Co.,  Springfield, 
$50,000.  John  F.  Morgal,  Robert  W. 
Morgal,  Ernest  A.  Parker,  N.  A.  Mor- 
gal, M.  C.  Morgal. 

The  Dixie  Speed  Wrench  Co.,  Cin- 
cinnati, $100,000.  D.  E.  Starbuck, 
William  J.  Tobin,  John  A.  Emslie,  Ma- 
bel V.  Madden,  Thomas  B.  Paxton,  Jr. 

The  Sargent  Trading  Co.,  Cleve- 
land, $50,000.  C.  R.  Sargent,  Mabel 
R.  Sargent,  H.  C.  Frost,  R.  W.  Jere- 
miah, Geo.  Gernhardt. 

The  Packard  Youngstcwn  Motor 
Co.,  Youngstown,  $500.  L.  B.  Brock- 
ett.     Elie  E.  Doster,  E.  C.  Clair,  M. 

G.  Lyle,  B.  M.  Binder. 

The  Kable-Dike  Co.,  Cleveland, 
$500.  John  Kable,  Bernard  Deike,  H. 
Stewig  Wm.  C.  Keough,  H.  Stewig,  J. 
L.  Nichols. 

The  Better  Business  Investment  Co., 
Cleveland,  $1,000.  A.  M.  Gordon,  E. 
B.  DuBain,  A.  Joyce,  J.  Roy  Eubank, 
M.  H.  Loudenberg. 

The  L.  &  T.  Ccnstr.  Co.,  Cleveland, 
$10,000.  H.  W.  Caldwell,  Jr.,  Ray- 
mond E.  Hyre,  Hans  N.  Laugeson, 
Denniss  J.  Lyons,  Irene  Reichel. 

The  Carlton  Development  Co.,  Cleve- 
land, $500.  Wm.  C.  Keough,  Irwin  M. 
Loeser,  S.  L.  Waxman,  0.  E.  Shaw,  I. 
L.  Nichols. 

The  MacMillan  Delivery  and  Taxi 
Co.,  Toledo,  $3,000.     J.  W.  Lloyd,  E. 

F.  MacMillan,  Elizabeth  MacMillan, 
Harold   Wilkinson,   Hugh   F.   Shunck. 

The  Willy  H.  Lau  Co.,  Daytcn,  $5,- 
000.  Willy  H.  Lay,  Joseph  Herzetam, 
Robert  S.  Crane,  R.  E.  Marrs,  Sid- 
nev  G.  Kusworm. 

The  Williams  Mfg.  Co.,  Portsmouth, 
S50.000.  A.  Craves  Williams,  Paul  G. 
Williams.  W.  Grant  Williams,  Marl 
L.  Williams. 

The  Gombert  Oil  &  Gas  Co.,  Kent, 
$40,000.  R.  Gombert,  H.  B.  Renour, 
W.  A.  Shanfelt,  Louis  T.  Gombert,  J. 

G.  Getz. 
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The  Turner  Provision  Co.,  Cclum- 
bus,  $10,000.  Patience  Dolan,  Irene 
Turner,  Mrs.  Katie  Homan,  Frank  Ho- 
man,  Charles  Turner. 

The  Sloan  Patent  Kimona  Sleeve 
Co..  Dayton,  $15,000.  Sarah  E.  Sloan, 
Anna  L.  Detwiler,  Marie  J.  Kulmer, 
Franklin  Detwiler,  C.  H.  Kumler. 

The  Beach-Carlisle  Violin  Co.,  Cin- 
cinnati, $10,000.  H.  E.  Wurlitzer,  R. 
H.  Wurlitzer,  T.  P.  Clancy,  Harry  V. 
Metzel,  R.  B.  Wurlitzer. 

The  Williams  Shoe  Mfg.  Co.,  Cin- 
cinnati, $500.  Wm.  W.  Williams,  Her- 
bert E.  Ritchie,  Fred  Weiland,  Ed- 
wards Ritchie,  R.  H.  Walker. 

The  Metropolitan  Realty  Co., 
Youngstown,  $500.  G.  F.  Hammond, 
Anna  Levin,  C.  J.  Hoyt,  Pauline  Fei- 
bus,  Ruth  Smedley. 

The  Eureka  Mfg.  Co.,  Sandusky, 
$500.  W.  L.  Crooks,  O.  E.  Crcoks,  W. 
G.  Zanting,  E.  F.  McCracken,  H.  G. 
Cummings. 

The  VanCleave  Furniture  Co.,  Shel- 
by, $50,000.  H.  F.  VanCleave,  Roy 
Bland.  Clyde  Pottorf,  G.  W.  Moran,  B. 
VanCleave. 

The  West-Third  Garage  Co.,  Colum- 
bus, $5,000.  Dan  Cristo,  Lina  Cristo, 
Fred  Stauffer,  L.  A.  Alcott,  Florence 
Westinghouse. 

The  McClure  Co.,  Cincinnati,  $10,- 
000.  Edward  McClure,  J.  A.  Fields, 
C.  F.  McClure,  J.  T.  Russell,  Ray 
Hicks. 

The  Farmers  and  Merchants  Bank, 
Burkettsville,  $25,000.  A.  D.  Sharp, 
J.  T.  Wildenbaus,  Aug.  Kothman,  Hen- 
rv  Hemmelgam,  Jchn  Rammel,  John 
Stammen. 

The  Cuyahoga  Wholesale  Dry  Goods 
Co.,  Aljron,  $500.  G.  A.  Crieble,  Otto 
Van  Boehm,  G.  P.  Schmiedt,  Ross  B. 
Heaton,  M.  F.  Kunkel. 

The  Southern  States  Pub.  Co.,  Cin- 
cinnati, $10,000.  Geo.  W.  Wilson, 
Stanley  Ferguson,  L.  H.  Breitenbach, 
Webb  G.  Welborne,  Gee.  Kennealy,  Jr. 

The  De  Nardys  Laboratories  Co., 
Cleveland,  $10,000.  Joseph  DeNardy, 
M.  Glore,  Leo  Klein,  J.  H.  Kohrman. 
Harry  Barnnard. 

The  Bower  Motor  Co..  Berea,  $40,- 
000.  Floyd  W.  Bower,  Hazel  Bower, 
A.  H.  Williams,  H.  L.  McComb,  W.  F. 
Biehl. 

The  Keiffer  Mortgage  &  Investment 
Co..  Akron.  $50,000.  C.  H.  Keiffer, 
H.  O.  Anthom,  Leah  E.  Ball,  Alpheus 
Buck,  Alma  W.  Morton. 

The  Hinkle-Schultz  Advertising  Co., 
Springfield,  $10,000.     H.  E.  Hebrapk, 


C.  C.  Mellen,  C.  B.  Hinkle,  L.  A.  Shultz, 
T.  D.  Hodge. 

The  Davis  Wire  Goods  Co.,  Cleve- 
land. $500.  J.  A.  Elden,  G.  S.  Davis, 
R.  B.  Kyte,  K.  R.  Davis,  R.  M.  Tilden. 

The  Para-Belle  Tire  &  Rubber  Co., 
Cleveland,  $500.  C.  A.  Henne,  Willard 
Parker,  M.  A.  McManus,  J.  R.  Kistner, 
J.  P.  Harkin. 

The  Pioneer  Auto  Heater  Co.,  Cin- 
cinnati, $50,000.  T.  J.  Scott,  M.  T. 
Scott,  N.  E.  McGlade,  P.  V.  Connolly. 

The  Barshell  Dairy  Co.,  Toledo,  $10.- 
000.  F.  H.  Bershel,  Frank  Yenor,  H. 
Campbell,  Gust  Akrivogiomis,  James 
Petros. 

Increases 

The  Ideal  Products  Co.,  Cleveland, 
$30  000  to  $100,000. 

The  Suburban  Bldg.  Loan  &  Svgs. 
Co..  Berea,  $100,000  to  $500,000. 

The  Commercial  Printing  &  Supply 
Co.,  Bucyrus,  $20,000  to  $50,000. 

The  South  Western  Mortg.  Co.,  Cin- 
cinnati, $100,000  to  $1,000,000. 

The  Ohio  Central  Glass  Co.,  Cincin- 
niti,  500  shares  no  par — 1,000  shares 
no  par  value. 

The  Alliance  Machine  Co.,  Alliance. 
$500,000  to  $2,000,000. 

The  Lamps  Ccnstr.  &  Trading  Co., 
Vermilion,  $20,000  to  $50,000. 

The  Cochran  &  Pinkerton  Co.,  Mc- 
connelsville,  $115,000  to  $150,000. 

The  Lake  Ainslie  Hardwood  Lum- 
ber Co.,  $20,000  to  $60,000. 

The  Kiener  Coal  Co.,  Cleveland,  $10,- 
000  tc  $40,000. 

The  Kahnweiler  Co.,  Toledo,  $25,- 
000  to  $50,000. 

The  Star  Planing  Mill  Co.,  Akron, 
$25,000  to  $100,000. 

The  Newcomb  Galvanizing  &  Supply 
Co..  Cleveland,  $10,000  to  $25,000. 

The  Akron  Emergency  &  Loan  Co., 
Akron,  $30,000  to  $100,500. 

The  Nifty  Jar  &  Cooker  Mfg.  Co.. 
Cincinnati,  $10,000  to  $20,00. 

The  Republic  Electric  Co.,  Cleveland, 
$100,000  to  $280,000. 

The  Ccmet  Milling  Co.,  Akron,  $10,- 
000  to  $30,000. 

The  Lucas  County  Lumber  &  Sup- 
ply Co.,  Toledo,  $10,000  to  $50,000. 

Decreases 

The  Big  Vein  Coal  Co.,  Cleveland. 
$107,000  to  $100,000. 

The  Big  Vein  Coal  Co.,  Cleveland, 
$100,000  to  $10,000. 

The  Saw  Sales  Co.,  Cleveland,  $5,- 
OOOto  $15,000. 
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No.  2493— In  the  Matter  of  the  Application  of  The  Ohio  Motor  Bus 
Company,  Incorporated  1922,  for  Consent  and  Authority  to  Issue 
and  Dispose  of  Capital  Stocks^ — ^Prayer  Granted. 


(Dated  March  15,  1922.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application  of  The  Ohio  Motor  Bus  Com- 
pany, (a  corporation  duly  organized,  in  the  year  1922,  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ohio),  asking  the 
consent  and  authority  of  the  Commission  to  issue  and  dispose  of 
$160,000.00,  par  value  of  common  capital  stock  and  $320,000.00,  par 
value,  of  eight  per  cent,  preferred  capital  stock,  the  proceeds  aris- 
ing from  the  sale  thereof  to  be  used : 

To  pay  the  consideration  for  all  the  property,  rights 
and  other  assets  of  The  Ohio  Motor  Bus  Com- 
pany, incorporated  in  the  year  1921,  the  pur- 
chase of  which,  by  the  applicant,  was  duly  con- 
sented to  and  authorized  by  the  order  this  day 
made  and  entered  in  proceeding  No.  2492 $  45,500.00 

To  purchase  47  additional  motor  buses,  at  the  con- 
tract price  of  $6,500.00  each 305,500.00 

To  pay  the  applicant's  incorporation  fees  and  other 

organization  expenses 25,000.00 

To  provide  general  office  equipment  and  a  working 

capital  24,000.00 

The  Commission  being  fully  advised  in  the  premises,  finds : 

That,  for  purchase  and  sale  purposes,  the  value  of  all  the 
property,  rights  and  other  assets  of  The  Ohio  Motor  Bus 
Company,  incorporated  in  the  year  1921,  the  purchase  of 
which,  by  applicant,  was  duly  consented  to  by  order  this  day 
made  and  entered  in  proceeding  No.  2492,  is  the  sum  of  $45,- 
500.00; 

That  the  applicant's  project  of  establishing  and  operat- 
ing lines  of  motor  buses  has  developed  to  the  point  where  its 
immediate  regular  and  reserve  requirements  may  be  met  by 
the  provision,  in  addition  to  the  seven  buses  to  be  acquired 
with  the  property  of  The  Ohio  Motor  Bus  Company,  incorpor- 

587 


688  Department  Refobts 

ated  in  the  year  1921,  of  twenty-nine  of  the  buses,  contracted 
for  a  a  price  of  $6,500.00  each ; 

That  a  reasonable  allowance  for  the  applicant's  incorpora- 
tion fee  and  other  organization  expenses  will  be  the  sum  of 
$20,000.00; 

That  the  requirements  of  the  applicant  for  furniture  and 
other  office  equipment  should  be  met  with  the  expenditure 
of  $500.00 ; 

That,  at  this  time,  the  sum  of  $15,500.00  should  provide 
the  applicant  with  an  adequate  working  capital ; 

That  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $108,000.00  and  its  eight  per  cent,  preferred  capi- 
tal stock  of  the  par  value  of  $216,000.00  is  reasonably  required, 
and  the  money  to  be  procured  thereby,  now  necessary  for  the 
acquisition  of  property,  the  provision,  extension  and  improve- 
ment of  facilities,  the  payment  and  dischage  of  indebt^iness, 
and  the  maintenance  and  improvement  of  applicant's  service 
as  aforesaid,  and 

That  the  consideration  of  said  application  in  so  far  as  it 
asks  consent  and  authority  to  issue  and  dispose  of  additional 
capital  stocks  should  be  deferred  pending  the  showing  by  the 
applicant  of  the  development  of  its  project  to  the  point  where 
further  and  additional  facilities  are  required, 

and  is  satisfied  that,  at  this  time,  consent  and  authority  should  be 
granted  for  the  issue  and  disposition  of  common  capital  stock  of  the 
par*  value  of  $108,000.00  and  preferred  capital  stock  of  the  par  value 
of  $216,000.00.    It  is,  therefore, 

Ordered,  That  said  The  Ohio  Motor  Bus  Company,  incorporated 
in  the  year  1922,  be,  and  hereby  it  is  authorized  to  issue  its  common 
capital  stock  of  the  par  value  of  one  hundred  and  eight  thousand 
dollars  ($108,000.00)  and  its  eight  per  cent,  preferred  capital  stock 
of  the  par  value  of  two  hundred  and  sixteen  thousand  dollars  ($216,- 
000.00),  and  that  said  capital  stocks  be  sold  for  the  highest  price 
obtainable  but  not  less  than  the  par  value  of  said  common  capital 
stock  nor  less  than  seventy-five  per  centum  of  the  par  value  of  said 
preferred  capital  stock.    It  is  further 

Ordered,  That  any  discount  arising  from  a  sale  of  said  preferred 
capital  stock  for  less  than  the  par  value  thereof  be  extingruished 
pursuant  to  the  rules  and  regulations  heretofore  prescribed  by  this 
Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capital 
stocks  be,  by  applicant,  devoted  to  and  used  for  the  /oUowing^  pur- 
poses, and  no  others,  to-wit : 
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The  payment  of  the  consideration  for  all  the  prop- 
erty, rights  and  other  assets  of  The  Ohio  Motor 
Bus  Company,  incorporated  in  the  year  1921, 
the  purchase  and  acquisition  of  which,  by  the 
applicant,  das  duly  consented  to  and  authorized 
by  the  order,  this  day  made  and  entered  in  pro- 
ceeding No.  2492 $  45,500.00 

The  payment  of  applicant's  incorporation  fee  and 

other  organization  expenses  20,000.00 

The  purchase  of  furniture  and  other  office  equip- 
ment           500.00 

The  purchase  of  twenty-nine  (29)  new  buses  at  the 

contract  proce  of  $6,500.00  each 188,500.00 

To  be  used  as  a  working  capital 15,000.00 

$270,000.00 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stocks  and,  in  reasonable  detail,  the  expenditure  of  the  pro- 
ceeds thereof  pursuant  to  the  terms  and  conditions  of  this  order. 
It  is  further 

Ordered,  That  the  finding  hereinbefore  set  forth  as  to  the  value 
of  said  property  to  be  acquired  of  The  Ohio  Motor  Bus  Company, 
incorporated  in  the  year  1921,  shall  not  be  binding  upon  this  Com- 
mission in  any  future  proceeding  involving  the  subjects  of  rates 
and/or  service.    It  is  further 

Ordered,  That  the  further  consideration  of  said  application,  in 
so  far  as  it  asks  consent  and  authority  to  issue  and  dispose  of  addi- 
tional capital  stock  be,  and  hereby  the  same  is  deferred  pending 
the  further  showing  by  the  applicant  of  its  requirement  for  addi- 
tional facilities  and  equipment. 

ji 

No.  2492— In  the  Matter  of  the  Joint  AppHcation  of  The  Ohio 
Motor  Bus  Company,  Incorporated  1921,  and  The  (Hiio  Motor 
Bus  Company  Incorporated  1922,  to  Sell  and  Buy  Property.-— 
Prayer  Granted.  

(Dated  March  15,  1922.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  joint  application  of  The  Ohio  Motor  Bus 
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Company,  (a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Ohio  in  the  year  1921,  and  Hie 
Ohio  Motor  Bus  Company,  (a  corporation  duly  organized  in  the 
year  1922  and  existing  under  and  by  the  virtue  of  the  laws  of  the 
State  of  Ohio),  asking  the  consent  to  and  approval,  by  this  Commis- 
sion, of  the  sale  by  said  first  named  applicant  and  the  purchase  and 
acquisition  by  the  latter  of  all  the  property,  rights  and  other  assets 
of  said  The  Ohio  Motor  Bus  Company,  incorporated  in  the  year  1921. 
The  Commission  being  fully  advised  in  the  premises,  finds: 

That,  for  purchase  and  sale  purposes,  the  value  of  all  the 
property,  rights  and  other  assets  of  The  Ohio  Motor  Bus  Com- 
pany, incorporated  in  the  year  1921,  in  the  sum  of  ^5,500.00, 
and 

That  the  public  will,  upon  such  sale  and  purchase  of  said 
property,  be  furnished  adequate  service  for  a  reasonable  and 
just  rate«  rental,  toll  or  charge  therefore, 

and  is  satisfied  that, consent  and  authority  for  the  sale  and  pur- 
chase of  said  property  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Ohio  Motor  Bus  Company,  incorpor- 
ated in  the  year  1921,  be,  and  hereby  it  is  authorized  to  seU  and 
convey  all  of  its  property,  rights  and  other  assets  to  The  (Mo 
Motor  Bus  Company,  incorporated  in  the  year  1922 ;  and  said  The 
Ohio  Motor  Bus  Company,  incorporated  in  the  year  1922,  hereby  is 
authorized  to  purchase  and  acquire  said  property  and  to  pay  there- 
for the  agreed  consideration  of  forty-five  thousand,  five  hundred 
dollars.    It  is  further 

Ordered,  That,  forthwith  upon  the  exercise  of  the  authority 
herein  granted,  the  applicants  file  with  this  Commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration  of 
service  within  the  territory  now  served  by  means  of  said  pr(^)erty. 
Is  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  consent 
to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means 
of  said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
the  value  of  said  property,  rates  and  service,  or  the  acquiescence 
in  the  passing  of  said  agreed  consideration  be  binding  upon  this 
Commission  in  any  future  proceeding  involving  the  subjects  of  rates 
and/or  service. 
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No.  2423 — ^In  the  Matter  of  the  Application  of  The  Doylestown 
Electric  Light  and  Power  Company  for  Consent  and  Authority 
to  Issue  and  Dispose  of  Capital  Stocka — ^Player  Granted. 


(Dated  March  13,  1922.) 

This  day,  (it  appearing  to  the  Commission  from  the  verified 
allegations  in  said  application  and  the  sworn  statements  and  ex- 
hibits filed  in  connection  therewith,  and  other  documentary  evi- 
dence submitted,  that  the  taking  of  oral  testimony  herein  is  un- 
necessary), this  matter  came  on  for  consideration  upon  the  appli- 
cation of  The  Doyelstown  Electric  Light  and  Power  Company,  (a 
corporation  duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Ohio) ,  asking  the  consent  and  authority  of  the 
Commission  to  issue  and  dispose  of  $13,400.00,  par  value,  of  seven 
per  cent,  preferred  capital  stock  and  $6,600.00,  par  value,  of  com- 
mon capital  stock,  the  proceeds  arising  from  the  sale  thereof  to 
be  used  to  provide  the  equipment  a  comprehensive  electrical  utility, 
distributing  energy,  procured  from  The  Northern  Ohio  Traction 
and  Light  Company  at  Barberton,  Ohio,  in  and  about  the  village  of 
Doylestown,  and  to  furnish  a  working  capital. 

The  Commission,  being  fully  advised  in  the  premises  finds 

from  the  pleadings  and  exhibits  filed  herein  and  its  independent 

inquiry  and  investigation  thereupon: 

That  the  applicant  has  under  contract  or  in  contemplation 
the  construction  and  operation  of  an  electrical  utility  distri- 
buting energy,  purchased  from  The  Northern  Ohio  Traction 
and  Light  Company  at  Barbertin,  Ohio,  to  the  public  and  its 
consumers  in  and  about  the  village  of  Doylestown,  Ohio,  the 
cost  of  which  the  Commission  estimates  at  the  following  sums : 

Substations  at  beginning  of  transmission  line $     524.62 

Transmission  line  from  substation  to  Doyleston 1,738.14 

Distribution  system  in  Doylestown 8,576.69 

Transformers,  service  and  meters,  Doylstown 3,451.19 

$14,290.64 

Engineering  and  organization 1,500.00 

Working  capital 800.00 

Extension  and  betterments  to  plant  as  now 

contracted 1,200.00 

$17,790.64 
and 

That  the  issue  of  applicant's  common  capital  stock  of  the 
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par  value  of  $6,000.00  and  its  preferred  capital  stock  of  the 
par  value  of  $12,000.00  is  reasonably  required  and  the  money 
to  be  procured  thereby  necessary  for  the  construction,  com- 
pletion, extension  and  improvement  of  applicant's  facilities  as 
aforesaid, 

and  is  satisfied  that  consent  and  authority  for  the  issue  and  dis- 
position of  applicant's  common  capital  stock  of  the  par  value  of 
$6,000.00  and  its  preferred  capital  stock  of  the  par  value  of  $12,- 
000.00  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Doyelstown  Electric  Light  and  Power 
Company  be,  and  hereby  it  is  authorized  to  issue  its  common  capi- 
tal stock  of  the  par  value  of  six  thousand  dollars  ($6,- 
000.00)  and  its  seven  per  cent,  preferred  capital  stock  of  the  par 

value  of  twelve  thousand  dollars  ($12,000.00),  and  that  said  capi- 
tal stock  be  sold  for  the  highest  price  obtainable  but  not  less  than 
the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be,  by  the  applicant,  devoted  to  and  used  for  the  follow- 
ing purposes,  and  no  others,  to-wit: 

To  provide  a  substation  at  the  beginning  of  trans- 
mission line  $     524.62 

Constructing  transmission  line  from  substation  to 

Doylestown  1,738.14 

Constructing  distribution  system  in  Doyelstown 8,576.69 

Purchasing  and  providing  transformers,  service  and 

meter  in  Doylestown 3,451.19 

$14,290.64 

Engineering  and  organization 1,600.00 

Working  capital  : 800.00 

To  provide  extensions  and  betterments 1,200.00 

$17,790.64 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar,  semi-annual  period  of  the  issue  and  disposition  of  said 
capital  stock  and  in  full  detail,  of  the  expenditure  of  the  proceeds 
thereof  pursuant  to  the  terms  and  conditions  of  this  order. 

And  it  appearing  further  that  the  estimates  of  said  project, 
as  submitted  by  the  applicant,  included  $1,577.76  for  the  changing 
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of  a  line  of  The  Northern  Ohio  Traction  and  Light  Company,  title 
to  which  would  remain  with  said  last  named  company,  and  $612.18 
excessive  allowances  for  engineering  and  organization  expenses,  it 
is  further. 

Ordered,  That  said  application,  in  so  far  as  it  asks  consent  and 
authority  to  issue  and  dispose  of  i^ix  hundred  dollars  additional  par 
value  of  common  capital  stock  and  one  thousand,  four  hundred 
dollars  additional  par  value  of  preferred  capital  stock,  be  and 
hereby  the  same  is  denied. 


ATTORNEY  GENERAL 


Section  5364  of  the  General  Code  is  Unconstitutional. — Secti<m  5353 
of  the  General  Code  is  Constitutional,  but  Property  to  Which 
it  Relates,  in  Order  to  be  Exempt  From  Taxation,  Must  not  Only 
belcHig  to  an  Institution  of  Public  Charity  Only,  but  Must  be  De- 
voted to  the  Publicly  CharitaMe  Use. 


No.  2924~(Opinion  Dated  March  10,  1922.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :     The  Commission  recently  requested  the  opinion  of 
this  department  as  follows : 

"In  the  recent  decision  of  the  Supreme  Court  in  the  case 
of  Wilson  vs.  Licking  Aerie  of  Eagles,  it  was  held  that  the 
property  of  this  organization  is  not  exempt  from  taxation  and 
the  court  also  made  some  observations  with  reference  to  Sec- 
tions 5353  and  5364  G.  C. 

The  Commission  requests  your  opinion  as  to  the  effect  of 
this  decision  on  the  validity  of  these  sections,  and  also  as  to 
what  institutions  of  'public  charity  or  institutions  used  exclus- 
ively for  charitable  purposes'  or  what  institutions  other  than 
those  of  a  charitable  nature,  are  now  exempt  from  taxation." 

The  following  is  quoted  from  the  syllabus  and  opinion  in  the 
case  referred  to : 

*'2.  The  provision  in  Section  2,  Article  XII  of  the  consti- 
tution, that  institutions'  used  exclusively  for  charitable  pur- 
poses ♦  *  *  may,  by  general  laws,  be  exempted  from  taxation/ 
does  not  authorize  the  general  assembly  to  exempt  from  taxa- 
tion the  property  of  benevolent  organizations  not  used  ex- 
clusively for  charitable  purposes." 

"The  defendant  in  error  contends  that  its  real  estate 
described  in  the  petition  is  exempt  from  taxation  by  the  pro- 
visions of  Sections  5364  and  5353,  General  Code. 

The  pertinent  part  of  Section  5364  is  as  follows :  'Real  or 
personal  property  belonging  to  *  *  *  a  religious  or  secret 
benevolent  organization  maintaining  a  lodge  system  *  *  ♦ 
shall  not  be  taxable  and  the  trustees  of  any  such  organization 
shall  not  be  required  to  return  or  list  such  property  for  tax- 
ation.' 

Section  5353,  General  Code,  reads:  'Lands,  houses  and 
other  buildings  belonging  to  a  county,  township,  city  or  vill- 
age, used  exclusively  for  the  accomodation  or  support  of  the 
poor,  or  leased  to  the  state  or  any  political  subdivision  thereof 
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for  public  purposes,  and  property  belonging  to  institutions 
of  public  charity  only,  shall  be  exempt  from  taxation.' 

Section  2,  of  Article  XII,  of  the  constitution,  prior  to  the 
amendment  in  September,  1912,  contained  the  following  pro- 
visions: 'Laws  shall  be  passed,  taxing  by  uniform  rule,  all 
moneys,  credits,  investments  in  bonds,  stocks,  joint  stock 
companies,  or  otherwise ;  and  also  all  real  and  personal  property 
according  to  its  true  value  in  money,  *  *  ♦  but  burying 
grounds,  public  school  houses,  houses  used  exclusively  far 
public  worship,  institutions  of  purely  public  charity,  *  »  ♦ 
may,  by  general  laws,  be  exempt  from  taxation.' 

In  September,  1912,  that  section  of  the  constitution  was 
amended.  The  amendment  changed  the  phrase  institutions  of 
purely  public  charity'  and  substituted  for  it  the  phrase  'insti- 
tutions used  exclusively  for  charitable  purposes/  and  Provided 
that  they  may  by  general  laws  be  exempt  from  taxation. 

In  Myers,  Treas.,  v.  Rose  Institute,  92  Ohio  St.,  p.  238, 
the  same  section  of  the  constitution  as  it  stood  prior  to  the 
amendment  in  September,  1912,  was  involved  and  the  phrase 
'institutions  of  purely  public  charity'  was  considered. 

The  decisions  of  this  court  touching  the  subject  were 
examined  and  it  was  found  that  it  has  been  constantly  recog- 
nized and  held  by  this  court  that  the  phrase  'institutions  of 
purely  public  charity'  was  a  broad  one  and  that  the  terms 
might  be  applied  by  the  legislature  to  the  organization  which 
administered  the  charity  or  to  the  establishment,  the  physical 
property  or  buildings,  in  which  its  operations  are  carried  on. 

'The  term  "institution"  is  sometimes  used  as  descriptive 
of  the  establishment  or  place  where  the  business  or  operations 
of  a  society  or  association  is  carried  on;  at  other  times  it  is 
used  to  designate  the  organized  body.  *  ♦  *  As  used  in  the 
constitutional  provision,  the  term  may  be  applied  by  legislation 
in  either  sense.'  Gerke  v.  Purcell,  25  Ohio  St.,  242 ;  Humphries 
V.  Little  Sisters  of  the  Poor,  29  Ohio  St.,  201 ;  Library  Assn. 
V.  Pelton,  36  Ohio  St.,  253 ;  Davis  v.  Camp  Meeting  Assn.,  57 
Ohio  St.,  257 ;  Little  Treas.  v.  U.  B.  Seminary,  72  Ohio  St.,  417. 

The  change  in  the  respects  referred  to  made  by  the  amend- 
ment in  1912  to  this  section  was  discussed  in  State  ex  rel.  v. 
J\ilton,  99  Ohio  St.,  183.  It  is  there  said :  'This  phrase  (insti- 
tutions of  purely  public  charity)  was  included  in  the  original 
section  as  adopted  in  the  constitution  of  1851.  From  time  to 
time,  covering  a  period  of  over  60  years,  it  had  received  the 
consideration  of  this  court  in  a  number  of  cases,  and  the  dis- 
I)osition  of  the  general  assembly  was  towards  the  passage  of 
laws  enlarging  exemptions  which  had  been  permitted  under 
that  provision.  Serious  question  as  to  the  extent  of  exemp- 
tions allowable  under  this  clause  to  be  raised. 

'At  the  time  of  the  making  of  the  original  constitutions 
the  provision  named  was  doubtless  sufficient  to  meet  the  re- 
quirements.   As  the  state  grew  and  expanded  new  relations 
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grew  up.  There  came  to  be  great  benevolent  and  fraternal 
societies  and  orders  in  our  midst,  which  maintained  hospitals, 
homes  and  institutions  for  the  care  and  maintenance  of  their 
aged  and  infirm  members,  their  widows  and  orphan  children. 
But  for  them,  much  of  the  charitable  work  of  these  organiza- 
tions would  have  to  be  done  by  the  state  itself. 

This  phase  of  the  development  of  our  social  fabric  is  only 

one  of  many  gratifying  and  similar  elements  in  our  growth. 

*  *  * 

'When  the  constitutional  convention  met  in  1912,  in  re^ 
sponse  to  this  great  benevolent  spirit  and  to  a  compelling 
sense  of  justice  toward  those  maintaining  such  institutions, 
the  phrase  "institutions  of  purely  public  charity"  was  changed 
so  that  it  should  read  ''institutions  used  exclusively  for  charit- 
able purposes.''  This  clause  includes  the  institutions  to  which 
we  have  referred.  They  are,  in  many  cases,  not  purely  public 
charities,  yet  they  devote  themselves  exclusively  to  charit^le 
purposes.  Under  the  1850  provision  they  would  not  be  en« 
titled  to  the  exemption.  Under  the  1912  provision,  of  course, 
they  would.' 

The  pertinent  part  of  Section  2,  of  Article  XII  of  the 
constitution  as  now  in  force  is  as  follows:  'Laws  shall  be 
passed,  taxing  by  a  uniform  rule,  all  moneys,  credits,  invest- 
ments in  bonds,  stocks,  joint  stock  companies,  or  otherwise; 
and  also  *all  real  and  personal  property  according  to  its  true 
value  in  money,  *  *  *  institutions  used  exclusively  for  charit- 
able purposes,  public  property  used  inclusively  for  any  public 
purpose,  and  personal  property  to  an  amount  not  exceeding  in 
value  five  hundred  dollars,  for  each  individual,  may,  by  general 
laws  be  exempted  from  taxation.' 

In  view  of  these  constitutional  and  statutory  provisions 
and  the  decisions  of  this  court  construing  them,  is  the  real 
estate  of  the  defendant  in  error  exempt  from  taxation?  Is 
it  shown  by  the  record  that  it  is  an  institution  used  exclus- 
ively for  charitable  purposes  ? 

(The  court  here  quotes  from  the  record  to  show  that  the 
property  in  question  was  used  primarily  for  the  comfort  and 
convenience  of  the  members  of  the  order,  though  there  was 
a  fund  which  after  being  first  dedicated  to  the  relief  of  widows 
and  orphans  of  members  of  the,  order,  was  available  for  public 
donations  as  determined  upon  by  the  local  organization  within 
the  order.) 

From  this  undisputed  evidence  we  are  clearly  convinced 
that  it  cannot  be  said  that  the  defendant  in  error  and  the 
real  estate  described  in  the  petition  is  an  'institution  used 
exclusively  for  charitable  purposes.'  It  would  not  be  com- 
petent for  the  legislatures  to  enact  .a  statute  exempting  the 
property  of  the  organization  from  taxation  unless  it  was  shown 
to  be  an  institution  used  exclusively  for  charitable  piu*poses. 
The  constitution  itself  determines  the  question  in  this  case  in 
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the  light  of  the  undisputed  evidence  as  to  the  nature  of  the 
defendant  in  error  and  the  use  made  of  its  property. 

What  has  been  said  would  be  sufficient  to  dispose  of  the 
case  we  have  before  us.  However,  the  defendant  in  error  re- 
lies on  statutory  provisions.  Those  provisions  are  included 
in  Section  5364,  General  Code,  viz :  'Real  or  personal  property 
belonging  to  *  *  *  a  religious  or  secret  benevolent  organiza- 
tion maintaining  a  lodge  system  *  *  *  shall  not  be  t^able.' 
And  in  Section  5353,  General  Code, .  'property  belonging  to 
institutions  of  public  charity  only,  shall  be  exempt  from  taxa- 
tion.' 

Section  5364,  General  Code,  was  enacted  before  the  adop- 
tion of  the  amendment  in  1912,  but  it  is  contended  by  the  de- 
fendant in  error  that  even  if  the  quoted  provision  in  that 
section  was  unconstitutional  when  enacted  because  it  covers 
institutions  not  of  purely  public  charity,  yet  it  would  be  valid 
under  the  amended  section  of  the  constitution  and  that  it  is 
preserved  by  the  schedule  adopted  in  1912,  which  provides 
that  'AH  laws  then  in  force,  not  inconsistent  therewith  shall 
continue  in  force  until  amended  or  repealed. 

It  is  declared  in  Sutherland  Statutory  Construction,  2nd 
Edition,  Section  107,  that  an  after  acquired  power  cannot  ex 
proprio  vigore  validate  a  statute  void  when  enacted. 

And  in  the  recent  case  of  Newberry  v.  United  States,  de- 
cided in  May  last,  the  Federal  Supreme  Court  held  that  'The 
validity  of  the  Federal  Corrupt  Practice  Act  antedating  the 
17th  amendment  must  be  tested  by  powers  possess^  by 
congress  at  the  time  of  its  enactment.  An  after  acquired 
power  cannot  ex  proprio  vigore  validate  a  statute  void  when 
enacted.' 

But  even  if  the  section,  as  it  now  qtands,  were  re-enacted 
it  could  not  exempt  the  property  of  any  organization  not  used 
exclusively  for  charitable  purposes.  The  same  observation 
must  be  made  concerning  the  provisions  of  Section  5353, 
General  Code,  which  was  enacted  after  the  amendment  in 
1912,  viz :  'property  belonging  to  institutions  of  purely  public 
charity  only,  shall  be  exempt.'  Such  property  can  only  be  exempt 
under  the  constitution  when  ysed  exclusively  for  charitable 
purposes. 

Under  the  amendment  adopted  in  1912,  the  hospitals, 
homes,  asylums  and  institutions  for  the  care  and  maintenance 
of  the  aged  and  infirm  members,  their  widows  and  orphan 
children,  of  the  great  benevolent  and  fraternal  societies  which 
have  grown  up  in  our  midst,  the  last  fifty  years,  may  of 
course  be  exempt  from  taxation  by  general  laws  to  that  effect. 
Such  institution  while  not  purely  public  charities,  yet  are  de- 
voted exclusively  to  charitable  puii)oses. 

As  we  have  shown,  there  has  been  a  growing  disposition 
by  the  constitution  makers  and  the  legislature  to  exempt 
property  devoted  to  that  end.    It  'is  not  only  necessary  that 
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the  exemptions  be  made  by  general  laws,  but  the  laws  must 
conform  to  the  constitution.  The  lesfislators  should  exercise 
its  authority  to  the  fullest  extent  within  the  constitution  to 
courage  these  worthy  organizations  in  the  accomplishment 
of  their  object,  but  it  is  not  within  the  court's  power  to  ex- 
tend exemptions  beyond  the  authority  granted  by  the  consti- 
tution or  the  acts  of  the  legislature  passed  pursuant  thereto. 
The  constitution  is  the  superior  law  and  the  ultimate  criterion. 
The  court's  sole  duty  is  to  enforce  it. 

Therefore,  the  judgment  of  the  court  of  appeals  will  be 
reversed  and  the  cause  remanded  to  that  court  with  instruc- 
tions to  dismiss  the  petition  of  the  plaintiff  below." 

Section  5364  of  the  General  Code  is  only  partly  quoted  in  the 
above  opinion.    It  provides  in  full  as  follows : 

"Real  or  personal  property  belonging  to  an  incorporated 
post  of  the  grand  army  of  the  republic,  union  veterans  union, 
grand  lodge  of  free  and  accepted  masons,  grand  lodge  of  the 
independent  order  of  odd  fellows,  grand  lodge  of  the  knights 
of  pythias,  association  for  the  exclusive  benefit,  use  and  care 
of  aged,  infirm  and  dei)endent  women,  a  religious  or  secret 
benevolent  organization  maintaining  a  lodge  system,  and  in- 
corporated association  of  ministers  of  any  church,  or  incor- 
porated association  of  commercial  traveling  men,  an  associa- 
tion which  is  intended  to  create  a  fund  or  is  used  or  Intended 
to  be  used  for  the  care  and  maintenance  of  indigent  soldiers  of 
the  late  war,  indigent  members  of  said  organizations,  and  the 
widows,  orphans  and  beneficiaries  of  the  deceased  members 
of  such  organizations,  and  not  operated  with  a  view  to  profit 
or  having  as  their  principal  object  the  issuance  of  insurance 
certificates  of  membership,  and  the  interest  or  income  derived 
therefrom,  shall  not  be  taxable,  and  the  trustees  of  any  such 
organizations  shall  not  be  required  to  return  of  list  such  prop- 
erty for  taxation." 

This  section  was  enacted,  as  the  court  states,  prior  to  the 
amendment  of  the  constitution  in  1912,  and  at  a  time  when  the 
constitution  permitted  the  exemption  of  "institutions  of  purely 
public  charity"  only.  Without  going  through  the  list  of  organiza- 
tions mentioned  in  Section  5364,  it  is  rather  clear  that  most  of 
them  however  charitable  their  activities  might  be,  are  not  institu- 
tions of  "purely  public  charity."  It  will  not  be  necessary  to  refer 
to  decisions  to  establish  these  elementary  distinctions.  While  the 
opinion  of  the  court  studiously  refrains  from  definitely  holding 
that  Section  5364  which  on  this  reasoning  must  have  been  regarded 
as  unconstitutional  prior  to  1912  still  remained  unconstitutional 
after  the  permissive  amendment  of  Article  XII,  Section  2,  yet  the 
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intimations  to  that  effect  in  the  opinion  are  very  strong,  particu- 
larly the  quotation  from  Sutherland  on  Statutory  Construction  and 
the  reference  to  Newberry  v.  The  United  States.  In  this  connection, 
the  Commission  is  reminded  that  a  former  attorney  general  went 
into  this  very  question  in  an  opinion  found  in  the  Annual  Report 
of  the  Attorney  General  for  the  year  1914,  volume  1,  page  1051,  and 
came  to  the  conclusion  that  Section  5364  was  unconstitutional,  and 
was  not  validated  in  any  respect  by  the  subsequent  amendment  of 
Article  XII,  Section  2,  authorizing  enlarged  e;cemptions.  The  reas- 
sons  for  this  conclusion  in  addition  to  those  suggested  in  the  opin- 
ion of  the  court  in  the  recent  case  under  examination,  are  that  the 
exemption  provisions  of  Article  XII,  Section  2,  are  with  one  excep- 
tion permissive  only,  and  that  the  legislature  not  having  availed 
itself  of  its  permission  to  enlarge  exemptions  in  favor  of  charitable 
institutions,  since  it  was  empowered  to  do  so.  Section  5364,  which 
was  passed  at  a  time  when  that  authority  was  lacking,  could  acquire 
no  new  validity  from  the  permission  thus  extended. 

In  view  of  the  reasoning  in  the  Eagles  case,  this  department 
sees  no  reason  for  departing  from  its  former  holding  on  this  point. 

The  Commission  is  therefore  advised  that  Section  5364  of  the 
General  Code  is  entirely  unconstitutional,  it  being  impossible  to 
separate  those  parts  of  it  that  might  have  been  justified  by  the 
constitution  prior  to  1912  from  those  parts  of  it  which  are  clearly  in 
contravention  thereof. 

As  a  matter  of  fact,  it  is  felt  that  the  reasoning  of  the  recent 
case  would  justify  also  the  conclusion  that  the  section  is  unconsti- 
tutional under  the  amended  constitution,  but  it  is  unnecessary  to 
go  into  that  question  in  view  of  the  conclusion  already  reached. 

With  respect  to  Section  5353  of  the  General  Code,  however, 
the  question  is  entirely  different.  Though  this  section  has  been 
amended  since  Article  'XII,  Section  2,  was  passed  in  1912,  it  still 
uses  the  phrase  "institutions  of  public  charity  only*'  which  is  the 
Jair  equivalent  of  "institutions  of  purely  public  charity,"  instead  of 
"institutions  used  exclusively  for  charitable  purposes"  in  accord- 
ance with  the  language  of  Section  2  of  Article  XII  as  amended.  In 
other  words,  though  the  constitution  has  been  changed,  the  fair 
import  of  Section  5353  is  such  as  that  it  has  not  been  changed.  It 
stands  thto  just  as  it  stood  prior  to  the  amendment.  As  a  matter 
of  fact,  the  language  "public  charity  only"  in  lieu  of  "purely  public 
charity"  was  in  the  section  when  the  constitution  was  amended  in 
1912,  the  change  having  been  made  in  the  codification  of  1910. 
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Other  changes  made  in  the  section  of  which  Section  5S63  was  a 
part  at  the, same  time,  ^  this  change,  gave  rise  to  the  question 
discussed  in  Myers  v.  Rose  Institute,  92  O.  S.  238  and  Rose  Insti- 
tute V.  Myers,  92  0.  S.  262.  Those  cases  stand  then  as  an  author- 
itative interpretation  of  the  section  so  far  as  the  present  question  is 
concerned,  for  the  change  made  in  103  O.  L.  548,  is  immaterial. 

In  Myers  v.  Rose  Institute  and  Rose  Institute  v.  Myers,  supra, 
Section  6353  was  not  held  invalid,  but  was  -merely  given  an  inter- 
pretation consistent  with  the  constitution.  The  interpretation  given, 
in  the  language  of  the  syllabi  is  as  follows : 

Section  5353,  General  Code,  when  enacted  and  when  this 
suit  was  brought,  was  within  the  authority  granted  to  the 
general  assembly  by  Section  2,  Article  XII  of  the  constitution, 
as  then  in  force,  and  exempted  from  taxation  the  personal 
property  of  institutions  of  purely  public  charity,  including 
endowment  funds  which  belong  exclusively  to  them  and  which, 
with  the  income  arising  therefrom,  are  devoted  solely  to  their 
support."  .  (Page  238.) 

'The  real  estate  belonging  to  an  institution  of  purely 
public  charity  is  exempt  from  taxation  only  when  used  ex- 
clusively for  charitable  purposes,  and  if  such  real  estate  is 
rented  for  commercial  and  residence  purposes  it  is  not  exempt, 
although  the  income  arising  from  such  use  is  devoted  to  the 
purpose  of  charity."     (Page  252.) 

In  these  cases  the  question  as  to  what  charitable  uses  are  pub- 
lic and  what  are  not  public  was  not  involved,  but  a  long  line  of 
cases  preceding  these  cases  has  drawn  the  distinction  which  has 
already  been  stated.    See: 

Morning  Star  Lodge  v.  Hayslip,  23  0.  S.  144 ; 

Grerke  v.  Purcell,  25  O.  S.  229; 

Little  V.  Seminary,  72  O.  S.  417 ; 

Library  Association  v.  Pelton,  36  O.  S.  253. 

This  being  the  meaning  of  Section  5353  at  the  time  it  was 
amended,  and  the  language  of  the  section  remaining  the  same,  it 
is  not  believed  that  the  changes  in  the  constitution  made  subse- 
quent to  the  time  when  the  present  words  got  into  the  statute,  can 
affect  the  meaning  of  the  statute.  The  proposition  that  the  mean- 
ing of  a  statute  is  unaffected  by  a  subsequent  constitutional  change 
is  even  clearer  than  the  other  proposition  hereinbefore  referred  to 
that  its  validity  is  no  so  affected. 

It  is  the  opinion  of  this  department,  therefore,  that  Section 
5353  is  a  valid  statute,  and  that  nothing  in  the«opinion  in  the  recent 
case  affects  its  validity. 
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These  observations  seem  to  answer  the  principal  question  sub- 
mitted by  the  Commission.  The  Commission  also  asks  'Vhat  in- 
stitutions of  'public  charity  or  institutions  used  exclusively  for 
charitable  purposes'  or  what  institutions  other  than  those  of  a 
charitable  nature,  are  now  exempt  from  taxation.  This  ^  question 
is  too  general  to  be  made  the  subject  of  an  opinion.  Each  case  in 
which  a  claim  of  exemption  under  Section  5853  of  the  General  Code 
is  advanced,  must  be  considered  on  its  merits.  The  following  ob- 
servations, however,  may  be  made: 

(1)  By  virtue  of  Section  5349,  lands  and  buildings  connected 
with  public  colleges,  academies  and  other  public  institutions  of 
learning,  not  used  with  a  view  to  profit,  are  exempt.  As  suggested 
in  Messrs.  v.  Rose  Institute,  supra,  the  test  here  is  one  of  use.  The 
mere  fact  that  lands  or  buildings  belong  to  a  public  college  or 
academy  are  not  enough.  They  must  also  be  used  for  the.purposes 
of  the  institution  and  not  with  a  view  to  profit.  See  Kenyon  College 
V.  Schnebly,  12  C.  C.  (N.  S.)  1. 

(2)  Section  5353-1  purports  to  exempt  all 

"Property,  real,  personal,  and  mixed,  the  net  income  of 
which  is  used  soley  for  the  support  of  institutions  used  ex- 
clusively for  children's  homes  for  poor  children,  the  real  es- 
tate on  which  said  institutions  are  located,  and  the  buildings 
connected  therewith." 

This  section  is  of  doubtful  constitutionality  in  view  of  the  decision 
in  Rose  Institute  v.  Myers,  supra,  in  so  far  as  it  purports  to  exempt 
real  property  which  is  rented  for  commercial  or  residence  purposes, 
even  though  the  income  be  used  exclusively  or  solely  for  the  support 
of  such  institutions.  It  is  constitutional  so  far  as  a  personal  prop- 
erty, such  as  securities  the  income  of  which  is  so  used,  may  be 
concerned.    Myers  v.  Rose  Institute,  supra. 

(3)  Under  Section  5353  all  property  belonging  to  institutions 
of  public  charity  and  satisfjdng  the  tests  of  use  indicated  by  the 
decisions  above  cited,  is  exempt  from  taxation. 

Section  5365  exempting  property  the  income  from  which  is 
used  for  the  support  of  the  poor  of  a  certain  religious  society,  may 
be  disregarded.  That  section  is  either  unconstitutional  or  its  subject 
matter  covered  by  Section  5353.  Section  5365-1  is  unconstitu- 
tional. It  purports  to  exempt  the  frauds  of  all  fraternal  benefit 
societies.  The  reasoning  of  Wilson  v.  The  Order  of  Eagles  invalid- 
ates this  section. 

Coming  then  to  the  general  language  of  Section  5353,  it  will 
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be  impossible  for  the  reason  above  stated  to  enumerate  all  the  pos- 
sible kinds  of  institutions  of  public  charity  only  without  quoting  or 
citing  the  decisions.  These  tests  may  be  laid  down  in  a  general 
way: 

(1)  The  property  must  belong  to  an  institution,  i.  e.,  some  sort 
of  organization  for  a  definite  purpose.  An  individual  is  not  an  in- 
stitution ;  nor  is  a  group  of  individjaals  not  associated  for  a  definite 
purpose,  such  an  institution. 

(2)  The  purpose  of  the  organization  must  be  charitable.  This 
statement  answers  one  of  the  Commission's  questions,  which  is 
"what  institution  other  than  those  of  charitable  nature  are  now 
exempt  from  taxation.  The  answer  is,  no  institution  not  of  a  charit- 
able nature  is  exempt  from  taxation,  save  those  expressly  mentioned 
in  the  constitution  and  laws,  such  as  houses  of  public  worship,  pub- 
lic school  houses,  burying  grounds,  etc. 

(3)  The  word  "charitable"  is  toi  be  given  a  rather  broad  mean- 
ing and  not  limited  merely  to  the  dispensing  of  alms,  or  direct  re- 
lief of  the  poor.  Thus,  a  library,  a  museum  of  art,  a  school,  an 
athletic  association, — ^all  of  these  have  been  held  to  be  "charities" 
when  they  satisfy  the  test  about  to  be  mentioned.  The  test  is  that 
the  enterprise  is  not  conducted  with  a  view  to  private  gain. 

(4)  The  charity  must  be  public.  While  this  is  no  longer  re- 
quired by  the  constitution,  it  is  still  required  by  Section  5353,  which 
does  not  go  so  far  as  the  constitution  now  permits  the  legislature 
to  go.  That  is  to  say,  the  use  of  the  institution  or  the  benefits  to  be 
derived  from  it  must  be  available  to  all  persons  on  the  same  terms. 
Such  use  may  be  limited  territorily,  as  to  the  inhabitants  of  a  given 
city  or  township.  It  may  be  even  limited  racially,  or  by  any  other 
natural  line  of  cleavage,  but  it  cannot  be  conditioned  by  member- 
ship in  a  particular  society  or  religious  denomination. 

(5)  Returning  to  the  word  "charity,*'  the  term  does  not  in- 
clude other  things  that  are  specifically  mentioned  in  the  constitu- 
tion and  statutes.  Thus  a  church  is  not  a  charitable  institution 
within  the  meaning  of  Section  5353. 

All  these  matters  are  covered  4n  numerous  previous  opinions 
of  this  department.  It  may  be  sufficient  for  the  Commissions  pur- 
poses to  state  that  none  of  such  opinions  on  the  subject  of  exemp- 
tions from  taxation  is  in  an3rwise  affected  by  the  recent  decision. 
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Under  the  Provisions  of  Section  1214  6.  C.  and  )Related  Sections 
Dealing  With  Assessment  of  Lands  in  Connection  With  State  Aid 
Highway  Improyements,  B^iefited  Real  Estate  Within  the  Assess- 
ment Zone  and  Lying  Within  the  Corporate  Limita  of  a  Village  is 
Subject  to  Assessment  Notwithstanding  That  the  Highway  Im- 
proved May  not  Lie  Within  the  Corporate  Limits  of  Such  Village. 


(No.  2914— (Opinion  Dated  March  9,  1922.) 

Hon.  A.  C.  Maxwell,  Pi'osecuting  Attorney,  Zanesville,  Ohio. 

Dear  Sir:  You  have  recently  submitted  for  the  opinion  of 
this  office  a  statement  of  facts  and  inquiry  substantially  as  follows : 

The  National  Road  passes  through  incorporated  village  of 
Norwich.  However,  the  road  itself  is  not  included  within  the  cor- 
porate limits, — the  corporation  consisting  of  strips  about  half  a 
mile  long  and  three  hundred  feet  wide  on  each  side  of  the  roadway, 
specifically  excluding  the  roadway.  In  the  year  1918,  the  section 
of  the  National  Road  passing  through  the  village  was  improved  by 
the  state  under  the  state  aid  plan  upon  application  of  the  county 
commissioners.  The  village  took  no  action  whatever  in  the  matter 
of  the  improvement. 

Your  question  is,  who  should  be  assessed  on  account  of  the  im- 
provement in  question? 

It  is  presumed  that  your  inquiry  has  reference  to  the  point 
whether  lands  within  the  village  are  subject  to  assessment.  The 
answer  is  clearly  in  the  affirmative.  The  matter  of  the  assessment 
is  provided  for  by  Section  1214  G.  C.  and  related  sections;  and  these 
sections  both  in  their  present  form  and  earlier  form  specify  that 
a  certain  percentage  of  the  cost  of  the  improvement  "shall  be  a 
charge  upoi>  the  property  abutting  on  the  improvement"  or,  if  ap- 
propriate action  is  taken  by  the  county  commissioners,  the  assess- 
ment may  be  made  against  "the  real  estate  within  one  half  mile  of 
either  side  of  the  improvement  or  against  the  real  estate  within 
one  mile  of  either  side  of  the  improvement."  Section  1214-1,  enacted 
in  108  O.  L.  478  (504)  also  employs  the  expression  "against  the 
real  estate  situated  within  one  and  one  half  miles  of  either  side 
of  such  improvement." 

The  statutes  in  point  make  no  exemption  of  "property"  or  "real 
estate"  merely  because  it  happens  to  lie  within  the  limits  of  a 
municipal  corporation.  The  real  test  is  not  the  location  of  the  real 
estate,  but  whether  it  is  within  the  assessment  zone  and  benefited 
by  the  improvement. 
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Judicial  authority  exactly  in  point,  in  principle,  is  found  in  the 

case  of  Commissioners  of  Putnam  County  v.  Young,  36  O.  S.,  288, 

a  case  dealing  with  statutes  authorizing  road  improvement  on  the 

plan  of  assessing  benefited  lots  and  lands  within  two  miles  of  the 

contemplated  improvement.    The  third  syllabus  in  that  case  reads 

as  follows: 

.  ''3.  The  'lots  and  lands'  to  be  assessed  to  defray  the  ex- 
pense of  the  improvement  of  a  public  road  authorized  by  said 
commissioners  include  lots  within  the  limits  of  a  municipal 
corporation,  where  the  same  are  within  two  miles  of  the  im- 
provement, and  are  benefited  thereby.'* 

In  the  course  of  thejDpinion  the  court  say  at  page  295 : 

"The  statute  requires  the  viewers  and  engineer  to  report 
for  assessment  all  lots  and  lands  lying  within  two  miles  of  the 
contemplated  improvement,  which,  in  their  judgment,  will  be 
benefited  thereby,  and  which  ought  to  be  assessed  therefor; 
the  said  distance  to  be  computed  in  any  direction  from  either 
side,  end  or  terminus  of  said  road.  An  owner  of  a  viUage  lot 
is  as  much  a  land  owner  as  the  owner  of  a  farm ;  and  in  some 
circumstances  such  lot  may  be  quite  as  much  benefited  by  a 
road  improvement  as  a  parcel  consisting  of  many  acres.  Such 
lots,  being  embraced  within  the  words  of  the  statute,  are  to 
be  held  within  its  meaning  unless,  from  a  consideration  of  all 
its  parts,  a  contrary  intention  appears." 
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No.  17122— William  Rowland  v.  The 
State  of  Ohio.  Error  to  the  Court  of 
Appeals  of  Morgan  county. 

Wanamaker,  J. 

1.  Section  13393,  General  Code,  re- 
lating to  public  dancing  without  a  per- 
mit from  the  mayor  of  a  city  or  vil- 
lage, is  a  valid  and  constitutional  en- 
actment. 

2.  By  virtue  of  that  statute,  the 
mayor  is  vested  with  full  power  and 
authority  to  either  issue  or  refuse  to 
issue  such  a  permit  to  any  and  all 
persons  and  places  within  a  city  or 
village  without  giving  any  reasons 
therefor,  and  such  exercise  of  such 
power  under  such  statute  is  not  an  ar- 
bitraxy  abuse  of  the  statutory  or  con- 
stitutional power. 

Judgment  affirmed. 

Marshall,  C.  J.,  Johnson  and  Mat- 
thias, JJ.,  concur. 

No.  17266 — Frank  T.  Andrews  et  al., 
County  Commissioners,  v.  The  State, 
ex  rel.  Peter  J.  Henry.  Error  to  the 
Court  of  Appeals  of  Cuyahoga  county. 

Wanamaker,  J. 

1.  An  act  cf  the  general  assembly 
providing  for  the  appointment  of  a 
bonding  commissioner  by  the  chief 
justice  or  the  presiding  judge  of  the 
court  of  common  pleas,  and  the  fixing 
of  the  salary  by  such  judge,  is  a  law 
of  a  general  nature,  dealing:  with 
bends  generally  in  criminal  cases, 
their  supervision,  inspection,  and  re- 
cording; and,  being  such  a  law,  the 
Constitution  of  Ohio,  especially  Sec- 
tion 26.  Article  II,  re(|uires  that  it 
shall  have  uniform  operation  through- 
out the  state. 

2.  Such  an  act  limited  only  to  Cuy- 
ahoga county  is  unconstitutional. 

Judgment  affirmed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Robinson,  Jones  and  Matthias,  JJ., 
concur. 

No.  16879— Joseph  Goz  v.  E.  B.  Ten- 
ney,  d.  b.  a.   The  Grey  Express  Cart- 
age Co.     Error  to  the  Court  of  Ap- 
peals cf  Cuyahoga  county. 
Wanamaker,  J. 

In    a    suit    for    personal    injuries 


brought  by  a  guest  of  the  owner  and 
driver  of  a  carriage  against  the  owner 
of  a  motcr  truck  being  driven  by  an- 
other in  the  absence  of  the  owner, 
which  suit  was  based  upon  the  truck's 
collision  with  the  carriage,  the  de- 
fendant denying  the  ownership  of  the 
truck,  the  agency  of  the  driver,  and 
that  the  driver  was  then  and  there 
engaged  in  the  master's  business,  the 
defendant  was  called  as  a  witness  by 
the  plaintiff  for  cross-examination, 
and  was  asked  as  to  a  statement,  oral 
or  written,  he  personally  made  to  an 
insurance  company  touching  the  col- 
lision by  the  truck  then  driven  by  his 
employe  in  and  about  his  business: 
Held:  That  such  evidence  is  relevant 
and  competent  upon  said  issues,  upon 
the  crround  that  such  statement  to  the 
insurance  company  was  a  declaration 
against  interest. 

Judgment  of  the  court  of  appeals  re- 
versed and  that  of  the  court  of  com- 
mon pleas  affirmed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Robinson,  Jones  and  Matthias,  JJ., 
concur. 

No.  17017— The  Board  of  Education 
of  Zaleski  School  District  and  Jenola 
McKibben  v.  A.  A.  Boal.  Error  to  the 
Court  of  Appeals  of  Vinton  county. 

Matthias,  J. 

1.  Where  a  statute  dening  an  of- 
fense designates  one  class  of  persons 
as  subject  to  its  penalties,  all  other 
persons  are  deemed  to  be  exempted 
therefrom. 

2.  The  legislature  having  prohib- 
ited a  member  of  the  board  of  educa- 
tion from  participating  in  the  mak- 
ing of  a  contract  with  a  person  as 
teacher  in  a  public  school  to  whom  he 
or  she  is  related  as  father  or  brother, 
mother  or  sister,  by  express  provi- 
sions of  Section  12932,  General  Code, 
the  courts  are  not  authorized  to  ex- 
tend such  prohibitory  provision  so  as 
to  include  the  relation  of  husband  and 
wife  or  other  relations  not  therein 
specified. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Jones,  JJ., 
concur. 
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Nc.  16992— The  State,  ex  rel.  Wil- 
liam Creager,  v.  Sol.  Billigr,  Auditor. 
Error  to  the  Court  of  Appeals  of 
Henry  county. 

Hough,  J. 

1.  Where  a  warrant  drawn  by  a 
county  auditor  upon  the  county  treas- 
ury to  the  payee  "or  order"  shows  on 
its  face  that  it  is  transferable  only  by 
proper  and  genuine  endorsement  of 
the  payee,  the  degree  of  care  for 
which  the  auditor  is  responsible  in 
the  delivery  of  the  warrant  is  only 
that  ordinarily  used  in  transactions  of 
similar  character  under  modem  busi- 
ness rules  and  customs  in  the  trans- 
fer and  delivery  of  commercial  paper. 

2.  Mandamus  will  not  lie  against 
a  county  auditor  to  compel  him  to  is- 
sue new  warrants  against  a  fund  when 
proper  warrants  had  theretofore  been 
issued  by  him,  payable  to  the  relator 
"or  order,"  when  the  sole  ground  for 
relief  asked  was  the  failure  of  the 
auditor  to  insure  delivery  of  the  orig- 
inal warrants  to  the  payee  in  person. 

Judgment  affirmed. 

Johnson,  Jones  and  Matthias,  JJ., 
concur. 

No.  17098 — ^Industrial  Commission 
of  Ohio  v.  Maud  E.  Dell,  Exrx.  Error 
to  the  Court  of  Appeals  of  Franklin 
county. 

Marshall,  C.  J. 

1.  By  authority  of  the  continuing 
jurisdiction  confered  by  Section  1465- 
86,  General  Code,  the  industrial  com- 
mission may  revoke  an  award  there- 
tofore made,  upon  ascertainment  of 
any  facts  going  to  the  basis  of  the 
claimant's  right,  whenever  in  its  opin- 
ion such  revocation  is  justified. 

2.  Where  in  the  case  of  a  killed 
employe  an  award  has  been  made  to 
the  person  claiming  to  be  his  widow, 
and  it  is  afterward  ascertained  that 
the  decedent  had  a  former  wife  living, 
from  whom  he  had  not  been  divorced, 
it  is  the  duty  of  the  commission  to 
revoke  the  award  already  made  and 
to  make  an  award  to  the  widow  of 
the  lawful  marriage. 

3.  Where  it  is  stipulated  that  both 
marriages  have  been  lawfully  solemn- 
ized and  the  record  is  silent  as  to 
whether  there  has  been  a  divorce  of 
the  parties  to  the  first  marriage  there 
is  a  presumption  that  the  stotus  of 


the  parties  to  the  first  marriage  con- 
tinues, and  the  burden  is  upon  the 
parties  claiming  the  validity  of  the 
second  marriage  to  overcome  such 
presumption. 

4.  The  right  of  a  widow  to  partici- 
pate in  the  state  insurance  fund  is  not 
lost  by  the  death  of  such  widow  be- 
fore an  award  has  been  rendered 
thereon,  but  the  legal  representative 
of  such  widow,  in  the  absence  of  ether 
dependents,  is  entitled  to  an  award 
covering  the  period  from  the  time  of 
the  death  of  the  employe  until  the 
death  of  such  widow. 

Judgment  affirmed. 

Johnson,  Hough,  Wanamaker,  Jones 
and  Matthias,  JJ.,  concur. 


MOnON  DOCKET 

17299— The  Columbus  Transfer  Co. 
V.  Dallas  M.  Dupree.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Franklin  county  to  certify  its  rec- 
ord.   Overruled. 

17312— The  City  of  Portsmouth  v. 
The  Nicola  Building  Co.  Motion  by 
defendant  to  extend  time  for  brief  to 
May  1,  1922,  in  Cause  No.  17312  on 
the  General  Docket.     Sustained. 

17324— David  Ambrose  v.  The  Mi- 
ami Conservancy  District.  Motion  by 
plaintiff  for  temporary  restraining 
order  in  Cause  No.  17324  on  the  Gen- 
eral Docket.    Overruled. 

17325 — The  Pennsylvania  Company 
V.  John  Pestctnik.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its  rec- 
ord.   Overruled. 

17339— The  Trumbull  &  Mahoning 
Water  Co.  v.  Joseph  Carter.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Trumbull  county  to  certify 
its  record.    Overruled. 

17359— George  Bramley  v.  The 
Board  of  Education  of  the  Village 
School  District  of  The  Village  of  In- 
dependence et  al.  Motion  for  an  order 
directing  the  court  of  appeals  of  Cuya- 
hoga county  to  certify  its  recoitL 
Overruled. 

17362— State  of  Ohio  v.  Robert  P. 
Gillette.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Lawrence 
county  to  certify  its  record.  Over- 
ruled. 
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17363 — ^Thomas  R.  Hanawalt  v.  Car- 
negie Steel  Co.  Motion  for  an  order 
directing:  the  Court  of  Anpeals  of  Ma- 
honing: county  to  certify  its  reccrd. 
Overraled. 

17364 — James  W.  Brown  v.  Arthur 
W.  Heintz.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Sum- 
mit county  to  certify  its  record.  Over- 
ruled. 

1736d— The  Young  Men's  Christian 
Association  et  al.  v.  Ora  Davis  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Franklin  county 
to  certify  its  record.    Sustained. 

17416— Harry  S.  Seaman  v.  State 
of  Ohio.  Motion  for  leave  to  file  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Montgomery  county.  Sustained 
(At  Chambers,  March  16,  1922). 

1741d— Richard  H.  Shafer,  doing 
business  under  the  name  and  style  of 
Richard  H.  Shafer  Co.,  et  al.  v.  Henry 
P.  Streicher,  a  taxpayer.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Franklin  county  to  certify  its 
record.    Sustained. 

17394— The  State  of  Ohio  v.  Harry 
Pape.  Motion  for  an  order  directing 
the  Court  cf  Appeals  of  Clermont 
county  to  certify  its  record.  Sus- 
tained. 

17395— The  State  of  Ohio  v.  William 
Wilke.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Clermont 
county  to  certify  its  record.  Sustained. 

17396— The  State  of  Ohio  v.  L.  B. 
Heine.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Clermont 
county  to  certify  its  record.  Sustained. 

17397— State  of  Ohio  v.  Bert  Friend. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Clermont  county 
to  certify  its  record.    Sustained. 

17187— Delia  P.  Parker  v.  John  P. 
Tunison.  Motion  by  plaintiff  for  60 
days  extension  of  time  to  file  printed 
record  and  brief  in  Cause  No.  17187 
on  the  general  docket.    Overruled. 

17187— Delia  Parker  v.  John  P. 
Tunison.  Motion  by  defendant  to  dis- 
miss petition  in  error  in  Cause  No. 
17187  on  general  docket.    Sustained. 


17229 — John  Barton  Payne,  Direc- 
tor General,  etc.,  v.  Catherine  Lind, 
Admx.  Motion  by  defendant  to  strike 
order  to  certify  record  and  petition  in 
error  from  the  files  in  Cause  No. 
17229  on  the  general  docket.  Over- 
ruled. 

17311 — John  H.  Kennedy,  Admr.,  v. 
George  W.  Byers.  Motion  by  plaintiff 
to  dispense  with  printing  record  and 
briefs  and  to  advance  Cause  No.  17311 
on  the  general  docket.    Sustained. 

17323 — Irma  P.  Hopper  v.  Jennie  M. 
Nicholas.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Lake 
counly  to  certify  its  record.  Sus- 
tained. 

17323 — Irma  P.  Hopper  v.  Jennie 
M.  Nicholas.  Motion  by  defendant  to 
dismiss  petition  in  error  in  Cause  No. 

17323  on  the  general  docket.     Over- 
ruled. 

17323 — Irma  P.  Hopper  v.  Jennie 
M.  Nicholas.  Motion  by  plaintiff  to 
dispense  with  printing  record  in  Cause 
No.  17323  on  the  general  docket  Sus- 
tained. 

17324— David  Ambrose  v.  The 
Miami  Conservancy  District.  Motion 
by  defendant  to  dismiss  petition  in 
error  in  Cause  No.  17324  on  the  gen- 
eral docket.    Overruled. 

17234— David  Ambrose  v.  The 
Miami  Conservancy  District  Motion 
by  defendant  for  allowance  of  attor- 
ney's fees  and  damages  in  Cause  No. 

17324  on  the  general  docket.     Over- 
ruled. 

17375 — Thomas  R.  Clemens,  alias 
Hale,  v.  The  State  of  Ohio.  Motion 
for  leave  to  file  petition  in  error  to  the 
Court  of  Appeals  of  Cuyahoga  county. 
Overruled. 

17390— Wilbur  E.  Simpson  et  al.  v. 
Wesley  A.  Holmes,  Admr.,  et  al.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Harrison  county  to  cer- 
tify its  record.    Sustained. 

17401 — Wilfred  Heino,  a  minor,  v. 
The  Electric  Laundry  Co.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Ashtabula  county  to  certify 
its  record.    Overruled. 
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GENERAL  DOCKET 

16879 — Joseph  Goz  v.  Tenny  as 
Grey  Express  Cartage  Co.  Cuyahoga. 
Judgment  reversed. 

16992 — State,  ex  rel.  William  Creag- 
er,  V.  Scl  Billig,  auditor.  Henry.  Judg- 
ment affirmed. 

17017— Board  of  Education  of  Za- 
leski  School  District  v.  A.  A.  Boal. 
Vinton.   Judgment  reversed. 

17098 — Industrial  Commission  of 
Ohio  V.  Maud  £.  Dellfi  Exrx.  et  al. 
Franklin.    Judgment  affirmed. 

17266 — Frank  T.  Andrews  et  al., 
Commissioners  of  Cuyahoga  County, 
V.  State,  ex  rel.  Peter  J.  Henry.  Cuy- 
ahoga.    Judgment  affirmed. 

17328 — ^In  re  Application  of  Steve 
Popinoch,  for  a  Wnt  of  Habeas  Cor- 
pus.   Cuyahoga.    Judgment  affirmed. 

17122--William  Rowland  v.  State  of 
Oiho.    Morgan.    Judgment  affirmed. 

17001 — ^Vertie  B.  Hoyer,  Admx.,  v. 
The  Lake  Shore  Electric  Ry.  Co. 
Lucas.    Judgment  reversed. 

17036— State,  ex  rel.  George  H. 
Phelps,  V.  B.  W.  Gearheart,  Supt.  of 
Insurance  of  the  State  of  Ohio.  In 
mandamus.    Writ  denied. 


17091— The  Ohio  Farmers  Insur- 
ance Co.  V.  J.  M.  Cochran.  Logan. 
Judgment  affirmed. 

17107 — The  Pontiac  Improvement 
Co.  V.  The  Board  of  Commissioners  of 
Cleveland  Metropolitan  Park  Dist. 
Cuyahoga.    Judgment  reversed. 

17108— James  O.  Mills  v.  John  A. 
Connor  et  al.  Franklin.  Judgment 
reversed. 

17162 — ^Industrial  Commission  of 
Ohio  V.  Anna  Schwemlein.  Hamilton. 
Judgment  of  the  Court  of  Appeals  re- 
versed and  that  of  Common  Pleas  af- 
firmed^ on  authority  of  Industrial 
Commission  v.  Dell,  104  Ohio  St^  — , 

17172— E.  T.  Allen  et  al.  v.  H.  E. 
Scott,  Supt.  of  Banks.  State  of  Ohio, 
et  al.    Hamilton.    Judgrment  affirmed. 

17187— Delia  P.  Parker  v.  John  P. 
Tunison.  Lucas.  Dismissed.  No 
constitutional  question  involved. 

17824 — ^David  Ambrose  v.  The 
Miami  Conservancy  District.  Mont- 
gomery.   Judgment  affirmed. 

17388 — George  S.  Adams,  aa  Judge 
of  the  Insolvency  Court  of  Oayhoga 
County,  Ohio,  v.  The  State,  ex  rel. 
Oliver  S.  Hubbell.  Cuyahoga.  Judg- 
r^ent  reversed. 
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NEW  INCORPORATIONS 

The  Damascus  Power  Co.,  Ycun^rs- 
town,  $500.  W.  J.  Smith,  J.  H.  Both- 
well,  G.  F.  Hammond,  Pauline  Fei- 
bus,  Ruth  Smedley. 

The  Cin-Nor  Pottery  Co.,  Cincin- 
nati, $35,000.  W.  J.  Mahoney,  Anna 
Mahoney,  G.  H.  Haldy,  L.  A.  Smith, 
M.  A.  Juehling. 

The  AlRer  and  Knowlton  Co.,  Cleve- 
land, $20,000.  R.  T.  Alger.  H.  D. 
Knowlton,  Lucia  Koke  Knowlton,  M. 
L.  Ager,  H.  C.  Hall. 

The  Liberty  Farm  Co.,  Liberty 
Center,  $750.    Harold  H.  Gamber,  H. 

D.  Schindler,  C.  R.  Ulrich,  S.  R.  Will- 
iams, W.  D.  Skransewfky. 

The  Perfection  Pump  Co.,  Cleve- 
land, $10,000.  J.  S.  Taggart,  Wheeler 
Glenn,  L.  Lubisky,  M.  K.  Younger,  M. 
J.  Stein. 

The  Purity  Feed  Co.,  Salem,  $10,- 
000.  0.  W.  Reehsteiner,  H.  £.  Reoh- 
steiner,  Max  Schwenderman,  Clara  D. 
Foster,  Nellie  McCord. 

The  Schenk-Placis  Co.,  Lima,  $25,- 
000.    Frank  Schenk,  William  J.  Placis, 

E.  V.  Roberts,  O.  J.  Newman,  E.  M. 
Bottkin.  . 

The  Kindell-Mc-Afee  Co.,  Toledo, 
S25,000.    0.  D.  Kindell.  K.  E.  McAfee, 

A.  L.  McAfee,  B.  G.  W.  Exans,  A.  E. 
Creeger. 

The  Cincinnati  Sash  &  Door  Co., 
Cincinnati,  $200,000.    W.  G.  Layer,  A. 

B.  Peters,   L.    F.    Ratterman,   C.    C. 
Sponsel,  W.  W.  Hartzell. 

The  Seligman  Stores  Co.,  Toledo, 
$20,000.  O.  J.  Smith,  H.  L.  Christo- 
pher, J.  B.  McMahon,  B.  S.  Oechsler, 

C.  W.  F.  Kirkley. 

The  Standard  Grocery  Co.,  Warren, 
$5,000.  A.  D.  Lampson,  F.  D.  Temple- 
ton,  F.  G.  Gay,  Addie  H.  Lampson, 
Veronica  O'Brien. 

The  Federman  Co.,  Akron,  $150,000. 
C.  E.  Federman,  Dorothy  Federman, 
H.  G.  Griffith,  Anna  Federman,  Sarah 
Spielberger. 

The  Hudlett  Import  Co.,  Cleveland, 
$25,000.  Fred  Hutlett,  Otto  Parbs, 
Marjcrie  Younger,  Wheeler  Glenn,  Lil- 
lian Lubisky. 

The  Ideal   Lamp   and   Auto   Parts 
Co.,    Cleveland,    $10,000.      Perry    D. 
Caldwell,  W.  W.  Richmond^  Donald  C. 
Van   Buren,    M.    L.   Higging,   C  E 
Mahon. 


The  R.  &  L.  Service  Co.,  Cleveland, 
$10,000.  James  McCargo,  Robert  C. 
Breitenbach,  J.  G.  Trivettl,  Madelon 
L.  Trivett,  James  McCargo,  Jr. 

The  East  Canton  Transit  Co.,  E. 
Canton,  $10,000.  Clifford  E.  Lambom^ 
Leaster,  L.  Blanc,  Clara  M.  Lambom, 
Carrie  R.  Blanc,  K.  B.  Blanc. 

The  Gilbert  Whitacre  Sales  Co., 
Minerva,  $25,000.  R.  H.  Gilbert^  T.  E. 
Whitacre  A.  F.  Calderine,  J.  A.  Grun- 
der,  W.  F.  Lotz. 

The  Mutual  Mfg.  &  Supply  Co.,  Cin- 
cinnati, $50,000.  E.  W.  Bettinger,  D. 
R.  Marcus,  R.  H.  Kieserlin^,  Emma 
G.  Kieserling,  Sam  Silverstem. 

The  Green-Mills  Constr.  Co.,  Bed- 
ford, $10,000.  H.  B.  Hcwells.  L.  L. 
Gahn,  C.  W.  Shimmon,  E.  W.  Keimen- 
schneider,  H.  Liptak. 

The  Chemitex  Products  Co.,  Akron* 
$10,000.  C.  F.  Wharton,  Wm.  Walsh, 
Al  Kunkel,  James  Sweeney,  R.  C.  Har- 
tong. 

The  Bauer-Krehbiel-Small  Co^.  Cin- 
cinnati, $10,000.  Emil  Bauer,  W.  H. 
Krehbiel,  R.  C.  Krehbiel,  G.  £.  Small, 
C.  M.  Lealie. 

The  Popper-Addison  Co.^incinnati, 
$15,000.  F.  L.  Popper,  C.  W^  Addison, 
S.  R.  Popper,  Alfred  Mack  Milton  Hur- 

tig. 

The  Bostcloaf  Co.,  Columbus,  $10,- 
000.  L.  E.  Collins,  B.  H.  Thompson, 
J.  F.  Hays,  A.  E.  Hopper,  E.  L.  Bohen- 
en. 

The  American  Waste  Material  Co., 
Columbus,  $50,000.  Jacob  Krakowitz, 
H.  L.  Freidenberg,  W.  G.  eBatty,  W. 
A.  Souder,  L.  M.  Williams. 

The  Superior  Film  Service  Co., 
Cleveland,  $1,000.  Syd  Rosenthal,  L. 
Zeman,  Eli  Friedman,  C.  D.  Reich,  R. 
E.  Heimberger. 

The  Butler  Springs  Hotel  Co.,  But- 
ler Springs,  $70,000.  H.  V.  Mathews, 
A.  L.  Stingley,  B.  L.  Butler,  Benson 
Butler,  D.  J.  Cartwright,  Maud  B« 
Mathews. 

The  SUndard  Realty  Co.,  Davton, 
$10,000.  Sidney  G.  Kusworm,  B.  R. 
Shaman,  R.  E.  Marre,  Ralph'  Cross, 
Clara  Seybold. 

The  DeMona  Co^  Toledo,  $10,000. 
E.  R.  Drake,  E.  H.  Kitter,  A.  H.  Wag- 
ner, H.  P.  Yeager,  H.  J.  Forst. 

The  Lake  Erie  Glass  Co.,  Cleveland, 
$500.  Byron  C.  Goss.  Dean  B.  Meek, 
A.  F.  Spring,  R.  C.  Allen. 
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The  McKnot  Hook  Co.,  Dayton,  $10,- 
000.  W.  J.  Fitzjatrick,  Virgil  Schaef- 
fer,  W.  C.  Fouch,  Harie  Holman,  Par- 
ker S.  John. 

The  Middle  States  Securities  Co., 
Columbus,  $25,000.  F.  H.  Thcrpe,  D. 
N.  Postlewaite,  R.  McMurray,  B.  M. 
Hyde,  E.  Hauck. 

The  William  Cureton  &  Sons  Co., 
Fredericktown,  $500.  Thomas  Cureton, 
Robert  G.  Corwin,  Robert  K.  Landis, 
S.  S.  Markham,  A.  K.  Meek. 

The  American  Reflex-lite  Co.,  Cc- 
lumbus,  $500^  W.  C.  Byrant,  M.  F. 
Howell,  D.  H.  Dollison,  J.  C.  Morre, 
Verena  Paulus 

The  Tuscora' Buick  Co.,  New  Phila- 
delphia, $500.  Frank  S.  Hertzig, 
Christian  Hertizig,  George  Cope,  El- 
mer Kinsey,  Fred  Hertzig. 

The  Hohman  Furniture  Co.,  Cin- 
cinnati, $150,000.  Harry  C.  Hohman, 
Frank  Ashtcn,  Herbert  Harris,  Wil- 
liam A.  Becker,  Eli  Frankenstein. 

The  T.  N.  T.  Spark  Flug  Co.,  Cleve- 
land, $500.  M.  G.  Egan,  James  W. 
Waud,  Charles  S.  Wachner,  Walter  A. 
Albaufirh,  James  P.  Hunter. 

The  F.  &  S.  Realty  Co.,  Cleveland, 
$10,000.  Abraham  H.  Simon,  Jos.  L. 
Spitz,  William  Morrison,  Harry  Fig- 
ler,  Ben  G.  Ruby. 

The  Buckeye  Constr.  Co.,  Youngs- 
town,  $100,000.  Louis  Wester,  J. 
Walter  Wester,  E.  M.  Stroh,  M.  G. 
Stahl,  Guy  T.  Ohl. 

The  Bagnall-Taylor  Co.,  Cleveland, 
$20,000.  Wm.  A.  McAfee,  A.  B. 
Oakes,  Thos.  F.  Veach,  C.  E.  Van 
Gorder,  M.  L.  Meade. 

The  Brooks  Coal  and  Supply  Co., 
Cleveland,  $50,000.  T.  G.  Brooks, 
Wm.  0.  Roehl,  E.  Simmermachem, 
Harry  U.  Simmermacher,  Minnie  A. 
Brooks. 

The  Realty  Junior  Mortgage  Cc, 
Cleveland,  $10,000.  W.  R.  Brown,  E. 
Brown,  E.  Zalad,  T.  G.  Maxwell,  N. 
Bonn  is  t. 

The  Nippon  Tea  Co.,  Cleveland, 
$10,000.  William  Agnew,  John  M. 
Harris,  J.  Paul  Thompson,  E.  K.  Cur- 
tiss,  C.  Davis. 

The  U.  S.  Auto  Radiator  and  Tire 
Repair  Co.,  Cleveland,  $10,000.  David 
M.  Loeb,  Mortiz  Leibcvitz,  Benj. 
Hartstein,  I.  S.  Hurwitz,  A.  Barbian. 

Tihe  Mesopotamia  Telephone  Co., 
Mesopotamia,  $10,000.  E.  J.  Long,  J. 
R.  McCalmont,  H.  J.  Price,  M.  C.  Nye, 
F.  E.  Bates. 

The  Mecca  Telephone  Co.,  Mecca, 
$6,000.    Fred  Durst,  H.  S.  Gale,  W.  F. 


Grinnell,      Sturt     Copeland,      Frank 
Dean. 

The  Kennedy  Groceries  Co.,  Xeni&a 
$10,000.  W.  J.  Kennedy,  R.  £.  Dun- 
kel,  Harry  T.  Mcore,  Henry  Dunkel,^ 
N,  E.  Osman. 

The  Ashland  Implement  Co.,  Ash- 
land, $20,000.  C.  L.  Hetler.  Howard 
H.  Hitchcock,  O.  P.  Byers,  F.  C.  StU- 
linger,  Todd  Henderson. 
The  Holly  Constr.  Co.,  Dayton,  $20,- 
000.  A.  M.  McKay,  W.  E.  Click,  H.  £. 
Theobald,  J.  E.  Theobald,  A.  C.  Jor- 
dan. 

The  Southern  Realty  Co.,  Cclum- 
bus,  $100,000.  J.  S.  McVey,  Ralph  G. 
Martin,  D.  N.  Postlewaite,  R.  McMur- 
ray, E.  Hauck. 

The  Harry  Guttman  Co.,  Cincin- 
nati, $40,000.  Louis  Weiland,  D.  L. 
Greenberg,  H.  J.  Schwer,  Beniad 
Levy,  Harry  Guttman. 

The  Warren  Svgs.  &  Loan  Co., 
Warren,  $500,000.  M.  L.  Higgins,  W. 
P.  B.  Wachtel,  H.  B.  Mallette,  W.  W. 
Richmond,  Donald  C.  Van  Buren. 

The  Farmers  Bank,  Martinsville, 
$50,000.  D.  V.  Hunt,  L.  M.  Townsend, 
A.  L.  Clelland  H.  J.  Greene,  Harry 
Moon,  A.  V.  Smith,  A.  W.  West,  W.  T. 
Scott. 

The  Blue  Bird  Washer  Co.,  Cleve- 
land, $10,000.  R.  C.  Wheeler,  Mary 
V.  Holborow,  John  H.  Holborow,  R. 
L.  Van  Epp.  W.  W.  Wilson. 

The  Sandy  McGregor  Co.,  Cleve- 
land, $50,000.  E.  M.  Wachner,  Lloyd 
R.  Reed,  Robt.  I.  Azar,  Ethel  M.  Bal- 
com,  Irwin  D.  Allan. 

The  C.  J.  Edwards  Co.,  Cleveland, 
$10,000.  C.  J.  Edwards,  J.  F.  Janes, 
H.  A.  Heller,  Jr.,  C.  J.  Perrier,  F.  R. 
Heller. 

The  Kinsman  Laundry  Co.,  Cleve- 
land, $10,000.  S.  L.  Shaw,  Louis  B. 
Hurwitz,  Harry  Machnin,  Sam  G. 
Ccmsweet,  C.  A.  Comsweet. 

The  Valley  Steel  Co.,  Youngstown, 
$26,000.  F.  E.  Camick,  D.  Camick,  J. 
Camick,  R.  Camick,  Guy  T.  OhL 


The  Dickson  Creamery  Co.,  Mans- 
field, 250  shares,  no  par,  to  500  shares, 
no  par  value. 

The  Middle  Western  &  Southern 
Oil  Co.,  Dayton,  $2,000  to  $50,000. 

The  Mahoning  Valley  Water  Co., 
Youngstown,  $400,000  to  $440,000. 

The  Ironton  Ice  Cream  and  Dairy 
Co..  Ironton,  $25,000  to  $85,000. 

The  Grand  River  Orchards  Co., 
Geneva,  $12,000  to  $24,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  2499 — In  the  Matter  of  the  Joint  Application  of  W.  A.  and  M. 
M.  Gray,  Trading  as  The  Neopolis  Telephone  Company,  and 
Charles  and  Mabel  Natcher,  for  Consent  aad  Authority  to  Sell 
and  Buy  Plt>perty.    Plrayer  Granted. 


(Dated  March  22,  1922.) 

This  day,  it  appearing  to  the  Commission  from  the  verified  al- 
legations in  said  application  and  the  sworn  statements  and  exhibits 
filed  in  connection  therewith,  and  other  documentary  evidence  sub- 
mitted, that  the  taking  of  oral  testimony  herein  is  unnecessary,  this 
matter  came  on  for  consideration  upon  the  joint  application  of  W. 
A.  and  M.  M.  Gray,  the  present  owners  and  operators,  under  the 
trade  name,  The  Neopolis  Telephone  Company,  of  the  telephone 
company  at  Neopolis,  Ohio,  and  Charles  and  Mabel  Natcher,  ask- 
ing the  consent  to  and  approval,  by  this  Commission,  of  the  sale 
by  said  first  named  applicants  and  the  purchase  and  acquisition  by 
the  latter  of  all  the  property,  rights  and  other  assets  composing 
said  public  utility. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
from  the  pleadings  and  exhibits  filed  herein  and  its  independent 
inquiry  and  investigation  thereupon: 

That,  for  purchase  and  also  purposes,  the  value  of  the 
property,  rights  and  other  assets  composing  said  The  Neopo- 
lis Telephone  Company  is  the  sum  of  $2,200.00,  and 

That  the  public  will,  upon  such  sale  and  purchase  of  said 
public  utility  property  be  furnished  adequate  service  for  a 
reasonable  and  just  rate,  rental,  toll  or  charge  therefor, 

and  is  satisfied  that  consent  and  authority  for  the  sale  and  pur- 
chase of  said  public  utility  property  should  be  granted.  It  is, 
therefore, 

Ordered,  that  the  said  W.  A.  and  M.  N.  Gray  be,  and  hereby 
they  are  authorized  to  sell  and  convey  to  "Charles  and  Mabel 
Netcher  all  the  property,  rights  and  other  assets  composing  The 
Neopolis  Telephone  Company;  and  the  said  Charles  and  Mabel 
Netcher  hereby  are  authorized  to  purchase  and  acquire  said  prop- 
erty and  to  pay  therefor  the  agreed  consideration  of  two  thou- 
sand, two  hundred  dollars.    It  is  further 

Ordered,  that  forthwith  upon  the  exercise  of  the  authority 
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hereijn  granted,  said  parties  file  with  this  CSommlasion  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty.   It  is  further 

Ordered,  that  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property,  nor  shall  the  findings  hereinbefore  set  forth  as  to 
rates,  service  and  the  value  of  said  property  nor  the  acquiescence 
in  the  passing  of  said  \agreed  consideration  be  binding  upon  this 
Conmiission  in  any  future  proceeding  involving  the  matters  of  rates 
and/or  service. 

■ 

No.  2408— In  the  Matter  of  the  Appeal  of  The  Ohio  Gas,  Light  and 
Coke  Company  From  an  Ordinance  of  the  Village  of  Napoleon, 
Henry  County,  Ohio,  Regulating  and  Fixing  the  Price  that 
May  be  Charged  for  Artificial  or  Manufactured  Gas^  in  the  Vil- 
lage of  Napoleon,  Henry  County ,  Ohio,  for  a  Period  of  Two 
Years  From  and  After  the  First  Day  of  November,  A.  D.  1921, 
Ptosed  October  17,  A.  D.  1921.    Dismissed. 


(Dated  March  20,  1922.) 

Upon  the  application  of  the  parties  hereto,  and  their  represen- 
tation that  all  the  matters  herein  have  been  amicably  settled  by 
the  passage  of  a  new  ordinance  by  the  council  of  the  village  of  Na- 
poleon, Ohio,  upon  the  eighteenth  day  of  February,  1922,  and  the 
acceptance  thereof  by  said  The  Ohio  Gas,  Light  and  Coke  Com- 
pany, it  is 

Ordered,  that  this  proceeding  be,  and  hereby  the  same  is  dis- 
missed. 


ATTORNEY  GENERAL 


Section  2976-10  of  the  General  Code  is  Constitutional.  The  Con- 
stitution Does  not  Prevent  the  Delegation  of  the  Tax  Levying 
Power  to  Appointive  OflScers  of  a  Special  Taxing  District  Other 
Than  a  County  or  Township  Created  by  the  General  As- 
sembly.—The  Tax  Levy  Provided  for  by  Section  2976-10  Does 
not  Require  the  Approval  of  the  Electors  of  the  Park  District. 


No.  2929— (Opinion  Dated  March  14,  1922). 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  By  letter  of  recent  date  the  Commission  trans- 
mitted to  this  department  a  communication  received  by  it  from  the 
probate  judge  of  Summit  county,  and  requested  an  opinion  upon 
the  questions  submitted  therein.  The  letter  of  the  probate  judge 
is  in  part  as  follows: 

"Under  Section  2976-10  of  the  General  Code,  certain  rights 
are  given  the  Board  of  Park  Conmiissioners,  which  Park  Com- 
missioners are  created  under  Section  2976-1  et  seq.,  to  levy 
taxes  for  the  purposes  as  designated  in  Section  2976-7  of  the 
General  Code. 

The  first  question  that  comes  to  me  is,  can  this  Park 
Board,  which  is  not  elected  but  appointed,  go  ahead  and  spend 
money  in  anticipation  of  a  tax  levy,  which  they  levy,  and  which 
has  no  review  as  far  as  I  can  see  ? 

Second :  Has  said  Tax  Board  of  Commissioners  the  right 
to  levy  tax  for  the  use  of  the  district  the  same  having  been 
submitted  to  a  vote,  as  Section  2976-10  indicates  ? 

The  sections  of  which  those  referred  to  in  the  probate  judge's 
letter  are  parts,  provide  for  the  creation  of  park  districts,  which 
"may  include  all  or  a  part  only  of  the  territory  within  a  county," 
save  that  ''the  boundary  lines  thereof  shall  be  so  drawn  as  not  to 
divide  any  existing  township  or  municipality  within  such  county." 
(Sec.  2976-1.) 

Districts  are  to  be  created  by  application  to  the  probate  court 
on  the  part  of  a  majority  of  the  resident  electors  residing  within 
the  proposed  district.  (Sec.  2976-2.)  A  hearing  must  be  had  of 
which  public  notice  must  be  given*  (Sec.  2976-3.)  If  the  court  is 
of  opinion  ''that  the  creation  of  such  district  will  be  conducive  to 
the  general  welfare,  he  shall  enter  an  order  creating  the  district 
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under  the  name  specified  in  the  application/'  with  power  to  amend 
or  change  the  limits  of  the  territory,  subject  to  the  limitation  al- 
ready imposed.  (Sec.  2976-4.)  Thereupon  the  probate  judge  is  to 
appoint  three  commissioners,  and  thereafter  as  their  terms  expire 
he  is  to  appoint  their  successors  (Sec.  2976-5)  who  ^'shall  constitute 
the  board  of  park  commissioners  of  such  district,  and  such  board 
shall  be  a  body  politic  and  corporate,  and  shall  be  capable  of  suin^ 
and  of  being  sued  as  in  this  act  provided.  (Sec.  2976-6.)  The  board 
is  to  have  the  power  to  take  property  and  to  appropriate  it  by  con- 
demnation proceedings.  (Sec.  2976-7.)  It  is  given  the  power  to 
levy  assessments  upon  specially  benefited  land  to  defray  not  to  ex- 
ceed fifty  per  cent,  of  the  total  cost  of  any  development  or  improve- 
ment that  it  undertakes  (Sec.  2976-9).'  It  is  to  receive  all  unex- 
pended balances  of  tax  levies  previously  made  on  any  portion  of  the 
district  under  the  laws  providing  for  county  park  improvements 
(Sec.  2976-lOa) .  It  is  to  have  its  own  depository  of  funds,  though 
the  county  treasurer  is  to  be  the  custodian  of  them,  and  is  to  pay 
out  funds  on  the  warrant  of  the  county  auditor  (Sec.  2976-lOb). 
Provision  is  made  for  annexing  territory  to  the  park  district,  which 
may  include  a  part  only  of  an  existing  township  or  municipality 
(Sec.  2976-lOd) ,  and  may  include  territory  in  another  county  (Sec. 
2976-lOe).  The  board  of  park  commissioners  is  vested  with  police 
powers  in  making  rules  and  regulations  for  the  preservation  of  good 
order  within  and  adjacent  to  such  parks,  and  the  protection  and 
preservation  of  property  and  natural  life  therein.  These  rules  and 
regulations  are  to  be  •  published,  and  violation  of  them  is  made  a 
misdemeanor,  punishable  by  fine,  which  when  collected  shall  be  paid 
into  the  treasury  of  such  park  board.  (Sec.  2976-lOg.)  The  em- 
ployes of  the  board  are  given  the  powers  of  police  officers,  for 
which,  however,  they  must  qualify  by  taking  oath  and  giving 
bond  (Sec.  2976-lOh.) 

The  two  sections  particularly  inquired  about  then  provide  as 
follows : 

"Sec.  2976-10.  Such  board  shall  have  power  to  levy 
taxes  upon  all  the  taxable  property  within  such  district  in  sn 
amount  not  in  excess  of  one-tenth  of  one  mill  upon  each  dollar 
of  the  assessed  value  of  the  property  in  the  disWct  in  any  one 
year,  subject,  however,  to  the  combined  maximum  levy  for 
all  purposes  otherwise  provided  by  law.  After  the  budget 
commission  of  the  county,  in  which  said  district  is  located  s^ 
certify  such  levy,  or  such  modification  thereof  as  they  deem 
advisable  to  the  county  auditor,  it  shall  be  by  him  placed  upon 
the  tax  duplicate,  and  the  board  may  then  borrow  money  in 
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anticipation  of  the  collection  of  such  tax,  ai^d  issue  the  nego- 
tiable notes  of  such  board  therefor  in  an  amount  not  in  excess 
of  seventy-five  per  cent,  of  the  proceeds  of  such  tax,  based 
upon  the  amount  of  the  current  tax  duplicate.  Such  notes 
shall  not  be  issued  for  a  period  longer  than  one  year,  and  shall 
be  payable  out  of  the  proceeds  of  such  levy,  and  to  the  extent 
of  such  notes  and  the  interest  which  may  accrue  thereon,  such 
levy  shall  be  exclusively  appropriated  to  the  payment  of  such 
notes,  and  shall  be  used  for  no  other  purpose  whatsoever. 
Any  portion  of  such  notes  remaining  unpaid  through  any  de- 
ficiency in  such  levy,  shall  be  payable  out  of  the  next  ensuing 
levy,  which  shall  be  made  by  said  board  in  the  next  ensuing 
year  in  an  amount  at  least  sufficient  to  provide  for  the  payment 
of  said  notes,  not,  however,  in  excess  of  one-tenth  of  one  mill. 

"Sec.  2976-lOi.  Upon  or  before  the  first  day  of  September 
in  any  year  the  board  of  park  commissioners,  by  resolution, 
may  submit  to  the  electors  of  the  district  the  question  of 
levying  taxes  for  the  use  of  the  district.  Such  resolution  shall 
declare  the  necessity  of  levying  such  taxes,  shall  specify  the 
purpose  for  which  such  taxes  shall  be  used,  the  annual  rate 
proposed  ,  and  the  number  of  consecutive  years  such  rate  shall 
be  levied;  and  such  resolution  shall  be  forthwith  certified  to 
the  board  of  deputy  state  supervisors  and  inspectors  of  elec- 
tions in  each  county  in  which  any  part  of  such  district  is 
located,  and  the  question  of  the  levy  of  taxes  as  provided  in 
such  resolution  shall  be  submitted  to  the  electors  of  the  dis- 
trict at  the  next  ensuing  general  election.  The  ballot  shall  set 
forth  the  purpose  for  which  said  taxes  shall  be  levied,  the 
annual  rate  of  levy,  and  the  number  of  years  of  such*  levy. 
If  a  majority  of  the  electors  voting  upon  the  question  of  such 
levy  shall  vote  in  favor  thereof,  such  taxes  shall  be  levied 
and  shall  be  in  addition  to  the  taxes  authorized  by  Section 
2976-10  of  the  General  Code,  and  all  other  taxes  authorized 
by  law;  provided  that  the  rate  submitted  to  the  electors  at 
any  one  time  shall  not  exceed  one-tenth  of  one  mill  annu- 
ally upon  each  dollar  of  valuation.  When  a  tax  levy  shall 
have  been  authorized  as  herein  provided,  the  board  of  park 
commissioners  may  issue  bonds  in  anticipation  of  the 
collection  of  such  levy,  provided  that  such  bonds  shall 
be  issued  only  for  the  purpose  of  acquiring  and  improving 
lands ;  and  such  levy,  when  collected,  shall  be  applied  in  pay- 
ment of  the  bonds  so  issued  and  the  interest  thereon ;  provided 
further  that  the'  amount  of  bonds  so  issued  and  outstanding 
at  any  time  shall  not  exceed  one  per  cent,  of  the  total  tax 
valuation  in  such  district.  Such  bonds  shall  bear  interest  at 
a  rate  not  to  exceed  six  per  cent,  per  annum,  shall  be  signed 
by  a  majority  of  the  members  of  such  park  board,  and  shall 
be  sold  in  the  manner  specified  by  law  for  the  sale  of  muni- 
cipal bonds  for  sale  at  public  sale,  it  shall  be  necessary  only  to 
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offer  said  bonds  for  sale  to  the  industrial  commission  of  Ohio 
as  provided  by  law." 

Here  then  is  legislation,  the  import  of  which  is  not  ambiguous. 
Unless  this  legislation  violates  the  constitution  in  some  respect,  it 
must  be  given  full  effect. 

The  first  question  raised  by  the  probate  judge  seems  to  imply 
a  doubt  on  constitutional  grounds. 

No  provision  of  the  constitution  has  been  found  with  which 
these  statutes  in  any  wise  conflict.  The  constitution  nowhere  pro- 
vides that  appointive  officers  may  not  be  authorized  by  the  general 
assembly  to  levy  taxes.  It  is  true  that  there  may  have  been  a  gen- 
eral impression  to  the  effect  that  the  taxing  power  may  not  be 
delegated  to  appointive  officers.  The  sources  of  this  impression 
will  be  presently  examined,  but  it  is  certainly  true  that  there  is  in 
the  constitution  no  express  general  provision  to  this  effect. 

One  inference  from  which  a  constitutional  limitation  of  this 
character  might  be  construed,  grows  out  of  the  fact  that  the  taxing 
power  is  essentially  legislative.  From  this  it  follows  that  the  gen- 
eral assembly  is  the  only  authority  that  can  actually  exercise  this 
power,  because  it  is  the  repository,  subject  to  the  reserved  right  of 
the  initiative  and  referendum,  of  all  the  legislative  power  of  the 
state,,  but  the  essence  of  this  legislative  power  is  the  determination 
of  the  purposes  for  which  taxes  may  be  levied,  and  the  conditions 
upon  which  they  shall  be  levied.  That  the  general  assembly  may 
delegate  the  administration  of  taxation,  including  the  function  of 
determining  the  rate  of  levy  and  the  necessity  of  raising  revenue, 
to  local  agencies  of  its  own  creation,  is  too  elementary  to  be  the 
subject  of  discussion.  The  agencies  to  which  the  general  assembly 
may  delegate  the  function  of  determining  the  rate  of  taxation  for 
a  purpose  for  which  it  (the  general  assembly)  has  already  deter- 
mined that  taxes  ought  to  be  levied  on  occasion,  are  not  required 
by  any  inference  growing  out  of  the  fact  that  the  taxing  power  L^ 
legislative,  to  be  of  any  particular  character.  Of  course,  it  is  usual 
in  the  creation  of  municipal  corporations,  for  example,  to  commh 
this  function  to  the  local  legislature  known  as  the  council,  and  yet 
even  in  doing  that  the  general  assembly  has  heretofore  in  severa. 
instances  made  the  action  of  council  purely  ministerial.  Reference 
may  be  made  to  Section  4513  of  the  General  Code  providing  tha: 
trustees  of  the  sinking  fund  (a  board  of  appointive  officers)  are  t: 
determine  the  amount  necessary  to  be  levied  for  the  future  paymen: 
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of  bonds  issued,  for  the  payment  of  final  judgments,  for  the  pay- 
ment of  interest  on  bonded  indebtedness,  rents  due  on  perpetual 
leaseholds,  and  the  expenses  incident  to  the  management  of  the 
sinking  fund,  which  amounts  the  council  is  positively  required  to 
include  in  its  formal  levy  of  taxes.  It  is  clear  here  that  the  real 
power  is  vested  in  the  trustees  of  the  sinking  fund,  and  it  is  diffi- 
cult to  see  how  any  constitutional  question  that  might  exist  would 
be  obviated  by  the  mere  formality  of  using  the  council  as  a  con- 
duit for  the  exercise  of  that  power. 

Again,  in  Section  7639  of  the  General  Code,  amended  109  O.  L., 
237,  a  board  of  library  trustees,  (appointive  ofiicers)  are  authorized 
to  certify  to  the  board  of  education  of  a  school  district  (elective 
ofiicera)  the  amount  of  money  needed  for  the  operation  of  a  school 
library  during  the  ensuing  year,  and  it  is  made  the  mandatory  duty 
of  the  board  of  education  to  levy  such  sum  as  will  realize  the 
amount  so  certified.  It  is  not  perceived  that  making  a  levy  through 
the  ministerial  agency  of  the  board  of  education  adds  anything  to 
its  constitutional  validity. 

In  short,  it  is  believed  that  there  is  nothing  in  the  constitution 
requiring  the  function  of  determining  the  amount  of  tax  levies 
for  a  purpose  which  the  legislature  has  authorized  to  be  committed 
by  the  legislature  to  a  body  of  elective  ofiicers.  However,  there 
are  certain  instances  in  which  this  result  follows  for  particular 
constitutional  reasons.  The  constitution  contains  the  following 
provisions : 

"Art.  X,  Section  1.  The  general  assembly  provide,  by  law, 
for  the  election  of  such  county  and  township  ofiicers  as  may 
be  necessary." 

"Art.  X,  Section  7.  The  commissioners  of  counties,  the 
trustees  of  townships,  and  similar  boards,  shall  have  such 
power  of  local  taxation,  for  police  purposes,  as  may  be  pre- 
scribed by  law." 

As  a  result  of  these  provisions  it  has  been  held  in  several  cases 
that  the  function  of  determining  the  rate  of  taxation  for  purposes 
that  pertain  to  the  county  or  township  as  .such  can  be  delegated 
only  to  elective  county  or  township  officers,  and  probably  only  to 
the  county  commissioners  or  township  trustees  as  the  case  might 
be.  The  reason  for  this  is  that  the  determination  of  local  reve- 
nues for  county  or  township  purposes  is  an  official  act,  so  that  a 
person  who  is  authorized  to  make  such  determination  is  by  that 
authority  alone  constituted  an  ^'officer"  of  the  subdivision  on  be- 
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half  of  which  he  acts.  Then  the  provision  in  Article  X,  Section  1, 
that  all  county  and  township  officers  shall  be  elected  causes  the 
result  that  no  one  but  an  elective  officer  can  constitutionally  be 
authorized  to  determine  the  rate  of  taxation  for  county  or  town- 
ship purposes. 

The  question  arises  here  as  to  the  application  of  Article  X, 
Section  7.  In  general,  this  section  has  been  held  to  be  not  a  limi- 
tation on  the  power  of  the  general  assembly.  State  ex  rel.  v.  Com- 
missioners, 36  0.  S.,  458.  So  that  the  general  assembly  may  itself 
require  a  mandatory  levy  to  be  made  by  county  commissioners. 
But  the  question  is  as  to  whether  the  phrase  "and  similar  boards" 
as  used  in  Section  7  constitutes  a  limitation,  in  that  local  taxing 
powers  cannot  be  delegated  to  boards  or  officers  which  are  not  ''sim- 
ilar" to  the  commissioners  of  counties  and  the  trustees  of  town- 
ships in  respect  of  the  manner  of  their  appointment  or  election. 
This  is  the  only  real  question  which  the  provisions  of  the  consti- 
tution seem  to  raise  in  connection  with  this  act.  The  section  is 
found  in  an  article  which  deals  with  county  and  township  "organi- 
zations." In  the  opinion  of  this  department  the  phrase  "and  sim- 
ilar boards"  found  in  Section  7,  relates  to  boards  constituting  a 
part  of  county  and  township  organizations,  and  does  not  relate  to 
boards  or  officers  which  are  not  a  part  of  the  organizations  o^  the 
local  governmental  subdivisions  with  which  the  article  deals. 

It  is  believed  that  the  above  quoted  provisions  of  Article  X  of 
the  constitution  are  responsible  for  the  belief  that  the  local  taxing 
power  must  be  reposed  in  elective  officers.  No  other  basis  has 
been  found  for  it.  For  example,  in  Article  VI  of  the  constitution 
dealing  with  education,  it  is  required  that  the  general  assembly 
shall  secure  a  thorough  and  efficient  system  of  common  schools 
throughout  the  state,  and  shall  provide  by  law  for  the  organiza- 
tion, administration  and  control  of  the  public  school  system,  but  it 
is  not  required  that  boards  of  education  shall  consist  of  elective 
officers,  nor  is  there  any  impediment  in  the  way  of  designating  to 
local  boards  of  education  consisting  of  appointive  officers  the  power 
of  determining  tax  rates  for  school  purposes  authorized  by  the  leg- 
islature. 

These  observations  clear  the  way  of  all  but  one  question.  May 
the  general  assembly  create  taxing  districts  other  than  the  subdi- 
visions that  are  recognized  by  the  constitution  or  specially  author- 
ized by  the  constitution  for  local  government  purposes.  This  ques- 
tion has  been  determined  in  this  state  as  well  as  elsewhere,  and  it 
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is  held  that  the  general  assembly  may  do  this.    The  first  branch 
of  the  syllabus  in  Bowles  v.  The  State,  S7  0.  S.,  36,  is  as  follows : 

"The  legislature,  in  the  exercise  of  the  general  power  of 
taxation,  as  distinguished  from  the  power  of  local  assessment, 
may  create  a  special  taxing  district  without  regard  to  muni- 
cipal or  political  subdivisions  of  the  state,  and  may  levy  a 
tauc  on  all  property  within  such  district,  by  a  uniform  rule, 
according  to  its  true  value  in  money,  for  the  purpose  of  de- 
fraying the  expenses  of  constructing  and  maintaining  public 
roads  therein/' 

We  have  it  then  that  the  general  assembly  is  authorized  to 
create  taxing  districts  without  reference  to  boundaries  of  regular 
governmental  subdivisions.  Our  next  question  is  whether  the  dis- 
trict so  established  is  a  part  of  the  county  in  which  it  is  established 
in  the  sense  that  the  administration  of  its  affairs  pertains  to  the 
county.  This  question  goes  beyond  the  scope  of  the  subject  of  taxa- 
tion; for  if  the  special  district  is  to  be  regarded  as  merely  a  sub- 
division of  the  county  other  than  a  township,  then  the  persons 
authorized  to  exercise  official  functions  must  be  county  officers  and 
must  be  elected  whether  they  are  to  levy  taxes  or  to  exercise  some 
of  the  police  powers  which  the  park  commissioners  are  authorized  to 
exercise.  But  this  question  has  likewise  been  answered  in  the  nega- 
tive in  the  recent  cases  sustaining  the  law  creating  the  county 
board  of  education.     Cline  v.  Martin,  94  0.  S.,  420. 

See,  generally,  Miami  County  v.  Dayton,  92  0.  S.,  215. 

If  then  a  separate  taxing  district  may  be  created  for  a  par- 
ticular purpose,  and  if  the  district  is  independent  of  and  does  not 
constitute  a  part  of  the  county,  so  that  its  officers  are  not  county 
officers,  it  seems  clearly  to  follow  that  such  appointive  officers  as 
the^  general  assembly  may  provide  for  its  management  and  control 
may  lawfully  exercise  by  delegation  the  function  of  determining 
tax  rates  for  the  purposes  which  the  legislature  had  previously 
authorized.  This  statement  answers  the  first  question  submitted 
by  the  probate  judge. 

The  second  question  is  answered  by  the  statement  that  the 
levy  required  to  be  submitted  to  a  vote  under  Section  2976-lOi  is  a 
levy  in  addition  to  that  authorized  by  Section  2976-10.  This  is  ex- 
pressly stated  in  Section  2976-lOi  of  the  General  Code.  In  order 
to  make  the  levy  authorized  in  Section  2976-10,  therefore,  no  ap- 
proval by  the  electors  is  necessary. 
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Section  1653  6.  C.  WhUe  Authmzing  Coimnitmmts  hy  the  Juvenile 
Court  of  Dependent  and  Neglected  Childrai  to  the  Care  of  Suit- 
able Private  Individuals  of  Good  Moral  Character,  Makes  no 
Provision  in  Such  Cases  for  Pasrment  by  the  County  Commis- 
sioners of  the  Board  of  Such  Committed  Children. — Section  3092 
6.  C.  as  Amended  in  109  O.  L.,  P.  533,  Confers  no  Authority  Upon 
County  Commiissioners  to  Pay  the  Board  of  Neglected  and  De- 
pendent Children  Committed  by  the  Juvenile  Court  to  the  Care 
of  Private  Families  or  Individuals  in  Counties  Where  a  County 
Children's  Home  is  Provided. 


No.  2915-^(Opinion  Dated  March  9,  1922.) 

Department  of  Public  Welfare,  Division  of  Charities,  Columbus, 

Ohio. 

Gentlemen:     Receipt  is  acknowledged  of  your  recent  com- 
munication which  reads  as  follows: 

"The  matter  of  the  legality  of  a  juvenile  court  boarding 
children  in  private  families  when  there  is  a  county  children's 
home  within  the  county  has  come  up  recently  and  we  should 
like  to  have  a  definite  ruling  in  the  matter.  For  convenience 
we  shall  list  our  inquiries  as  follows : 

1.  Is  it  legal  for  the  county  commissioners  to  pay  the 
board  of  children  who  become  wards  of  the  juvenile  court  and 
whom  the  court  wishes  to  board  in  private  families,  in  counties 
where  a  county  children's  home  exists  without  committing 
the  children  to  the  Division  of  Charities  ?  In  other  words,  may 
a  court  ask  the  county  to  pay  bills  for  board  of  children  when 
he  feels  that  such  children  should  be  boarded  rather  than  sent 
to  the  children's  home? 

2.  If  the  trustees  of  a  county  children's  home  refuse  to 
board  children  in  private  families  as  Section  3093  G.  0.  pro- 
vides they  may  do  when  such  care  seems  desirable,  what  al- 
ternative has  a  juvenile  court  when  he  believes  certain  chil- 
dren should  be  boarded  other  than  to  conmiit  them  to  the  Di- 
vision of  Charities  ? 

3.  Does  the  latter  part  of  Section  3092  G.  C.  permit  the 
county  commissioners  to  pay  board  for  children  if  the  court 
prefers  to  place  them  in  private  boarding  homes  where  there  is 
a  children's  home  within  the  county?" 

Section  1653  G.  C.  is  thought  to  be  pertinent  to  your  first  ques- 
tion and  is  quoted  herewith : 

"When  a  minor  under  the  age  of  eighteen  years,  or  any 
ward  of  the  court  under  this  chapter,  is  found  to  be  dependent 
or  neglected,  the  judge  may  make  an  order  committing  such 
child  to  the  care  of  the  children's  home  if  there  be  one  in  the 
county  where  such  court  is  held,  if  not,  to  such  a  home  in 
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another  county,  if  willing  to  receive  such  child  for  which 
the  county  commissioners  of  the  county  in  which  it  has  a 
settlement,  shall  pay  reasonable  board;  or  he  may  commit 
such  child  to  the  board  of  state  charities  or  to  some  suit- 
able state  or  county  institution,  or  to  the  care  of  some  reput- 
able citizen  of  good  moral  character,  or  to  the  care  of  some 
training  school  or  an  industrial  school,  as  provided  by  law,  or 
to  the  care  of  some  association  willing  to  receive  it,  which  em- 
braces within  its  objects  the  purpose  of  caring  for  or  obtain- 
ing homes  for  dependent  neglected  or  delinquent  children  or 
any  of  them,  and  which  has  been  approved  iby  the  board  of 
state  charities  as  provided  by  law.  When  the  health  or  con- 
dition of  the  child  shall  require  it,  the  judge  may  cause  the  child 
to  be  placed  in  a  public  hospital  or  institution  for  treatment  or 
special  care,  or  in  a  private  hospital  or  institution  which  will 
receive  it  for  like  purposes  without  charge.  The  court  may 
make  an  examination  regarding  the  income  of  the  parents  or 
guardian  of  a  minor  committed  as  provided  by  this  section  and  ' 
may  then  order  that  such  parent  or  guardian  pay  the  institu- 
tion or  board  ^o  which  the  minor  has  been  committed  reason- 
able board  for  such  minor,  which  order,  if  disobeyed,  may  be 
enforced  by  attachment  as  for  contempt." 

It  may  be  observed  that  the  section  quoted  provides  for  eight 
distinct  or  optional  forms  of  commitment  by  the  juvenile  court 
of  neglected  and  dependent  minors  or  wards  of  the  court,  and  which 
briefly  may  be  summarized  as  follows:  The  court  may  commit 
such  children; 

1.  To  the  care  of  the  children's  home,  if  there  be  one  in  the 
county. 

2.  If  there  is  no  such  home  in  the  county,  to  a  similar  home  in 
another  county, 

8.  To  the  board  of  state  charities. 

4.  To  the  care  of  some  suitable  state  or  county  institution. 

5.  To  the  care  of  some  reputable  citizen  of  good  moral  character. 

6.  To  the  care  of  some  training  school. 

7.  To  an  industrial  school  as  provided  by  law." 

8.  To  the  care  of  some  association  willing  to  receive  it,  and 
which  embraces  within  its  objects  the  purpose  of  caring  for  or 
obtaining  home  for  dependent,  neglected  or  delinquent  children, 
and  which  has  been  approved  by  the  board  of  state  charities  as 
provided  by  law. 

Relative  to  the  optional  methods  of  commitment  specified,  at- 
tention is  directed  to  the  question  of  the  liability  of  the  county  for 
the  expense  incident  to  such  commitments. 

It  is  noted  that  the  only  authority  contained  in  Section  1653 
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G.  C.  for  pa3nnent  of  the  committed  child's  board  by  the  county 
commissioners,  may  be  found  in  the  phrase  ''for  which  the  county 
commissioners  in  the  county  in  which  it  has  a  settlement  shall  pay 
reasonable  board."  Judged  from  the  position  the  phrase  occupies 
as  it  appears  in  the  opening  paragraph  of  the  section,  it  is  con- 
cluded that  the  same  may  be  said  to  refer  only  to  the  optional  com- 
mitment immediately  preceeding  the  phrase,  and  which  is,  a  chil- 
dren's home  in  another  county,  willing  to  receive  such  child,  and  for 
which  the  county  commissioner  of  the  county  in  which  it  has 
a  settlement,  shall  pay  reasonable  board.  Hence  the  language 
of  the  phrase  considered,  together  with  the  position  it 
occupies  in  the  section,  is  thought  to  indicate  the  legislative  inten- 
tion of  limiting  the  authority  of  the  county  commissioners  for  the 
payment  of  board  of  such  children  to  those  cases  where  there  is 
no  children's  home  provided  in  the  county,  of  the  childs  settlment, 
and  commitment  is  made  by  the  Juvenile  Court  of  such  children  to 
a  children's  home  in  another  county. 

An  examination  of  Section  8092  G.  C.  seemingly  supports  such 
a  conclusion  since  this  section  expressly  provides  for  the  payment 
of  board  by  the  county  commissioners,  of  such  children  as  may  be 
placed  in  the  care  of  private  families  within  the  county  by  the 
juvenile  court,  in  the  event  that  there  is  no  children's  home  in  the 
county,  or  in  event  of  the  abandonment  of  one  previously  existing. 
It  would  seem  therefore  that  Section  1663  G.  C.,  would  not  furnish 
the  county  commissioners,  with  the  authority  to  pay  the  board  of 
the  children  committed  by  the  juvenile  court  to  the  care  of  private 
families  or  individuals,  since  that  contingency  is  apparently  pro- 
vided for  only  in  those  cases  where  there  is  no  children's  hame 
within  the  county,  or  in  the  event  of  abandonment  as  previously 
mentioned.  It  is  not  believed  moreover,  that  there  is  any  other 
statutory  provision  authorizing  the  pasrment  of  such  an  expense 
from  the  county  treasury,  and  since  the  board  of  county  commis- 
sioners represents  the  county  in  respect  to  its  financial  affairs,  only 
so  far  as  authority  is  given  it  by  statute,  it  can  only  be  properly 
concluded  that  a  negative  answer  should  be  given  your  first  ques- 
tion. 

The  second  question  indicated  in  your  inquiry  appears  to  be  in 
a  sense  hypothetical,  in  that  the  facts  do  not  state  actual  commit^ 
ment  has  been  made  or  the  nature  of  such  commitment,  and  under 
the  circumstances  it  becomes  obvious  that  definite  legal  conclusions 
are  impracticable  if  not  wholly  impossible.  It  may  be  noted  how- 
ever that  Section  3093  G.  C.  provides  that  children  permanently 
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committed  to  a  children's  home,  shall  be  under  the  exclusive  sruard- 
ianship  and  control  of  the  trustees  of  such  institution,  and  it  is 
believed  that  it  is  such  permanently  committed  children  to  be  con- 
templated by  the  provision  of  this  section,  where  authority  is  given 
the  trustees,  to  board  such  children  with  private  families  outside 
of  the  institution  when  the  circumstances  of  the  case  would  seem  to 
warrant  such  action.  Although  your  second  question  does  not 
state,  whether  the  commitments  contemplated  are  permanent  or 
temporary  ones,  it  may  be  generally  stated  in  answer  to  that  por- 
tion of  the  question,  however,  relating  to  the  alternatives,  the 
juvenile  court  may  adopt  in  the  proceedure  of  committing  neglected 
and  dependent  children  to  the  care  of  boards,  persons  and  institu- 
tions, that  such  court  is  authorized  to  adopt  at  its  discretion  any  of 
the  optional  provisions  of  Sections  1662  and  1668  G.  C.  although  it 
may  be  noted  that  the  payment  of  board  of  neglected  and  dependent 
children  by  the  county  commissioners  in  cases  where  commitments 
are  made  to  private  individuals  or  persons  is  limited  to  those  cases 
where  there  is  no  children's  home  in  the  county,  or,  in  the  event 
of  the  abandonment  of  one  previously  existing. 

Answer  to  your  third  question  may  be  briefly  made  in  the  nega- 
tive, since  it  is  believed  that  Section  8092  G.  C.  as  amended  in  109 
O.  L.,  p.  688,  although  slightly  changed  in  other  respects  from  the 
original  section,  still  provides  in  chief  for  those  cases  arising  where- 
in there  is  no  children's  home  within  the  county,  and  consequently 
is  not  thought  to  be  applicable  to  counties  where  such  a  home  already 
exists. 

The  Term  '^in''  as  Contained  in  the  Workm^s  Compensation 
Act  Refers  to  the  Outercovering  of  the  Body  Only,  in  its  Ordinary 
or  Common  Meaning  not  Referring  to  the  Mucoos  Membrane 
Lining  the  Passages  of  the  Nose,  Throat  or  Bronchial  Tabes. 


No.  2931— (Opinion  Dated  March  15,  1922). 

Industrial  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:    Acknowledgment  is  made  of  the  receipt  of  a  re- 
quest for  an  opinion  of  this  department,  which  reads  as  follows : 

.    "Re:    Claim  No.  O.  D.  102— A.  D.  S. 
Claim  No.  0.  D.    28— J.  M. 

At  a  hearing  of  the  above  claims  on  January  31, 1922,  the 
commission  ordered  that  the  above  claims  be  referred  to  you 
for  opinion  as  to  construction  to  be  given  to  Section  11  of  the 
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Schedule  of  Occupational  Diseases  as  found  in  Section  1465-68a 
of  the  General  Code. 

The  proof  in  both  of  these  claims  shows  that  the  claim- 
ants were  suffering  from  inflamation  of  the  mucous  lining  of 
the  throat  and  bronchial  tubes  which  undoubtedly  was  caused 
from  the  inhaling  of  fumes  by  them  while  in  the  course  of 
their  emplo3anent. 

The  question  here  to  be  determined  is  whether  Section 
11  of  the  aforesaid  schedule  is  to  be  interpreted  to  include  in- 
fections of  the  mucous  lining  or  the  throat,  nose  and  bronchial 
tubes,  or  whether  such  infection  or  inflamation  as  specified 
therein  is  confined  to  the  skin  alone. 

In  view  of  the  fact  that  this  question  is  rather  of  a  medi- 
cal nature,  I  am  enclosing  for  your  consideration  a  copy  of  a 
letter  from  Dr.  E.  B.  Starr  of  the  Department  of  Health,  ad- 
dressed to  the  Occupational  Disease  Department,  setting  forth 
their  views  upon  this  question.  We  are  also  attaching  copy 
of  a  supplemental  statement  which  gives  the  facts  as  set  forth." , 

The  question  to  which  you  direct  attention,  restated  is: 

Does  the  word  "skin,"  as  used  in  Section  1465-68a,  109 
O.  L.  184,  in  paragraph  11  of  the  schedule  therein,  "Descrip- 
tion of  disease  or  injury/'  intend  to  include  the  mucous  mem- 
brane or  the  mucous  lining  of  the  throat,  nose  and  bronchial 
tubes 

Section  1465-68a,  G.  C.,  in  the  part  pertinent  to  this  inquiry 
reads : 

"Every  employe  who  is  disabled  because  of  the  contrac- 
tion of  an  occupational  disease  as  herein  defined,  or  the  de- 
pendents of  an  employe  whose  death  is  caused  ""by  an  occupa- 
tional disease  as  herein  defined,  shall,  on  and  after  July  1, 
1921,  be  entitled  to  the  compensation  provided  by  Section 
1466-78  to  1465-82,  inclusive,  and  Section  1465-89  of  the  Gen- 
eral Code,  subject  to  the  modifications  hereinafter  mentioned; 

*  *  « 

The  following  diseases  shall  be  considered  occupational 
diseases  and  compensable  as  such,  when  contracted  by  an 
employe  in  the  course  of  his  employment  in  which  such  em- 
ploye was  engaged  at  any  time  within  twelve  months  previous 
to  the  date  of  his  disablement  and  due  to  the  nature  of  any 
process  described  therein. 

Schedule 

Description  of  disease  or  injury 

*  *  * 

11.    Infection  or  inflammation  of  the  skin  on  contact  sur- 
faces due  to  oils,  cutting  compounds  or  lubricants,  dust,  liquids, 

fumes,  gases  or  vapors. 

*  *  *  '> 
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It  is  a  rule  of  construction  of  statutory  provisions  that: 

'The  intent  of  the  law-makers  is  to  be  sought  first  of  all 
in  the  languajere  employed  ♦  ♦  ♦  The  object  of  judicial 
investigation  in  the  construction  of  a  statute  is  to  ascertain 
and  give  effect  to  the  intent  of  the  law-making  body  which 
enacted  it " 

Slingiuff  V.  Weaver,  66  O.  S.  621 ; 

Black  on  Interpretation  of  Laws,  Sec.  35 ; 

Peters  vs.  State,  8  O.  N.  P.  595. 

An  intent  win  prevail  over  the  literal  meaning  of  the  words 
used,  which  take  their  natural  and  most  obvious  meaning,  constru- 
ing each  expression  as  far  as  possible  so  as  to  harmonize  with  all 
others.     12  Corpus  Juris,  699. 

This  being  a  general  statute,  the  use  of  the  word  "skin"  must 
be  taken  in  its  general  or  ordinary  significance,  rather  than  its 
technical  or  anatomic  application.  Commonly  understood,  the  skin 
is  the  outer  covering  of  the  body.  It  consists  of  an  outer  coat  called 
the  cuticle  or  epidermis,  another  coat  beneath  called  the  cutis  or 
dermis,  and  the  subcutaneous  tissue.  It  is  that  part  of  the  body 
which,  when  removed,  is  called  the  "hide"  or  "skin."  It  is  pliable, 
expansive  and  ductile;  acts  as  a  covering  for  the  muscular  tissue, 
and,  among  other  things,  as  a  meeting  point  for  the  nerves,  pro- 
ducing the  sensation  of  touch  or  contact.  The  mucous  membrane, 
on  the  other  hand,  is  a  tissue  lining  the  openings  of  the  body,  and 
is  distinguished  from  the  external  covering  or  skin. 

It  is  to  be  observed  that  the  phrase  of  the  statute  is  "infec- 
tion or  inflammation  of  the  skin  on  contact  surfaces  due  to  oils," 
etc.  "Contact"  conveys  the  idea  of  touching  or  meeting,  to  im- 
pinge, that  is,  to  have  contact  in  relation  to  the  motion  of  the 
touching  object  to  the  thing  touched;  or  it  means  the  coincidence 
of  one  or  more  points  of  two  bodies  without  interpenetration  of  the 
bodies.  In  the  ordinary  acceptance  of  the  term,  "skin"  is  used  in 
common  parlance  and  even  in  conversation  among  medical  men 
refers  to  the  outer  covering  of  the  body,  not  the  inner  surfaces 
of  the  passages  to  the  intestinal  tract  or  the  pulmonary  organs 
thereof. 

The  intent  here  indicated  in  the  use  of  the  term  "skin"  in  the 
statute  finds  confirmation  in  the  amendments  or  changes  of  phrase- 
ology that  occurred  in  the  shaping  of  the  bill  for  its  final  enact- 
ment as  a  law. 

The  first  measure  introduced  was  known  as  House  Bill  47 ;  the 
bill  that  was  enacted  into  a  law  was  known  as  Substitute  House 
BiU  47. 
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The  first  bill,  so  far  as  the  present-  matter  is  concerned,  read : 

Schedule 
Description  of  diseases  or  injury. 

11.  Infection  of  the  skin,  or  its  sequelae,  due  to  oils,  cut- 
ting compounds,  or  lubricants. 

12.  Inflammation  or  ulceration  of  the  skin  or  mucous 
membrane,  or  its  sequelae,  due  to  dust,  liquids,  fumes,  gases 
or  vapors." 

Substitute  House  Bill  No.  47,  in  paragraph  12  of  the  descrip- 
tion of  disease  or  injury,  reads: 

"12.  Epithelioma  cancer  or  ulceration  of  the  skin  or  of 
the  corneal  surface  of  the  eye  due  to  carbon,  pitch,  tar  or  tarry 
compounds." 

Paragraph  1^  of  the  schedule  is  quoted  from  both  bills.  Ob- 
serve that  in  the  original  bill  the  phrase  is  "the  skin  or  mucous 
membrane,"  while  in  the  bill  as  enacted  into  a  law  the  phrase  '"or 
mucous  membrane"  is  dropped. 

The  apparent  intent  of  the  law  givers  is  to  distinguish  between 

disease  of  skin  and  mucous  membrane.    "Mucous  membrane"  by 

its  definition  is  clearly  a  term  used  to  convey  a  different  idea  than 

that  conveyed  by  the  term  "skin"  in  either  its  scientific  or  ordinary 

use. 

"Mucous  membrane  is  the  general  lining  membrane  of  the 
alimentary  canal  and  its  annexes,  including  the  respiratory  and 
urogenital  passages. — Century  Dictionary. 

A  membrane  is  a  thin,  pliable,  expansive  structure  of  the  body. 
The  term  is  used  in  its  widest  sense,  with  little  or  no  reference  to 
the  kind  of  tissue  which  may  be  concerned,  the  membranous  quality 
depending  upon  thinness  and  pliability,  not  upon  texture  or  fabric 
No  hard  parts  come  within  the  definition.  Membranes  are  divided 
generally  into  two  classes — ^the  mucous  and  the  serous  membrane. 

The  term  "epithelioma,"  used  in  No.  12  of  the  schedule,  is  a 
disease  that  may  concern  the  skin  or  the  mucous  membrane,  and  it 
is  to  be  observed  that  by  the  language  of  the  statute  it  is  made 
to  apply  to  the  carcinoma  of  the  skin. 

It  seems  unescapable  from  the  above  facts  and  reasons  that 
"skin,"  as  used  in  the  statute,  means  the  outer  covering  of  the  body 
in  its  common,  ordinary  or  vernacular  sense,  in  contradistinction 
to  the  mucous  membrane  or  lining  of  the  alimentary  or  respiratory 
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openings  of  the  body,  such  as  the  nasal  passages,  throat,  trachea, 
and  bronchial  tubes. 

It  is  therefore  the  opinion  of  this  department  that  ''skin"  as 
employed  in  the  law  intends  to  refer  to  the  outer  covering  of  the 
body  only,  and  is  used  in  its  ordinary  or  common  meaning,  not  re- 
ferring to  the  mucous  membrane  lining  the  passages  of  the  nose, 
throat  or  bronchial  tubes. 


STATEMENT  OF  THE  OWNERSHIP,  MANAGEMENT,  CIRCULATION, 
ETC.,  REQUIRED  BY  THE  ACT  OF  CONGRESS  OF  AUGUST  24,  1912, 
OF  DEPARTMENT  REPORTS,  PUBLISHED  WEEKLY  AT  COLUM- 
BUS, OHIO,  FOR  APRIL  1,  1922. 

State  of  Ohio,  County  of  Franklin,  ss.: 

Before  me,  a  notary  public  in  and  for  the  state  and  county  aforesaid,  per- 
sonally appeared  C.  W.  Wallace,  who,  having  been  duly  sworn  according  to  law, 
deposes  and  says  that  he  is  the  manager  of  the  Department  Reports,  and  that- 
the  foUowing  is,  to  the  best  of  his  knowledge  and  belief,  a  true  statement  of 
the  ownership,  management,  etc.,  of  the  aforesaid  publication  for  the  date 
shown  in  the  above  caption,  required  by  the  Act  cf  August  24,  1912,  embodied 
in  section  443,  Postal  Laws  and  Regulations,  to- wit: 

1.  That  the  names  and  addresses  of  the  publisher,  editor,  managing  editor, 
and  business  managers  are: 

Publisher,  The  Nemar  Publishing  Company,  67  East  Long  St.,  Columbus, 
Ohio. 

Editor,  L.  M.  Rodenfels,  67  East  Long  St.,  Columbus,  Ohio. 
Business  Manager,  C.  W.  Wallace. 

2.  That  the  owners  are: 

The  Nemar  Publishing  Company,  67  East  Long  St.,  Columbus,  Ohio. 
C.  W.  Wallace,  67  East  Long  St.,  Columbus,  Ohio. 
L.  M.  Rodenfels,  79  North  Third  St.,  Columbus,  Ohio. 
J.  D.  Dunigan,  105  Latta  Ave..  Columbus,  Ohio. 
W.  T.  Hohnhorst,  63  West  11th,  Covington,  Ky. 

3.  That  the  known  bondholders,  mortgagees,  and  other  security  holders 
owning  or  holding  1  per  cent,  or  more  of  total  amount  of  bonds,  mortgages, 
or  other  securities  are:    None. 

4.  That  the  two  paragraphs  next  above,  giving  the  names  of  the  owners, 
stockholders,  and  security  holders,  if  any,  contain  not  only  the  list  of  stock- 
holders and  security  holders  as  they  appear  upon  the  books  of  the  company 
but  also,  in  cases  where  the  stockholder  or  security  holder  appears  upon  the 
books  of  the  company  as  trustee  or  in  any  other  fiduciary  relation,  the  name 
of  the  person  or  corporation  for  whom  such  trustee  is  acting,  is  given;  also 
that  the  said  two  paragraphs  contain  statements  embracing  affiant's  full 
knowledge  and  belief  as  to  the  circumstances  and  conditions  under  which 
stockholders  and  security  holders  who  do  not  appear  upon  the  books  of  the 
company  as  trustees,  hold  stock  and  securities  in  a  capacity  other  than  that  of 
a  bona  fide  owner,  and  this  affiant  has  no  reason  to  believe  that  any  otiier 
person,  association,  or  corporation  has  any  interest  direct  or  indirect  in  the 
said  stock,  bonds,  or  other  securities  than  as  so  stated  by  him. 

C.  W.  WALLACE,  Business  Manager. 
Sworn  to  and  subscribed  before  me  this  22nd  day  of  March,  1922. 

[Seal.l  L.  M.  RODENFELS,  Notary  Public. 

(My   commission   expires  January   12,   1925.) 
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No.  17035 — The  State,  ex  rel.  Geo. 
H.  Phelps,  V.  B.  W.  Gearheart,  Super- 
intendent of  Insurance  of  the  State 
of  Ohio.    In  Mandamus. 

Jones,  J. 

1.  An  action  in  mandamus  will  not 
lie  where  the  employment  of  the  writ 
does  not  give  a  full  and  complete 
remedy,  or  in  a  case  where  the  law 
affords  another  remedy  specifically  se- 
curing the  enforcement  of  a  right  or 
the  correction  of  the  wrongs  complain- 
ed of. 

2.  In  order  to  test  the  validity  of 
a  license  issued  to  an  insurance  com- 
pany, which,  in  consequence  thereof, 
IS  exercisine  a  franchise  or  privilege 
claimed  to  he  a  contravention  of  law, 
quo  warranto  furnishes  a  specific  rem- 
edy. In  such  an  action  the  writ  would 
issue  a  single  suit  wherein  the  of- 
fending company  is  a  party  and  where 
the  judgment  rendered  would  bind  the 
real  party  in  interest. 

Writ  denied. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Matthias, 
JJ.,  concur. 

No.  17172— E.  T.  Allen  et  al  v.  H.  E. 
Scott,  Supt.  of  Banks.  Error  to  the 
Court  of  Appeals  of  Hamilton  county. 

Marshall,  C.  J. 

1.  The  amendment  to  Section  3, 
Article  XIII  of  the  Ohio  Constitution, 
adopted  September  3,  1912,  as  applied 
to  stockholders  of  corporations  organ- 
ized after  the  constitutional  amend- 
ment of  1903,  and  prior  to  Januarv  1, 
1913,  and  as  applied  to  stockholders 
to  whom  stock  was  issued  during  the 
same  period,  does  not  violate  the  pro- 
isions  of  Section  10,  Article  I  of  the 
Federal  Constitution,  which  provides 
that  no  state  shall  pass  any  law  'im- 
pairing the  obligation  of  contracts. 

2.  In  such  case  the  liability  of 
stockholders  in  corporations  authoriz- 
ed to  receive  money  on  deposit  can  be 
be  asserted  in  favor  of  creditors 
whose  indebtedness  was  incurred  af- 
ter January  1,  1913. 

3.  General  laws  passed  under  au- 
thority of  Section  2,  Article  XIII,  and 
under    Section    3,    Article    XIII,    as 


amended  November  3,  1903,  may  be 
altered  or  repealed  by  constitutional 
amendment. 

Judgment  affirmed. 

Johnson,  Hough,  Wanamaker,  Rob- 
inson, Jones  and  Matthais,  JJ.,  con- 
cur. 

No.  17338 — George  S.  Adams,  as 
Judge  of  the  Insolvency  Court  of 
Cuyahogaa  County,  v.  The  State,  ex 
rel.  Oliver  S.  Hubbell.  Error  to  the 
Court  of  Appeals  of  Cuyahoga  county. 

Wanamaker,  J. 

1.  The  court  of  insolvency  of  Cuy- 
ahoga county  in  matters  of  divorce, 
alimony  and  the  custody  of  minor 
children  is  by  statute  granted  the 
same  jurisdiction  as  the  court  of 
common  pleas. 

2.  Such  jurisdiction  when  once 
regularly  attached  is  a  continuing  jur- 
isdiction over  the  subject-matter  and 
the  parties  to  an  action  of  divorce,  ali- 
mony and  the  custody  of  minor 
children. 

3.  Any  order  of  such  court  touch- 
ing the  g^uardianship  of  a  minor  child 
is  subject  to  be  modified  from  time  to 
time,  as  in  the  judgment  of  the  court 
the  best  interests  of  the  child  may 
require. 

4.  During  such  continuing  jurisdic- 
tion other  courts,  whether  inferior  or 
superior,  having  concurrent  jurisdic- 
tion of  the  custody  of  minor  children, 
are  by  long  and  well-settled  practice 
of  this  state  denied  the  evercise  of 
such  jurisdiction. 

5.  During  such  continuing  jurisdic- 
tion of  the  court  of  insolvency  over 
a  minor  child,  an  order  purportinfc  to 
be  made  bv  any  other  court,  appoint- 
ing a  third  party  as  guardian  of  the 
person  of  the  minor  child,  is  null  and 
void. 

6.  Any  guardian  of  the  person 
of  such  m^nor  child  appointed 
by  a  court  other  than  the  court  ~of 
insolvency,  which  had  first  taken  jur- 
isdiction of  the  child,  is  without  ca- 
pacity to  sue  as  such  guardian  in  any 
court  of  record  in  thi^  state. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Hongh, 
Robinson,  Jones  and  Matthias,  JJ^ 
concur. 
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No.  17107 — The  Pontiac  Improve- 
ment Company  v.  The  Board  of  Ck>m- 
missioners  of  The  Cleveland  Metro- 
politan Park  District.  Error  to  the 
Court  of  Appeals  of  Cuyahoga  county. 

Johnson,  J. 

1.  The  right  of  eminent  domain  be- 
longs to  the  sovereign  power,  and 
statutes  delegating  authority  to  ex- 
ercise it  must  be  strictly  construed. 
When  it  is  sought  to  take  the  property 
of  an  individual  under  statutes  grant- 
ing such  authority  to  corporations, 
subject  to  conditions  specifically  set 
forth,  the  protection  of  the  constitu- 
tional guaranty  of  the  right  of  private 
property  requires  that  the  powers 
granted  by  the  legislature  be  strictly 
pursued,  and  where  the  authority 
granted  is  to  acquire  a  fee  or  lesser 
interest  the  terms  **lesser  interest" 
cannot  be  construed  to  mean  author- 
ity to  prescribe  regulations  from  time 
to  time  as  to  the  manner  in  which  the 
property  may  be  used  or  improved  by 
the  owner  while  he  is  in  possession.    .. 

2.  Where  a  lesser  interest  than  a 
fee  in  real  estate  is  sought  to  be  ap- 
propriated in  a  condemnation  proceed- 
mg  by  a  municipality,  or  board,  for 
public  use,  the  lesser  interest  must 
be  defined  with  such  certainty  as  to 
apprise  the  owner  of  the  nature  and 
extent  of  the  interest  which  is  to  be 
taken  and  also  with  such  certainty 
as  will  enable  a  jury  in  accordance 
with  the  constitution  to  intelligently 
assess  the  compensation  to  be  paid 
for  the  interest  taken. 

3.  The  phrase,  '*where  private 
property  shall  be  taken  for  public 
use,"  contained  in  Section  19.  Article 
I  of  the  Constitution  of  Ohio,  implies 
possession,  occupation  and  enjoyment 
of  the  property  by  the  public,  or  by 
public  agencies,  to  be  used  for  public 
purposes. 

Judgment  reversed. 

Marshall,  C.  J.,  Hough,  Wanamaker, 
Robinson,  Jones  and  Matthias,  JJ., 
concur. 

No.  17091— The  Ohio  Farmers  Insur- 
ance Co.  V.  J.  M.  Cochran.  Error  to 
the  Court  of  Appeals  of  Logan  county. 

Wanamaker,  J. 

1.  An  insurance  policy  is  a  con- 
tract between  the  insured  and  the  In- 
surer, whereby  for  an  agreed  prem- 
ium one  party  undertakes  to  compen- 
state  the  other  for  loss  on  a  specified 
subject  by  specified  perils. 


2.  The  long  and  uniformly  settled- 
rule  as  to  contracts  requires  only  a 
substantial  performance  in  order  to 
recover  upon  such  contract.  Merely 
nominal,  trifling,  or  technical  depar- 
tures are  not  sufficient  to  breach  the 
contract. 

3.  A  waiver  of  any  of  the  terms 
of  a  contract,  may  be  either  by  sub- 
sequent contract,  written  or  oral,  or  by 
the  acts  and  conduct  of  the  parties. 

4.  A  written  provision  m  a  policy, 
"No  officer,  agent,  or  adjuster,  or 
other  representative,  sAall  have  power 
to  waive  or  alter  any  of  the  provisions 
or  conditions  of  this  policy  ♦  ♦  • 
unless  when  actually  endorsed  hereon 
or  added  hereto  by  such  officer,  agent, 
or  adjuster,"  etc.,  does  not  prevent  a 
waiver  of  any  provision  of  the  policy 
by  the  acts  and  conduct  of  the  insur- 
ance company  by  its  duly  authorized 
officers  or  agents. 

5.  A  Waiver  properly  pleaded  to 
.support  which  relevant  proof  has  been 

offered,  in  a  trial  to  a  jury,  becomes 
a  question  of  fact  for  the  determina- 
tion of  the  jury,  the  burden  of  prov- 
ing which  by  a  preponderance  of  the 
evidence  is  upon  the  party  relying 
upon  the  waiver. 

6.  A  charge  of  the  trial  court  upon 
the  subject  of  waiver  must  be  con- 
sidered as  a  whole  so  far  as  it  applies 
to  the  subject  of  waiver.  If,  judged 
by  its  four  comers,  the  charge  upon 
that  subject  fairly  and  correctly  states 
the  law  applicable  to  the  pleadings 
and  the  evidence,  the  cause,  upon  re- 
view, should  not  be  reversed  merely 
because  it  is  possible  the  jury  maay 
have  been  misled.  The  question 
should  be:  Was  the  jury  probably 
misled  in  a  matter  materially  affect- 
ing the  complaining  party's  substan- 
tial rights? 

Judgment  affirmed. 

Marshall,  C.  J.,  Johnson  and  Robin- 
son, JJ.,  concur.  Hough,  J.,  concurs 
in  the  judgment. 

No.  17108— njames  O.  Mills  v.  John 
A.  Connor  et  al.     Error  to  the  Court 
of  Appeals  of  Franklin  county. 
Matthias,  J. 

1.  A  lease  for  years,  being  a  chat- 
tel interest,  passes  at  the  death  of  the 
lessee  to  the  personal  representative, 
who  becomes,  by  virtue  of  his  office, 
assignee  of  the  term. 

2.  Equity  implies  such  powers  in  a 
trustee  as  are  reasonably  necessary 
to  the  discharge  of  the  duties  assign- 
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ed  by  the  instrument  creating  the 
trust;  but  when  the  powers  and  duties 
of  a  testamentary  trustee  are  defined 
and  limited  by  clear  and  express  Ian- 
^age  of  the  will,  he  has  no  authority 
beyond  that  expressly  conferred,  and 
no  power  to  act  in  other  matters  con- 
nected with  the  estate  of  the  testator. 

3.  Where  the  testator  was  the  own- 
er of  a  moving  picture  theatre  located 
on  the  first  floor  of  a  five  story  build- 
ing, all  of  which,  with  the  exception 
of  certain  designated  rooms,  the  tes- 
tator held  under  lease  for  a  term  of 
ten  years,  with  the  option  of  a  fur- 
ther lease  of  five  years  at  a  stipulated 
rental,  and  his  will  directed  that  such 
moving  picture  business  "shall  be  con- 
ducted during  the  life  of  the  lease  on 
said  building"'  bv  two  persons  named, 
they  are  not  thereby  authorized  to 
execute  such  renewal  lease. 

4.  Under  such  circumstances  an 
action  for  specific  performance  can- 
not be  maintained  oy  the  persons, 
named  as  such  trustees  to  compel  the 
lessor  to  execute  to  them  a  lease  on 
said  premises  for  an  additional  term 
of  five  years. 

Judgment  reversed. 

Marshall,  C.  J.,  Johnson,  Hough, 
Wanamaker,  Robinson  and  Jones,  JJ., 
concur. 

No.  17001— Vertie  B.  Hover,  Admin- 
istratrix of  the  Estate  of  Thompson 
Hoyer,  Deceased,  v.  The  Lake  Snore 
Electric  Railway  Co.  EIrror  to  the 
Court  of  Appeals  of  Lucas  county. 

Hough,  . 

1.  When  a  court  directs  a  verdict 
at  the  close  of  plaintiff's  testimony,  in 
an  action  for  personal  injury,  the  tes- 
timony and  admission  shown  by  the 
record  must  be  taken  as  true;  and 
where  the  record  presents  a  state  of 
facts  from  which  difiTerent  minds  may 
reasonably  arrive  at  different  conclu- 
sions on  the  ultimate  fact  as  to  wheth- 


er or  not  an  automobile  was  standing 
on  or  across  the  track  of  an  interur- 
ban  railway  company  when  its  car 
was  approaching,  300  feet  distance,  in 
the  daytime,  driven  at  a  high  but  law- 
ful rate  of  speed,  with  no  obstruction 
of  view,  there  is  presented  a  question 
for  the  jury. 

2.  Under  such  circumstances,  it  is 
the  duty  of  the  agents  of  the  railway 
company  in  charge  of  the  car  so  trav- 
elling, if  it  be  the  fact  that  the  auto^ 
mobfle  is  standing  on  or  across  the 
track,  to  use  such  means  at  their  dis- 
posal as  an  ordinarily  prudent  person 
m  like  circumstances  would  have  used 
in  order  to  stop  the  car  and  prevent 
collision. 

3.  And  under  such  circumstaances, 
where  it  appears  that  a  car  could  or- 
dinarily be  stopped  within  a  distance 
of  500  feet,  and  that  on  this  occasion 
the  car  struck  the  automobile  and 
thereafter  proceeded  a  distance  of 
from  700  to  1500  feet  before  coming 
to  a  stop,  there  is  presented  some  evi- 
dence of  negligence,  and  it  is  error 
for  the  court  to  direct  a  verdict. 

4.  In  a  record,  where  the  petition 
avers  and  the  evidence  tends  to  prove 
a  failure  and  neglect  on  the  part  of 
the  defendant  company  to  stop  its 
electric  car  within  a  reasonable  dis- 
ance  after  striking  an  automobile  in 
which  plaintifTs  decedent  was  riding 
but  carried  it  a  long  distance  on  the 
fender  of  its  car,  and  the  automobile 
then  struck  a  trolley  pole  and  deced- 
ent was  thrown  in  the  ditch,  and  the 
evidence  tended  to  show  that  the  in- 
juries received  resulted  in  death,  the 
question  whether  or  not  the  fatal  in- 
jury was  occasioned  under  such 
charge  of  negligence,  or  when  the  car 
first  struck  tne  automobile,  is  one  for 
the  jury  under  all  the  circumstances. 

Judgment  reversed. 

Johnson,  Wanamaker,  Robinaon, 
Jones  and  Matthias,  JJ.,  concur. 
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NEW  INCOKPORATIONS 

The  Ridpath  Historical  Society  Co., 
Cincinnati,  $5,000.  Spencer  M.  Jones, 
H.  F.  McGee,  E.  N.  Pearson,  A.  M. 
Morgan,  George  E.  Tebbs. 

The  Queen  City  Drug  Co..  Cincin- 
nati, $5,000.  Frank  H.  Sanders,  Sr., 
Frank  G.  Sanders,  Joseph  H.  Sanders, 
Charles  B.  Mann,  J.  Emmett  Costello. 

The  Petroleum  Production  Co., 
Cleveland,  $500.  John  F.  Thompson, 
Wayne  Eberly,  F.  M.  McGaughey,  C. 

A.  Hope,  L.  A.  Pickering. 

The  Manna-Maker  Co.,  Dayton, 
$50,000.  Richard  E.  Painter,  I.  F. 
Craig,  H.  A.  Reitdyk,  I.  I.  Hayer, 
Isaac  Warner. 

The  Harvard  Music  System  Co., 
Toledo,  $50,000.  Geo.  P.  MacNichel, 
Jr.,  Herman  Subrbier,  Cyrus  E.  Tay- 
lor, John  C.  Bostelman,  Jr.,  Sophoe  P. 
Bostleman. 

The  B.  H.  &  T.  Oil  &  Gas  Co.,  Ken- 
ton, $25,000.  John  F.  Willauer,  Wil- 
liam W.  Bower,  Geo.  E.  Mitchell, 
James  Mullady,  Louis  G.  Breidenbach. 

The  Banner  Auto  Accessory  Cc, 
Cleveland,  $10,000.  Alfred  I.  Soltz, 
S.I.  Powell,  A.  L.  Dietz,  Benjamin 
Feinsilber,  Melvin  Christopher. 

The  Reporter  Pub.  Co.,  Columbus, 
$20,000.  Frank  M.  Sprague,  Paul  E. 
Sprairue,  Howard  C.  Park.  H.  W. 
Pradshaw,  C.  A.  DeLay,  Louis  C. 
Walters. 

The  Euclid  Eighty-Fifth  Co.,  Cleve- 
land, $500.  Frank  G.  Mooney,  Ira  J. 
Warner,  H.  Stewig,  0.  E.  Shaw,  I.  L. 
Nichols. 

The  Lincoln  Theater  Co.,  Spring- 
field, $20,000.  Richard  Hamilton, 
Llovd  M.  Williams,  I.  J.  Morris,  C.  G. 
Wolfel,  Warner  B.  Pickens. 

The  Peoples  Savings  &  Loan  Co., 
Mansfield,  $2,000,000.     E.  J.  Carlson, 

B.  J.  Fusner,  C.  W.  Barnes,  H.  H. 
Montis,  R.  V.  Steele. 

The  Friedman  Candy  Mfg.  Co., 
Youngstown,  $10,000.  M.  B.  Fried- 
man. Herman  Kline.  L*»r  S.  Wilkoff, 
L.  A.  Kustin.  Hazel  M.  Moorhouse. 

The  Alliance  Electric  Co..  Younes- 
town,  $25,000.  Howard  R.  Dillon, 
Gust.  E.  Deierlin?.  J.  Ray  Anderson, 
M.  L.  Fowler,  William  B.  Qninn. 

The  Ludlow  Co.  Cleveland.  $10,000. 
F.  W.  Treadw«y,  Wm.  H.  Marlatt,  J. 
B.  Fay,  D.  T.  Davis,  Wm.  A.  Reade. 


The  Earle  Realty  Co.,  Cleveland, 
$1,000.  M.  L.  Lillis,  W.  A.  Moran,  Geo. 
Pontius,  Chas.  £.  Moran,  M.  lafor- 
naro. 

The  Euclid-Hatch  Realty  Co.,  Cleve- 
land, $500.  Frank  G.  Mooney,  Ira  J. 
Warner,  H.  Stewig,  O.  E.  Shaw,  I.  L. 
Nichols. 

The  Essex  Improvement  Co.,  Cleve- 
land, $500.  Louis  Duchon,  B.  D.  Gor- 
don, C.  R.  Berne,  A.  J.  Schanfarber, 
E.  L.  Mueller. 

The  W.  L.  McCaslin  Co.,  Cleveland, 
$500.  W.  K.  Stanley,  H.  P.  Ord,  M. 
Mergner,  Wm.  W.  Dawson,  E.  R.  Wal- 
ters. 

The  Cohen  Grocery  Co.,  Cleveland, 
$5,000.  Sarah  Cohen,  Regina  Cohen, 
Joseph  S.  Silber,  Molly  Cohen,  C. 
Gottfried. 

The  Toledo  Deflector  and  Develop- 
ment Co.,  Toledo,  $50,000.  George  F. 
Parrish,  R.  W.  Johnson,  S.  E.  Johnson, 
W.  H.  Van  Skiver,  A.  D.  Davis,  E.  L. 
Earle. 

The  North  Hill  Masonic  Temple  Co., 
Akron,  $30,000.  Arthur  M.  Barber,  J. 
Earl  Cox,  G.  R.  Edgar,  Chas.  E. 
Sweeny,  James  D.  Robinett. 

The  J.  L.  Ward  Constr.  Co.,  Cleve- 
land, $30,000.  E.  Brown,  W.  H.  Has- 
selman,  E.  Zalad,  R.  W.  Wright,  N. 
Bonnist. 

The  Southern  Pine  arid  Hardwood 
Co.,  Cincinnati,  $10,000.  G.  A.  Roy,  L. 
E.  Schleinhauf,  Charles  F.  Runck,  Jr., 
T.  E.  Wood,  Arthur  Wood. 

The  Queen  City  Constr.  Co.,  Cincin- 
nati, $10,000.  Fred  Weiland.  Herbert 
E.  Ritchie,  Louis  Weiland,  H.  J. 
Schwer,  M.  P.  Beck. 

The  Square  Realty  Co.,  Cleveland, 
ISIO.OOO.  Morris  Friedman,  Mollie 
Friedman,  Leo  Von  Thun,  Harry  Bem- 
nard,  G.  Hogan. 

The  Kennedy  Printing  Co.,  Cleve- 
land, $5,000.  E.  F.  Kennedy,  Richard 
J.  Moriarty,  Robert  Kennedy,  John  L. 
Weisend,  Florence  M.  Healy. 

The  Fireside  Svgs.  &  Loan  Co., 
Cleveland,  $10,000,000.  H.  J.  Carroll, 
R.  A.  Domer,  W.  F.  Chapek,  Wm.  O. 
Heym.  William  F.,  Kees,  Geo. 
Schneider. 

The  Seneca  Oil  and  Gasoline  Co., 
Cleveland,  $20,000.  Wm.  D.  Uhlinck, 
L.  F.  Henner,  H.  B.  Latchew,  E.  F. 
Willert,  Mrs.  Gust.  Schmidt. 
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The  Progress  Wall  Paper  Co.,  Cleve- 
land. |500.  John  E.  Hennie,  Edward 
Moskopp^  Erward  Rupp,  F.  J.  Uthe, 
Henry  Ziemer. 

The  Freedom  Mfg.  Co.,  Toledo,  $40,- 
000.  Ralph  W.  Dotty,  James  Harold 
Guething,  H.  Ackerman,  Nolan  Boggs, 
Fred  A.  Riehm. 

The  Caperin  Co.,  Dasrton,  |10,000. 
Claudia  K.  Engle,  Samuel  S.  Mark- 
ham,  « Abraham  K.  Meek,  Robert  G. 
Corwin,  Robert  K.  Landis. 

The  West  Philadelphia  Realty  Co., 
Davton,  $10,000.  Sidney  G.  Kusworm, 
Ralph  Gross,  R.  E.  Marrs,  Clara  Sey- 
bold,  B.  R.  Shaman. 

The  Adwol  Drug  Co.,  Cleveland, 
$7,600.  A.  W.  Haiman,  D.  F.  Klein, 
E.  M.  Goodsmith,  E.  M.  Chaloupka,  D. 
J.  Zinner. 

The  Eshner-Gerard  Co.,  Cleveland, 
$1,000.  Jules  A.  Eshner,  John  Gerard, 
J.  Lucas,  W.  L.  McCaslin,  E.  M.  Moir, 
J.  Lucas. 

The  Oak-Homes  Realty  Co.,  Cleve- 
land, $10,000.  L.  S.  Sobel,  E.  Brown, 
W.  H.  Hasselman,  E.  Zalad,  N.  Bon- 
nist. 

The  Newton-Baxter  Co.,  Toledo, 
$10,000.  Stuart  A.  Baxter,  Horace  E. 
Newton,  Stanley  J.  Hutt,  Thos.  O. 
Marlar,  Bartlett  E.  Emery. 

The  Beher-ClifFord  Opdcal  Co..  Co- 
lumbus, $100,000.  Carl  M.  Clifford, 
Walter  E.  Beher,  Joseph  M.  Clifford, 
Marie  Clifford,  Irene  Beher. 

The  Hancock  Oil  Co.,  Lima,  $25,- 
000.  U.  M.  Shappell,  Alyy  Spencer, 
Fred  Boeder,  LeRoy  Crider,  Irvin 
Rindenour,  James  J.  Collison. 

The  Main  Merchandising  Co.,  Akron, 
$4,000.  Charles  E.  Schwartz,  Abe 
Woloveck,  Rebecca  Woloveck,  Sam 
Leaner,  Joseph  Cohen. 

The  Knox  Tailoring  Co.,  Akron, 
$1,000.  Ben  W.  Holug,  Sam  DeSure, 
Anna  DeSure,  William  Leeper,  Re- 
becca Holub. 

The  Seifert  Cromwell  Co.,  Youngs- 
town,  $1,000.  Joseph  E.  Seifert,  De- 
witt  P.  Cromwell,  Frank  M.  Higg^ns, 
John  A.  Ashton,  John  A.  Roese. 

The  Silver  Fox  Land  Co.,  Cleveland, 
$10,000.  W.  F.  Maurer.  T.  B.  Bolton, 
E.  R.  Dolin,  Norton  McGiffin,  E.  H. 
Bevier. 

The  Lexineton  Columbus  Motor  Co., 
Columbus,  $20,000.  Willard  Miller,  F. 
J.  Miller,  Georsre  Costan,  Kenner  Mc- 
Connell,  H.  L.  Lochrane. 

Thp  Henry  Sell  Clothing  Co.,  Akron, 
S20  000.  D.  Henrv  Sell.  C.  F.  Weeks, 
R.  F.  Hamlin.  D.  E.  Cain,  K.  E.  Beach. 


The  Dependable  Oil  A  Lubricating 
Co.,  Marion,  $25,000.  C.  A.  Klunk,  D. 
E.  Sullevan,  H.  A.  Stevens,  Fred  W. 
Warner,  Hoke  W.  Donithen. 

.The  Warren  Auto  Electric  Service 
Co.,  Warren,  $15,000.  Geo.  E.  Keltz, 
P.  E.  Koconis,  T.  H.  Cooper,  EL  D.  Os- 
borne, F.  W.  Chapman. 

The  Blsinore  Realty  Co.,  Cincin- 
nati, $62,000.  Murray  Seasongood, 
August  F.  Driemeyer,  Lester  A.  Jaffe, 
Magdalen  Steinert,  Mabel  V.  Mad- 
den. 

The  Lubricating  Service  Co.,  Cleve- 
land, $10,000.  Geo.  H.  Votteler,  J.  W. 
Kelley,  Cary  R.  Album,  H.  A.  Keith, 
C.  R.  Bennett. 

The  Russell  Hall  Apartment  Co., 
Cleveland,  $10,000.  A.  H.  Goldman,  S. 
A.  Thorman,  L.  E.  Robinson,  S.  Z. 
Brown,  Bessie  Hamilton. 

The  Cleveland  Radio  Mfg.  Co., 
Cleveland,  $20,000.  Maurice  F.  Mc- 
Carthy, Frank  E.  Baker,  George  S. 
Salzman,  Allen  W.  Gibson,  Lex  Kint- 
ner. 

The  Key  Seat-Bed  Slat  Co.,  Cincin- 
nati, $1,000.  Benjamin  Haas,  Nathan 
Kaplan,  Harold  H.  Tuch,  Harold  H. 
Haas,  Clarence  J.  Haas. 

The  Homer-Guest-Selbach  Co., 
Cleveland,  $25,000.  A.  L.  Guest,  G. 
W.  Seelbach,  H.  W.  Lower,  R.  L.  To- 
ben,  S.  E.  Homer. 

The  Sprackling  Constr.  Co.,  Cleve- 
land. $1,000.  H.  J.  Sprackling,  J.  C. 
Sprackling,  H.  L.  Sprackling,  E.  L. 
Sprackling,  W.  J.  Sprackling. 

The  Benton  Stone  Co.,  Oak  Harbor, 
$20,000.  William  Lipstraw,  Mrs. 
Pearl  Lipstraw,  Samuel  R.  Curran, 
Carl  Scheuerman,  Louis  Lipstraw. 

The  Builders  Hardware  Co.,  War- 
ren, $40,000.  Elaine  Larson,  Arthur 
M.  Larson,  Frank  0.  Brunstetter, 
Jesse  W.  McCague,  Adaline  V.  Skin- 
ner. 

The  C.  L.  Thayer  Battery  Co.,  Co- 
lumbus, $15,000.  C.  L.  Thayer.  Wil- 
helmina  Thayer,  James  T.  Phillips, 
Edna  M.  Phillips,  C.  E.  Ferree. 

The  St.  Clair  Clothing  Co.,  Cleve- 
land. $10,000.  Luigi  Confessore,  Ro- 
sario,  Giurbino,  Marino  Beneddeo, 
Guiseppe  Gigante,  Tittolo  Vincenzo. 

The  Home  Financing  Co.,  Lorain, 
$90,000.  Harold  I.  Covalt,  J.  J. 
Ewers,  August  H.  Goldman,  B.  Bern- 
hardt, V.  Cotton. 

The  Acme  Cement  Products  Co., 
Sandusky,  $10,000.  Bert  Martin,  F.  A. 
Martin,  James  E.  Miller,  Henry  J. 
Gerhardstein,  Lewis  Neill. 
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The  Dealers  Discount  Co.,  Akron, 
11,000.  E.  L.  Honeywell,  C.  E.  Hemp, 
L.  A.  Lancaster,  A.  L.  Honeywell,  E. 
E.  Honeywell. 

The  Luma  Radio  Co.,  Toledo,  |10,- 
000.  Walter  G.  Kirkbride,  John  M. 
McCabe,  Milton  G.  Boese,  Clarence  J. 
Applegate,  E.  Cary. 

The  Arrow  Lubricating  Co.,  Cincin- 
nati, $10,000.    Harry  M.  Weiler,  Fred 

E.  Graf,  C.  W.  Graf,  I.  B.  Davidson, 
Michael  G.  Heintz. 

The  Mollenkamp  Furniture  Co.,  Cin- 
cinnati, $20,000.  F.  Mollenkamp,  Mary 
Mollenkamp,  Katherine  Wigbell, 
Adele  E.  Mollenkamp,  Harry  J.  Mol- 
lenkamp. 

The  Clarendon  Heights  Bldg.  Co., 
Akron,  $10,000.  J.  W.  Thomas,  El- 
onette  Bro¥m,  Marjorie  M.  Slater, 
Ray  A.  Kirkpatric,  R.  J.  Sauvain. 

The  Hirsch  Improvement  Co., 
Cleveland,  $500.  A.  D.  Mulligan,  M. 
J.  Sperber,  Heiman  Goldstein,  S.  C. 
Schaefer,  M.  J.  Harris. 

The  Alcazar  Co.,  Cleveland,  $500. 
Kent  H.  Smith,  Harry  E.  Steffens,  H. 
T.  Jeffery,  J.  Paul  Thompson,  E.  K. 
Curtiss. 

The  T-W  Co.,  Cleveland,  $10,000. 
Tracy  H.  Duncan,  Jos.  A.  Schlitz, 
Theo.  C.  Robinson,  M.  Glenn,  K. 
Wing. 

The  Mentor  Land  and  Discount  Co., 
Cleveland,  $50,000.  Nicola  Gugliotta, 
David  Lombardy,  Charles  Roberto, 
Michael  G.  Roberto,  Emilio  Amorosi, 
John  Silvestro. 

The  Capitol  Theatre  Co.,  Toledo, 
$12,000.  H.  G.  Heywood,  T.  E.  Hey- 
.  wood,  George  E.  Dixon,  DeClan  Allen, 
R.  S.  Hoofire. 

The  Miller  &  Cline  Real  Estate  Co., 
Springfield.  $20,000.  Chris  Cline, 
Grace  Kline,  Jacob  M.  Homer,  H. 
Frank  Miller. 

The  B-B  Polishing  Machine  &  Mfg. 
Co.,  Springfield,  $10  000.  Paul  A. 
Schaefer,  Harry  A.  Diehl,  Charles  G. 
Peck,  Jas.  A.  Hacnies,  Forrest  H. 
Stowe,  R.  C.  Mitchell. 

The  Payday  Savings  and  Loan  Co., 
Cleveland.  $1,000,000.    E.  H.  Krueger, 

F.  H.  Pelton,  F.  H.  Sellberg,  A.  W. 
Thomas.  Perry  L.  Graham. 

The  Wilscn  Frost  Co..  Cleveland, 
$500.  S.  V.  Wilson,  Edw.  J.  Frost, 
Frank  Nemes,  Edw.  Frost,  Jr.,  Wal- 
ter W.  Mitchell. 

The  Double  Wall  Co.,  Newark,  $20,- 
000.  Wm.  E.  Miller,  Emerson  R. 
Miller,  L.  B.  Wilson,  J.  C.  Starbuck, 
Stonley  R.  Miller. 


The  Bellevue  Garage  Co.,  Bellevue, 
$1,000.  Arthur  W.  Zechman,  Am- 
brose A.  Ball,  Oliver  W.  Overmeyer, 
Chas.  A.  Lamb,  Ida  M.  Overmeyer. 

The  Yellow  Pine  Building  Co.,  Cin- 
cinnati, $25,000.  Fred  Weiland,  Her- 
bert E.  Ritchie,  Emma  Herier,  H.  J. 
Schwer,  Rolla  L.  Shickner. 

The  Crawford-Long  Coal  Co.,  Tor- 
onto, $100,000.  O.  Y.  Crawford,  Wil- 
bur M.  Long,  T.  Hays  White,  J.  E. 
Long,  J.  W.  Porter. 

The  GoUmar  Brothers'  Circus  Co., 
Cincinnati,  $10,000.  M.  Miller,  Aug. 
Kirbert,  Fred  Guethlein,  Abe  Silver- 
glade,  M.  D.  Lowenstein. 

The  Raab  Shoe  Co.,  Toledo,  $75,000. 
John  F.  Raab,  Charles  Hartmann, 
Herbert  L.  Raab,  Frank  L.  MuUhol- 
land,  Herbert  B.  Leith. 

The  Lewis  Clothes  Shop  Co.,  Cleve- 
land, $13,000.  Morris  Friedman, 
Mollie  Friedman,  Harry  Bempard,  M. 
Sheinki^an,  William  Sheinkman. 

The  R.  G.  Witters  Co..  Canton,  $15.- 
000.  R.  G.  Witters,  J.  H.  Myers,  F. 
W  Hoffman,  W.  F.  Johnston,  George 
M.  Evans. 

The  International  Clay  Machinery 
Co.,  Dayton,  $1,000.  Carol  McElroy, 
Annette  Anderle,  Louie  Pape,  E.  J. 
Anderle.  R.  H.  McElroy. 

The  Reed  Realty  Co.,  Cleveland, 
$1,000.  Frank  M.  Emslie,  A.  H.  Ker- 
man,  Morris  Newman,  A.  M.  Brooks, 
L.  D.  Hedrick. 

The  Pilot  Products  Co.,  Cleveland, 
$25,000.  I.  C.  MofTett.  H.  H.  Moffett, 
I^d  E.  Krejci,  Harry  G.  Fuerst.  I.  H. 
Fisher. 

The  Traction  Stores  Co.,  Cleveland, 
$500.  H.  C.  Kopf,  J.  R.  NefT,  A.  War- 
den. F.  C.  Gardner,  John  Connell. 

The  Homestead  Savings  &  Loan 
Co..  Cleveland,  $50,000.  W.  B.  Nye, 
J.  E.  Llovd.  J.  W.  Camp,  V.  J. 
Ketchem.  C.  E;  Mahon. 

The  Re-Nail  Aluminum  Heel  Co., 
Elyria.  $75,000.  L.  B.  Fay,  F.  A.  Stet- 
son. R.  B.  Fay,  F.  E.  Stetson,  A.  C. 
Corf  man. 

The  New  York  Iron  &  Metal  Co., 
$50,000.  Zolwan  Zass,  Louis  Zass, 
Louis  Love,  Bodgany  Zass,  Leon  J. 
Knifrht,  Morris  A.  Gluck. 

The  Guttn^an  Fashion  Shop  Co.,  St. 
Bomard.  $15,000.  Sarah  Guttman, 
Alvina  Reckman.  Lyman  H.  Dresbach, 
Julius  R.  Samuels,  Arthur  W.  Gordon. 

The  Mills  Elevator  Co..  Lorain, 
$10,000.  Richard  W.  Mills.  F.  A.  Stet- 
son, F.  E.  Stetson,  J.  F.  Guild,  Steve 
J.  Leser. 


634 


Department  Repobtb 


The  Columbus  Herold  Publishing 
Co.,  Columbus,  $10,000.  W.  M. 
Brunst,  John  L.  Schmidt,  G.  Jaeger, 
John  Goebbel,  Fred  Pitz,  L.  Messer- 
knecht. 

The  Akron  College  of  Chiropractic 
Co.,  Akron,  $3,000.  George  E.  Lauby, 
David  A.  Williams,  Daniel  G.  Orin, 
Owen  M.  Roderick,  Mary  Cranz  Hib- 
bard. 

The  Albert  Baking  Co.,  Warren, 
$10,000.  J.  Floyd  Albert,  John  Pen- 
man, L.  0.  Clowes,  G.  E.  List,  Jr., 
Thos.  H.  Scragg,  Jr. 

The  Craig  Tailoring  Co.,  Cleveland, 
$1,000.  Alfred  A.  Benesch,  C.  W. 
Gallagher,  E.  P.  Schlosser,  G.  A. 
Davis,  M.  L.  Harrington. 

The  Ohio  Building  Material  Co., 
Cleveland,  $100,000.  T.  H.  Bushnell, 
M.  C.  Russ,  Nelson  Rodgers,  Thomas 
X.  Dunigan,  D.  P.  Handyside. 

The  Lawrence  Gregory  Co.,  Cleve- 
land, $10,000.  J.  Lawrence  Gregory, 
Paul  Johnston,  Jesse  Fisher,  John 
Fisher,  Rose  Rousuck. 

The  Mariano  Bros.  Constr.  Co., 
Cleveland,  $10,000.  J.  W.  DeCumbe, 
Albert  Mariano,  H.  M.  Rothenberg, 
J.  R.  Fox,  G.  DiCamille. 

The  Commercial  Delivery  Body 
Mfg.  Co.,  Warren.  $25,000.  Gabriel 
Corsatea,  Louis  Voivod,  Theodore 
Dirlea,  Sam  Lomnason,  Tom  Pulca, 
Joseph  P.  Rossi. 

The  Guarantee  Weldine  Co..  Cleve- 
land, $10,000.  I.  Grohs,  Charles  Hess- 
mer,  Charles  Wolariczyk,  M.  G.  Har- 
rison, A.  H.  Shagrin,  Morris  Siesrel. 

The  Charles  P.  Hessmer  Co.,  Cleve- 
land, $10,000.  I.  Grohs,  Charles  Hess- 
mer, Charles  Wolariczyk,  M.  G.  Har- 
rison, A.  H.  Shagrin,  Morris  Sieeel. 

The  Imnort  Realty  Co.,  Cleveland, 
$15,000.  E.  G.  Winger,  A.  L.  Flander- 
meyer.  H.  E.  Benfield,  Irene  Nunges- 
ser.  Em^^^a  Ackermann. 

The  Ohio  Chiloak  Co.,  Cleveland, 
$500.  E.  G.  Wellpr,  L.  D.  Brown,  M. 
J.  Prechtl,  M.  J.  Meiner,  Charles  W. 
Saeltzer. 

The  Orthopaedic  Institute  Co., 
Cleveland,  $6,000.  Herman  A.  Loose, 
G.  E.  Senkbeil.  M.  L.  Kunc,  F.  B. 
Fults  .Fred  E.  Pfeiifer. 

The  Univprsal  Shock  Absorber  Co., 
Clevpland,  $30,000.  M.  Newhonse.  H. 
O.  Slap'le,  D.  L.  Coy,  F.  G.  Morris, 
Thos.  Reynolds. 

The  Dayton.  Hamilton  Cincinnati 
Ranid  Transit  Co.,  Cincinnati,  $50,- 
000.     John  A.  Payne,  John  C.  Her- 


mann, Herbert  E.  Ritchie,  Fred  Wei- 
land,  G.  A.  Gintner. 

The  Howard  Candy  Co.,  Cleveland, 
$10,000.  Edward  T.  Howard.  William 
H.  Howard,  Martha  H.  Howard,  Eu- 
nice M.  Howard,  Florence  E.  Howard. 

The  Katz-Greenberg  Roofing  Co., 
Cleveland,  $10,000.  Harry  J.  Katz,  M. 
L.  Wright,  H.  I.  Emerson,  Jacob 
Stacel,  A.  W.  Loewenthal. 

The  Standard  Baking  Co.,  Cleve- 
land, $5,000.  A.  W.  Haiman,  D.  F. 
Klein,  E.  M.  Chaloupka,  I.  F.  Werley, 
Evelyn  M.  Goodsmitn. 

The  NoHhem  Ohio  Cattle  Feeding 
Co.,  Defiance,  $500,000.  Gotlieb  Ger- 
ken.  Bertha  Gerken,  Edward  W.  Ger- 
ken,  Helen  E.  Gerken,  Carl  A.  Fessell, 
W.  A.  Hull,  Fred  Gerken. 

The  Center  Furniture  Co.,  Cleve^ 
land,  $30,000.  Jos.  S.  Silber,  Henry 
S.  Gottfried,  C.  Gottfried,  Harris  Sei- 
gel,  M.  Welensky,  Earl  Dworkin. 

The  Artistic  Knitting  Co.,  Cleve- 
land, $10,000.  H.  Rothman,  D.  Sper- 
ling. Chas.  Levinson,  T.  Si>erver,  N. 
Brickman. 

The  D-K  Service  Co.,  Cleveland, 
$500.  Paul  J.  Donavan,  C.  F.  Searlea, 
Arthur  E.  Tulk,  Harry  W.  House,  W. 
H.  Schneider. 

The  Kultti-Lewis  Mfg.  Co.,  Con- 
neaut,  $40,000.  J.  E.  Kultti,  W.  E. 
Lewis,  Geo.  W.  Kultti,  Andrew  0. 
Kultti,  J.  Edward  Kultti. 

The  G.  Schirmer  Music  Co..  Cleve- 
land, $5,000.  W.  Rodman  Fay,  John 
O.  Diehl,  Lawrence  B.  EUert,  Stanley 
E.  Szjrmaiak,  Theodore  Dillman. 

The  Waverly  Grain  &  Feed  Co., 
Waverly,  $5,000.  Branson  Treber, 
Jaires  W.  Logan,  A.  M.  Kalfs,  Leo  W. 
Lorbach,  Kelly  Durham. 

The  Allen  Cleveland  Theatre  Co., 
Cleveland,  $500.  R.  J.  Bulkley,  R.  H. 
Jamison,  I.  W.  Sharp,  E.  Harper,  N. 
K.  Dorr. 

The  Bellaire  Athletic  and  Amuse- 
ment Co.,  Bellaire,  $500.  H.  N.  Mc- 
Vay,  J.  A.  McKelvey,  J.  M.  Dubois, 
Lee  Levy,  John  Manley. 

The  Henry  Gehring  Co.,  Cleveland, 
$10,000.  R.  W.  Wright,  L.  S.  Sobel  E. 
Zalad,  F.  S.  Taylor,  N.  Bonnist. 

The  Canton  Mansfield  Dry  Goods 
Co.,  Canton,  $150.00.  N.  A.  Elsasser, 
J.  Kleimnann,  J.  I.  Burke,  I.  Solzbach- 
er,  Harry  L.  May. 

The  LaRick  Tire  &  Rubber  Co., 
Cleveland,  $100,000.  Louis  Elman,  J. 
Gordon,  E.  Lazerick,  J.  A.  Klein,  L. 
M.  Wilson. 
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